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IB  AGAIN, 
BY  HIS  lordship's  KIND  PERMISSION, 

RESPECTFULLY    DEDICATED. 


PREFACE. 


It  may  be  right  to  give  some  explanation  of  the 
considerable  increase  in  the  scope  and  size  of  the 
present  Edition,  the  preparation,  of  which  was, 
in  fact,  begun  without  any  intention  of  materially 
adding  to  the  length  of  the  Book,     After  some 
progress  had  been  made  it  was  felt  that  what 
was  really  necessary  was  an  examination  of  the 
whole  subject  of  the  duty  and  responsibility — 
at  least  so  far  as   civil   consequences  are  con- 
cerned— of  any  person  who  employs  others  to  do 
work  for  him,  whether  *  under  his  supervision  or 
independently.     Accordingly,  the  Work  was  be- 
gun afresh ;  and  as  it  is  now  presented  to  the 
profession,  will,  we  hope,  be  found  to   give  a 
complete   view  not   only   of   the  liability   of  a 
Master  for  the  acts  of  his  Servants,  but  of  the 
general  position  of  one  who  carries  on  operations, 
in  connection  with  which  injury  may  be  caused 
to  the  persons  or  property  of  others. 

The  extent  of  the  duty  in  relation  to  the  nature 
of  the  operations  themselves,  is,  therefore,  first 


VUl  PREFACE. 

considered;  and  is  followed  by  an  examination 
of  the  relationship  of  the  Employer — ^whether  an 
individual  or  a  collective  body — to  the  various 
classes  of  persons  employed,  and  the  general 
responsibility  which  it  entails  upon  him,  both  to 
the  community  at  large  and  to  the  employees. 
To  this  naturally  succeeds,  in  accordance  with 
the  arrangement  adopted  in  the  Second  Edition, 
a  discussion  of  the  provisions  of  the  Employers' 
Liability  Act,  which  has  now  been  supplemented 
by  a  Chapter  on  Damages  generally,  as  well 
as  on  the  special  and  limited  compensation  under 
that  Act.  The  important  effect  which  the  death 
of  either  party  may  have  upon  the  right  of  action 
required  a  separate  Chapter,  while  a  general 
view  of  the  defences  which  the  Employer  may 
have  recourse  to,  concludes  the  Treatise  as 
before. 

As  the  Book  thus  deals  with  matters  not  in- 
cluded in  the  law  either  of  Master  and  Servant, 
or  of  Negligence  simpliciter^  we  trust  that  it  may 
afford  assistance  in  all  cases  where  satisfaction 
for  an  injury  to  person  or  property  is  sought 
from  some  person  other  than  the  actual  wrong- 
doer, whose  own  liability,  it  may  be  observed, 
has  not  been  overlooked. 


PREFACE.  IX 


References  both  to  the  Law  Reports  and  to  the 
Law  Journal  have  been  given  in  the  body  of  the 
Work,  while  the  other  contemporaneous  Reports 
will  be  found  in  the  Table  of  Cases. 

In  order  to  facilitate  reference  to  the  text 
the  numbers  of  the  pages  have  been  placed,  as 
in  the  last  Edition,  in  the  margin  of  the  Statutes 
contained  in  the  Appendices. 

To  Mr.  John  Digby,  of  tlie  Middle  Temple, 
whose  careful  instruction  of  his  pupils  in  the 
Common  Law  we  still  gratefully  remember,  our 
thanks  are  now  due  for  some  valuable  sug- 
gestions ;  and  we  are  also  indebted  to  Mr.  C.  A. 
Ferard,  of  the  Inner  Temple,  for  the  assistance 
which  he  has  kindly  afforded  to  us  while  the 
Work  was  passing  through  the  press. 


W.  HOWLAND  ROBERTS. 
GEORGE  WALLACE. 


Temple, 
Ut  August,  1885. 
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Fac.  Coll Faculty  Decisions  (Scotland). 

D.  (So.) Scotch  Sessions  Cases  (Second  Series). 
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E.  (Sc.) „  „  „    (Fourth  Series). 

Sc.  L.  B Scottish  Law  Reporter. 

Sc.  Jur Scottish  Jurist. 

Ir.  L.  T.  Bep.  .     .     .  Irish  Law  Times  Beports. 

Ir.  L.  E Irish  Law  Beports  (1838—1850). 

Ir.  C.  L.  B.      ...  Irish  Common  Law  Beports  (1850—1866). 
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ADDENDA  ET  ERRATA. 


Page  47,  note  {t)—TtimbuU  y.  Forman  is  now  reported  15  Q.  B.  D.  234  ; 
33  W.  B.  768. 

Page  58,  note  (A) — Add^  "That  the  law  laid  down  in  Athbury,  fe.  Co.  r. 
£iche  applies  to  all  companies  created  by  statate  for  a  partioolar 
pnrpotje,  see  per  Lord  Blackbom  in  Baroness  Wenloek  v.  Ruer  Dee 
Co.,  10  App.  Caa.  354,  360." 

Page  61,  line  1—For  **care"  read  "cure." 

Page  86,  note  (k)—Add  a  reference  to  WiUon  y.  Oicetu,  16  L.  R.  (Ir.)  225. 

Page  143,  note  {d)—For  **  Siantciz'^  read  **  StantcixJ** 

Page  195,  note  (o)  ad  Jin.^Add,  ^^  Maguire  y.  Eusaell^  22  So.  L,  B.  706; 
Gorman  y.  Morrison,  ib,  708." 

Page  209,  note  (n)—Add  a  reference  to  Clark  y.  Adams,  22  Sc.  L.  B.  740. 

Page  218,  note  (k)—For  "  ^  Q.  B.  D."  read  "  6  Q.  B.  D." 

Page  222,  note  (fj — Add  a  reference  to  Hamilton  y.  Hyde  Park  Foundry 
Cd.f  22  Sc.  li.  B.  709,  where  it  waa  held  that  a  foreman  of  labonrers 
was  within  the  Act. 

Page  242,  note  («) —  Add  a  reference  to  Hamilton  y.  Hyde  Park  Foumdry 
Co,,  22  Sc.  L.  B.  709. 

Page  272,  line  9— /br  "  same"  read  "  some." 

Page  311,  note  (k)—Add,  "  In  Clark  y.  Adams,  22  Sc.  L.  B.  740,  notice 
was  duly  given,  bat  owing  to  a  misconception  the  action  was  brought 
at  common  law  after  the  six  months  had  elapsed.  On  appeal  from 
the  decision  in  the  Sheriff  Court  in  favour  of  the  defenders,  the  Court 
of  Session  held  that  there  was  no  power  to  treat  the  action  aa  if  it 
had  been  brought  under  the  statute." 

Page  333,  note  (n)— Murray  v.  Steel  is  now  reported  12  B.  945  (Sc.). 

Page  334,  note  {q)^Add,  "For  a  form  of  issue  where  it  is  doubtful 
whether  Uie  pursuer  was  the  servant  of  the  defenders,  see  Gillon  v. 
Jtamage,  22  Sc.  L.  B.  796." 

Page  400,  line  Z—For  *^ Potter  y.  Lancashire  and  Yorkshire  J?.  Cb."  read 
"  Potter  y.  Metropolitan  if.  Co^ 

Page  466,  line  l^-^Add  a  note  referring  to  Hynd  y.  Spotcart,  22  Sc. 
L.  B.  702. 
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CHAPTEE  I. 

THB  GENERAL  DUTY  OF  EMPLOYERS. 


There  is  perhaps  no  maxim  which  is  of  more  general  im- 
portance to  a  large  portion  of  the  community,  or  which 
receives  more  frequent  application  in  our  Courts,  than  the 
well-known  one  of  respondeat  superior  ;  for  there  is  hardly  Maxim 
any  person  who  does  not  at  one  time  or  another  find  him-  ^^^^^^ 
self  in  a  position  in  which  he  may  be  called  upon,  or  may 
desire  to  call  upon  someone  else,  to  answer  for  the  acts  or 
defaults  of  a  subordinate.  And  at  the  present  day,  when 
the  operations  of  trade  and  manufacture  are  carried  out  on 
an  ever-increasing  scale,  and  when  the  merchant  or  manu- 
facturer himself  is  able  to  exercise  little  or  no  personal 
supervision  or  control  over  the  details  of  his  business,  an 
examination  into  the  liability  which  the  law  imposes  upon 
employers  must  be  of  peculiar  interest. 

Setting  aside  those  cases  in  which  it  is  sought  to  charge  Scope  of 
one  person  with  the  fraud  or  misrepresentation  of  another,  ^®*^"®- 
it  is  proposed,  therefore,  in  the  following  pages  to  consider 
for  what  torts  an  employer  of  labour  can  be  made  liable  at 
the  suit  of  the  individual  damnified,  with  especial  reference 
to  cases  in  which  the  injury  is  of  a  personal  nature.  Al- 
though an  inquiry  into  this  branch  of  the  law  must  neces- 
sarily be  partly  taken  up  with  the  liability  of  the  employer 
to  his  own  servants  or  workmen  (particularly  under  the 
provisions  of  the  Employers'  Liability  Act),  yet  it  is  not 
by  any  means  intended  so  to  limit  it,  and  it  will  be  found 

R.  H 
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Chap.  I. 


Dntj  not  to 
inflict  injury 
upon  others. 


Nature  of 
dutj. 


that  the  liability  of  employers  to  the  public  generally  is 
also  discussed.  Moreover  an  apprehension  of  the  principles 
governing  the  liability  of  an  employer  to  persons  not  in 
his  employment  is  essential  to  the  right  understanding  of 
his  position  in  relation  to  his  own  servants. 

The  right  which  each  individual  has  to  the  protection  of 
his  person  and  his  property  imposes  a  corresponding  duty 
upon  every  other  member  of  society ;  and  as  a  consequence 
a  breach  of  this  duty  confers  a  right  of  action  upon  the 
individual  injured  thereby.  It  is  the  duty,  therefore,  of 
every  person  in  the  pursuit  of  his  own  affairs  to  teike  care 
that  he  inflicts  no  injury  upon  the  persons  or  property 
of  others,  and  it  is  in  cases  in  which  there  has  been  a 
breach  of  this  duty  that  the  liability  of  the  employer 
arises.  The  law  upon  this  point  is  summed  up  in  the 
maxim  sic  utere  tuo  ut  alienum  non  l(edas  {a). 

It  is  proposed,  then,  in  this  first  chapter,  to  briefly  point 
out  the  nature  of  this  obligation  to  the  community,  in 
order  to  discover  in  what  cases  there  has  been  a  breach  of 
it  on  the  part  of  one  who  employs  servants  or  workmen  in 
operations  entailing  more  or  less  risk  of  injury  to  the 
persons  or  property  of  others  (6).  The  obligation  in 
question  being,  as  we  have  said,  a  duty  to  take  care,  it 


(a)  "  The  duty  is  that  which  is  cast  upon  all  persons  either 
using  the  same  road  or  way,  or  crossing  each  other's  path,  to 
use  reasonable  care  in  the  use  and  exercise  of  their  own  right, 
not  to  injure  others  who  are  similarly  using  their  rights.  .  . 
In  my  opinion  the  legal  principle  is  not  difiicult  to  imderstand, 
it  is  a  branch  of  that  great  principle  of  the  common  law  which 
declares  that  it  is  your  duty  so  to  use  and  exercise  your  own 
rights  as  not  to  cause  injury  to  other  people  :^^  per  Williams,  J., 
in  Gray  v.  N,  E.  J?.  Co.,  48  L.  T.  at  p.  905.  «*  The  well-known 
maxim  that  you  must  not,  when  you  have  the  choice,  elect  to 
use  your  property  so  as  to  cause  injury  to  your  neighbour : " 
per  ferett,  M.  R.^  in  Whalley  v.  Z.  Sf  Y.  R.  Co.,  13  Q,  B.  D. 
at  p.  137;  53  L.  J.,  Q.  B.  285,  288. 

{Jb)  The  question  for  what  acts  of  those  in  his  employment 
a  superior  is  responsible  will  be  found  discussed  in  Chapter 
IV.,  post,  p.  83. 
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follows  that  it  must  not  be  taken  to  mean  that  damage  to      Chap.  I. 

others  is  to  be  avoided  in  all  oircumstanoesy  and  at  all  No  liability"" 

hazards,  or  that  an  employer  is  to  be  liable  for  an  in-  J^^^**^^® 

evitable  accident.     A  duty  to  take  due  care,  however 

widely  construed,  will  not  impose  liability  for  a  disaster 

from  a  latent  defect  which  no  human  skill  or  care  could 

either  have  prevented  or  detected  (c).    It  is  obvious  that 

a  breach  of  a  duty  to  exercise  due  care  not  to  inflict  injury 

can  only  occur  by  reason  of  an  act  either  wilful,  in  the 

sense  of  intentional,  or  simply  negligent;  and  as  every 

liability  is  dependent  upon  a  breach  of  duty,  it  is  clear  that 

where  there  is  no  breach  there  is  no  liability.     As  was 

said  by  Erie,  C.  J.,  in  a  well-known  case  (c?),  "  to  entitle 

a  plaintiff  to  maintain  an  action,  it  is  necessary  to  show  a 

breach  of  some  legal  duty  due  from  the  defendant  to  the 

plaintiff." 

A  large  number  of  accidents  usually  classed  as  inevit-  Act  of  Qod  or 
able  are  to  be  attributed  to  what  has  been  called  "  the  act  ^*'  ^^^'^' 
of  God,"  or  tis  major;  that  is,  such  as  happen  without 
human  intervention — e,  g.j  those  caused  by  storms,  light- 
ning, and  earthquakes  (e). 

Against  purely  inevitable  accidents,  it  is  but  a  truism  to 
say,  no  amount  of  human  foresight  could  have  provided. 
But  the  liability  of  an  employer  does  not  extend  to  all 
accidents  other  than  these,  and  it  will  be  enough  if  he  can 
show  that  he  himself  and  those  for  whom  he  is  responsible 
have  adopted  all  reasonable  precautions,  and  taken  due 


(c)  See  Readhead  v.  Midland  R.  Co,,  L.  E.,  4  Q.  B.  379 ;  38 
L.  J.,  Q.  B.  169. 

{d)  Cox  V.  Burbidge,  13  C.  B.,  N.  S.  at  p.  436;  32  L.  J., 
C.  JP.  89 ;  and  see  post,  p.  22. 

{e)  It  must  be  observed  that  accidents  from  these  causes 
are  not  always  to  be  regarded  as  ineyitable.  "Where  thunder- 
storms are  of  frequent  occurrence  proper  precautions  by  means 
of  lightning  conductors,  &c.  should  be  taken  to  protect  lofty 
structures,  while  in  some  countries  even  earthquakes  are  to 
be  expected ;  see  per  BramweU,  B.,  in  Ruck  v.  Williams,  27 
L.  J.,^x.  357,  861. 

b2 


4  TUB  GENERAL  DUTY  OF  EMPLOYERS. 

Chftp.  L      care  under  the  drcumstances  to  aToid  the  occurrence  of 
'  the  accident  in  question.     If  there  be  no  reasonable  ground 

for  anticipating  danger  to  others  from  occurrences  such  as 
that  from  which  injury  has  in  fact  resulted,  that  oocur- 
xence  is  taken  to  be  inevitable,  although  by  the  use  of  ex- 
traordinary precautions,  inspired  by  a  preternatural  fore- 
sight, it  might,  physically  speaking,  have  been  averted. 
Moreover,  the  mere  fact  that  a  similar  occurrence  has 
taken  place  before  does  not  deprive  an  event  of  the 
character  of  an  ^*  act  of  God,"  unless  its  recurrence  might 
not  unreasonably  have  been  anticipated  (/).  A  storm, 
therefore,  may  be  within  the  term  "  act  of  God "  if, 
although  not  absolutely  irresistible,  the  consequences  of 
it  could  not  have  been  avoided  by  the  exercise  of  reason- 
able care  and  precautions  (g). 
Examples.  Thus,  where  a  mill  dam  overflows  after  a  most  unusual 

fall  of  rain,  and  the  water  breaks  down  the  banks  and  does 
injury  to  adjoining  property,  if  there  has  been  no  negli- 
gence, either  in  the  construction  or  the  maintenance  of  the 
dam,  the  mill  owner  will  not  be  liable,  although  if  the 
flood  could  have  been  anticipated  the  effect  of  it  might 
have  been  prevented  (//).  Similarly,  if  a  chinmey  fifty 
feet  high,  of  sound  construction  and  in  good  repair, 
forming  part  of  a  manufactory,  is  thrown  down  by  a 
gale  of  extraordinary  violence,  or  by  an  earthquake,  the 
manufacturer  will  not  be  liable  for  the  damage  caused  by 
its  fall  (0. 


(/)  Nitrophosphatey  Sfc.  Manure  Co,  v.  London  and  St.  Ka^ 
tharine  Docks  Co.,  9  Ch.  D.  503. 

(g)  Nugent  v.  Smith,  1  C.  P.  D.  423 ;  45  L.  J.,  C.  P.  697. 

(A)  See  Nichols  v.  Marsland,  2  Ex.  D.  1 ;  46  L.  J.,  Ex.  174. 
But  the  result  might  be  otherwise  if  the  millowner  had  cut 
the  banks  in  order  to  prevent  their  bursting ;  see  post,  p.  19. 

(t)  See  the  cases  suggested  by  Bramwell,  B.,  in  Nichols  v. 
Marsland  in  the  Exchequer,  L.  R,  10  Ex.  255  ;  44  L.  J.,  Ex. 
134.  If  the  fall  were  caused  by  a  latent  defect  the  result 
would  be  otherwise;  see  post,  p.  11,  n.  (c). 
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Many  illustrations  might,   however,  be  suggested  in      Chap.  I. 
which,  although  something  amounting  to  vis  major  has  yigfnajor     '" 
been  in  operation,  yet  there  has  also  been  some  negligence  oombined 
on  the  part  of  the  employer.     It  is  important,  therefore,  Ugeii«>!^* 
to  see  whether  the  position  would  have  been  the  same  in 
the  above  cases  had  there  been  negligence  in  the  construc- 
tion or  maintenance  of  the  mill  dam  or  chimney.     This 
question  arose  not  long  since  in  the  case  of  the  Nitro-  Nitrophos' 
phosphate^  Sfc.    Co.  v.   London  and  St.   Kathanne  Docks  y.  xowl^V  ^i« 
Co.  {k)  under  the  following  circumstances.  The  defendants  ^^^*-  -^^*' 
were  authorized  to  make  a  dock  communicating  with  the 
river  Thames  by  an  artificial  channel,  and  they  were 
bound  to  maintain  a  river  wall  at  a  imif orm  height  of  not 
less  than  four  feet  above  Trinity  high- water  mark  in  order 
to  prevent  the  flooding  of  the  surrounding  premises  which 
were  below  the  high-water  mark.  Through  the  defendants' 
negligence  the  wall  was  not  kept  up  to  the  required  height, 
and  on  the  occasion  of  an  extraordinarily  high  tide,  when 
the  river  rose  four  feet  five  inches  above  Trinity  mark,  the 
water  in  the  dock  flowed  over  the  wall  into  the  plaintiffs' 
premises  and  damaged  their  property.    It  will  thus  be 
noticed  that  even  if  the  wall  had  been  of  the  proper 
height,  there  would  still  have  been  an  overflow,  though 
not  of  so  serious  a  nature.     For  the  plaintiffs  it  was  con- 
tended that  as  the  defendants  had  been  negligent  it  was 
not  open  to  them  to  set  up  the  defence  of  vis  majors  but 
the  Court  held  that  the  defendants  ought  to  have  an 
opportimity  of  showing  what  portion  of  the  damage  was  Apportion- 
attributable  to  the   act  of  God  and  what   would  have  J^^ 
happened  if  the  wall  had  been  the  proper  height,  tod 
that  if  the  damage  was  capable  of  being  so  apportioned 
their  liability  woidd  not  extend  to  the  latter.     It  is  mani- 
fest that  in  very  many  cases  it  will  not  be  possible  to 
apportion  damage,  but  where  this  can  be  done  the  above 


(/t)  9  Ch.  D.  503. 
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Bamagefrom 
graTitation. 


Chap.  I.  oase  shows  that  a  defendant's  liability  may  he  materially 
lightened  (/). 

There  is  another  class  of  cases  somewhat  similar  to  that 
we  have  just  been  considering,  inasmuch  as  although  the 
cause  of  damage  is  not  generally  spoken  of  as  the  act  of 
God  {fn)j  yet  the  damage  is  the  direct  result  of  natural 
causes  for  which  the  employer  is  not  responsible.  Thus, 
it  is  the  natural  right  of  each  of  the  owners  of  two  adjoin- 
ing mines,  neither  being  subject  to  any  servitude  to  the 
other,  to  work  his  own  in  the  manner  most  convenient 
and  beneficial  to  himself,  although  the  natural  consequence 
may  be  that  some  prejudice  may  accrue  to  the  owner  of 
the  adjoining  mine,  so  long  as  that  does  not  arise  from 
negligent  or  malicious  conduct  (;?).  If,  therefore,  in  con- 
sequence of  a  colliery  proprietor  working  out  coal,  as  he  is 
entitled  to  do,  water  finds  its  way  from  the  surface  into 
his  workings,  and  thence  by  gravitation  and  percolation 
into  an  adjacent  mine  at  a  lower  level,  no  liability  is 
incurred  to  the  owner  of  the  latter  (o). 

Apart,  moreover,  from  natural  causes,  the  above-stated 
duty  of  an  employer  to  the  public  does  not  go  so  far  as  to 
require  him  to  provide  against  damage  caused  by  acts  or  cir- 
cumstances over  which  he  has  had  no  control,  for  this  would 
often  practically  prohibit  the  carrying  on  of  any  trade  or 
SoxY,Jubb,  business.  In  one  case(/p),  the  occupiers  of  a  cloth  mill 
had  and  used  a  reservoir  for  the  necessary  supply  of 
water  to  their  mill,  the  reservoir  being  filled  by  an  inlet 


No  liability 
for  acts  of 
strangen. 


(/)  See  also  Workman  v.  G,  N.  E,  Co.y  32  L.  J.,  Q.  B.  279. 

( w)  See,  however,  per  Lord  Cran worth  in  Rylands  v.  Fletcher^ 
L.  E.,  3  H.  L.  at  p.  342;  37  L.  J.,  Ex.  at  p.  165. 

(n)  Smith  v.  Kenrick,  18  L.  J.,  C.  P.  172,  178;  approved  in 
Wilson  V.  Waddell,  2  App.  Cas.  95. 

(o)  S.  CC.y  compare  Baird  v.  Williamson^  33  L.  J.,  C.  P.  101 ; 
Fletcher  v.  Smith,  2  App.  Cas.  781 ;  47  L.  J.,  Ex.  4;  and  see 
West  Cumberland,  Sfc,  Co,  v.  Kenyan^  1 1  Ch.  D.  782 ;  48  L.  J., 
Ch  793 

(p)  Box  V.  Jubb,  4  Ex.  D.  76;  48  L.  J.,  Ex.  417. 
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from  a  wateroouise.  On  one  occasion  there  was  a  large  Chap.  I. 
influx  of  water  into  the  reservoir,  caused  by  the  emptying 
into  the  watercourse  of  the  water  from  a  reservoir  belong- 
ing to  other  persons,  and  by  an  obstruction  at  a  point 
below  the  inlet.  The  obstruction  was  the  result  of  cir- 
cumstances over  which  the  mill  owners  had  no  control, 
but  without  it  the  influx  of  water  would  not  have  taken 
place.  In  consequence  of  this  influx  of  water,  the  mill 
reservoir  overflowed  and  flooded  the  adjoining  premises. 
No  negligence  was  attributable  to  the  mill  owners ;  and  in 
an  action  brought  against  them  by  the  occupier  of  the 
flooded  premises,  the  Court  gave  judgment  for  the  de- 
fendants. The  ground  of  the  decision  was,  that  the  mill 
owners  had  no  control  over  the  watercourse,  and  were  not 
bound  to  render  their  reservoir  secure  against  being  made 
to  overflow  by  a  pressure  of  water  occasioned  by  the  act  of 
a  stranger.  Upon  the  same  principle,  it  is  not  sufficient  Further 
to  prove  that  a  noxious  substance  has  come  upon  the  ®^*™P®"- 
plaintiff's  land  from  that  of  the  defendant,  unless  there  is 
also  evidence  to  show  that  the  substance  in  question  was 
not  conveyed  thither  by  a  stranger  without  the  knowledge 
of  the  defendant  {q).  Similarly,  in  a  case  where  the  owner 
of  a  warehouse  let  the  ground  floor  to  tenants,  but  re- 
served the  remainder  of  the  house  for  his  own  use,  it  was 
held  that  he  was  not  liable  to  the  tenants  for  damage 
caused  to  their  goods  by  water,  which  penetrated  from  the 
upper  floors  in  consequence  of  a  rat  having  gnawed  a  hole 
in  a  rain-water  pipe  (r). 


(9)  Wilson  V.  Newberry,  L.  E.,  7  Q.  B.  31 ;  41  L.  J.,  Q.  B. 
31 ;  see  Latch  v.  Rumner  11.  Co.f  27  L.  J.,  Ex.  155;  and  com- 
pare Clark  V.  Chambers,  3  Q.  B.  D.  327;  47  L.  J.,  Q.  B.  427. 
8ee  also  post.  Chap.  XIY.,  p.  443. 

(r)  Carstairs  v.  Taylor,  L.  E.,  6  Ex.  217 ;  40  L.  J.,  Ex.  129. 
It  should  be  noticed  that  this  case  was  decided  as  if  there  had 
been  no  contract  of  tenancy  between  the  parties,  and  that  the 
circumstances  were  such  as  to  negative  any  negligence  in  the 
defendant. 
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warehonses 
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Dntydis- 
ohargpedby 
employizieiit 
of  contractor. 


Duty  as  to 
dangerous 
business  or 
operation. 


In  the  last-mentioned  case,  the  rain-water  pipe  was 
equally  for  the  benefit  of  the  plaintiffs  and  the  defendant, 
but  it  seems  to  be  the  law  that  one  who  takes  a  floor  of  a 
warehouse  must  be  held  to  take  the  premises  as  they  are, 
and  he  therefore  takes  subject  to  the  ordinary  risks  arising 
from  the  continued  user,  without  negligence,  by  the  occu- 
piers of  the  rest  of  the  house  as  it  then  stands,  with  its 
conveniences  and  appliances  («). 

The  cases  which  have  been  hitherto  discussed  establish 
the  proposition,  that  as  the  employer  is  only  bound  to 
exercise  care  in  carrying  on  his  own  affairs  to  prevent 
damage  to  others,  he  is  not  an  insurer  against  the  risk  of 
damage  from  acts  or  circumstances  which  he  cannot  con- 
trol. In  many  instances  it  is  sought  to  fix  upon  the 
employer  of  an  independent  contractor  liability  for  want 
of  care  on  the  part  of  the  latter ;  but,  as  in  ordinary  cases 
there  is  no  obligation  upon  the  employer  to  conduct  the 
operation  himself,  he  has  sufficiently  discharged  the  above- 
mentioned  duty  by  the  employment  of  a  competent  person 
to  do  the  work  (t). 

Before  proceeding  to  consider  the  degree  of  care  gene- 
rally required  from  an  employer,  it  will  be  proper  to 
examine  certain  cases  in  which  he  may  be  liable,  although 
there  has  been  no  want  of  care  on  his  partj  which  cases, 
however,  are  not  to  be  treated  as  exceptions  to  the  rule  of 
non-liability  for  damage  residting  from  vis  major^  or  from 
the  acts  of  a  stranger.  The  cases  alluded  to  are  those  in 
which  a  person  carries  on  a  business  or  operation  of  an 


(«)  Ross  V.  Fedden,  L.  R.,  7  Q.  B.  661;  41  L.  J.,  Q.  B.  270; 
see,  too,  Stevens  v.  Woodward^  6  Q.  B.  D.  318;  50  L.  J.,  Q.  B. 
231,  although  the  decision  in  that  case  was  given  on  another 
ground.  In  Anderson  v.  Oppenheimer  (5  Q.  B.  D.  602;  49 
L.  J.,  Q.  B.  708)  the  Court  of  Appeal  laid  stress  upon  the 
point  that  the  apparatus,  a  defect  in  which  had  caused  the 
damage,  was  for  the  common  benefit  of  all  the  occupiers ;  but 
Ross  V.  Fedden  was  apparently  not  cited. 

(/)  This  subject  is  fully  discussed,  post^  Chap.  IV, 
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nnufiuallj  hazardous  nature,  or  chooses  to  make  use  of,  or  Chap.  i. 
to  bring  upon  his  premises,  something  either  intrinsically 
dangerous  or  likely  to  cause  damage  if  not  kept  in.  It  is 
manifestly  necessary  for  the  protection  and  comfort  of  the 
public  that  such  persons  should  be  answerable  to  members 
of  the  community  for  damage  resulting  from  the  nature 
of  the  business  carried  on,  or  thing  made  use  of  by  the 
employer  for  his  own  convenience.  As  is  forcibly  pointed 
out  by  BramweU,  L.  J.,  '^  It  is  just  and  reasonable  that  if 
a  person  uses  a  dangerous  machine  he  should  pay  for  the 
damage  which  it  occasions ;  if  the  reward  which  he  gains 
for  the  use  of  the  machine  will  not  pay  for  the  damage,  it 
is  mischievous  to  the  public  and  ought  to  be  suppressed, 
for  the  loss  ought  not  to  be  borne  by  the  community 
or  the  injured  person.  If  the  use  of  the  machine  is  pro- 
fitable, the  owner  ought  to  pay  compensation  for  the 
damage"  ((/). 

The  leading  decision  upon  this  subject  is  the  oft-quoted  RyUmdt  t. 
case  of  Rf/lands  v.  Fletcher  (a?),  decided  by  the  House  of 
Lords  in  1868.  The  plaintiff  there  sued  for  damages  for 
an  injury  caused  to  his  mines  by  water  flowing  into  them 
from  a  reservoir  which  the  defendants  had  constructed  for 
the  use  of  their  mill.  In  the  course  of  excavating  the  bed 
of  the  reservoir  some  old  vertical  shafts  were  met  with, 
and  although  there  was  no  negligence  in  the  defendants 
themselves,  yet  in  point  of  fact  proper  care  was  not  taken 
by  the  persons  employed  by  them  to  make  the  bed  suffi* 
ciently  strong  to  bear  the  pressure  of  the  water  in  the 
reservoir  (y).  In  consequence  of  this,  when  the  reservoir 
was  only  partly  filled  the  water  burst  through  one  of 
the  shafts  and  flooded  the  plaintiff's  mine.    The  House 

(tt)  Powell  V.  Fall,  5  Q.  B.  D.  at  p.  601 ;  49  L.  J.,  Q.  B.  at 
p.  429. 

(x)  L.  R.,  3  H.  L.  330;  37  L.  J.,  Ex.  161. 

(y)  The  want  of  care  being  on  the  part  of  persons  for  whom 
the  defendants  would  not  in  an  ordinary  case  be  responsible. 
See  Chap.  IV.,  post. 
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Ohap.  I.      affirmed  the  decision  of  the  Exchequer  Chamber  in  favour 

"~  of  the  plaintiff,  Lord  Cairns,   C,  saying  that,  as  the 

defendants  had  introduced  upon  the  land  water  which  in 

its  natural  condition  was  not  upon  it,  in  quantities  and  in 

a  manner  not  the  result  of  anj  natural  work  or  operation 

on  the  land,  they  did  it  at  their  own  peril  (s).    Both  the 

learned  lords  (Cairns  and  Cranworth)  approved  of  the 

statement  of  the  law  contained  in  the  judgment  of  the 

Court  below,  which  was  delivered  by  Blackburn,  J.,  in 

Judgmeatof    these  words: — ''The  person  who,  for  his  own  purposes, 

Blaokburn,  J.  ^jj^j^gg  q^  j^jg  land  and  collects  and  keeps  there  anything 

likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his 
peril ;  and  if  he  does  not  do  so,  is  pn'md  facie  answerable 
for  all  the  damage  which  is  the  natural  consequence  of  its 

escape But  for  his  act  in  bringing  it  there 

no  mischief  coidd  have  accrued,  and  it  seems  but  just  that 
he  should  at  his  peril  keep  it  there,  so  that  no  mischief 
may  accrue,  or  answer  for  the  natural  and  anticipated  con- 
sequence. And  upon  authority  this,  we  think,  is  established 
to  be  the  law,  whether  the  thing  so  brought  be  beasts,  or 
water,  or  filth,  or  stenches"  (a).  Tins  rule  has  been  ap- 
Application  plied  in  many  cases.  Thus,  the  occupiers  of  land  have 
of^^prin-  \)QQii  held  liable  for  the  death  of  an  adjoining  owner's 
horse,  from  having  browsed  upon  branches  of  yew  trees 
which  were  planted  by  the  defendants  upon  their  land  and 
which  had  grown  through  the  boundary  fence  (6) ;  and  a 
tradesman,  having  heavy  ornamental  lamps  projecting 
over  the  footway,  has  been  held  liable  to  a  person  injured 
by  the  fall  of  one  of  them,  inasmuch  as  he  was  bound  to 


(z)  See  Hurdman  v.  N.  E.  R,  Co.,  3  C.  P.  D.  168;  47  L.  J., 
C.  P.  368. 

(a)  L.  R,  I  Ex.  at  p.  279;  35  L.  J.,  Ex.  at  p.  156. 

lb)  Crowhurst  v.  Amersham  Burial  Board,  4  Ex.  D.  5 ;  48 
L.  J.,  Ex.  109.     See,  too,  Firth  v.  Bowling  Green  Iron  Co.^ 
3  C.  P.  D.  254 ;  47  L.  J.,  C.  P.  358 ;  Humphries  v.  Counns, 
2  C.  P.  D.  239;  46  L.  J.,  C.  P.  438;  Fleming  v.  Mayor,  ^c.  of 
Manchester,  44  L.  T.  517. 
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keep  it  in  such  a  condition  as  not  to  be  dangerous  to  tlie      CliAp.  X. 
passers-by  {c). 

Similarly,  a  person  engaged  in  building  operations,  who 
makes  use  of  a  party-wall  in  a  way  which  involves  risk  to 
an  adjoining  house,  is  bound  to  see  that  all  such  precau- 
tions are  taken  as  are  necessary  to  prevent  any  damage  to 
the  house  (</).  Again,  a  railway  company  has  been  held 
liable  for  the  burning  of  a  haystack  by  sparks  emitted  by 
one  of  their  locomotive  engines,  although  it  was  proved 
that  all  reasonable  precautions  had  been  taken  to  prevent 
such  an  occurrence  (e).  So,  too,  a  person  keeping  a  mis- 
chievous or  ferocious  animal,  is  bound  to  keep  it  secure  at 
his  peril  (/). 

In  the  foregoing  cases  it  may  be  remarked,  the  persons  Acts  lawful 
held  liable  were  within  their  rights  in  doing  what  they  did,  ^^^^of^' 
and  their  acts  only  became  tortious  by  reason  of  a  conse-  damage, 
quent  nuisance,  or  the  resulting  of  something  in  the  nature 
of  a  trespass  to  the  persons  or  property  of  others  (g).     The 
prund  facie  liability  incurred  in  this  way  can  only  be  got 
rid  of  by  showing  that  the  damage  of  which  the  plaintiff 
complains  has  been  caused  by  his  own  default,  by  the  act 
of  a  stranger,  or  by  vis  major  (h). 

(c)  Tarry  v.  Ashion,  1  Q.  B.  D.  314  ;  45  L.  J.,  Q.  B.  260. 
So  in  the  case  of  a  factory  chimney,  suggested  ante,  p.  4,  n.  (t),  if 
its  fall  had  been  caused  by  a  defect,  though  latent,  the  owner 
would  be  answerable. 

{d)  Hughes  v.  Percival,  8  App.  Cas.  443;  52  L.  J.,  Q.  B.  719. 
See  also  Parry  v.  Smith,  4  C.  P.  D.  325 ;  48  L.  J.,  C.  P.  731. 

{e)  Jones  v.  Festiniog  R.  Co,,  L.  E.,  3  Q.  B.  733 ;  37  L.  J., 
Q.  B.  214.     And  see  Filliter  v.  Phippard,  17  L.  J.,  Q.  B.  89. 

(/)  3/ay  V.  Burdetty  16  L.  J.,  Q.  B.  64;  Hennigany,  M'Veg, 
9  R  41 1  (Sc.; ;  Fletcher  v.  Pglands,  L.  E.,  1  Ex.  at  pp.  280—282 ; 
35  L.  J.,  Ex.  156.  In  the  case  of  animals  domita  natura:  it  is 
necessary  to  prove  scienter  on  the  part  of  the  owner  or  a  ser- 
vant who  has  charge  of  the  animal :  see  Baldwin  v.  Casella, 
L.  R,  7  Ex.  325;  41  L.  J.,  Ex.  167;  Applehee  v.  Percy,  L.  E., 
9  C.  P.  647;  43  L.  J.,  C.  P.  365. 

(j)  See  Mitchell  v.  Darley  Main,  ^e,  Co,,  14  Q.  B.  B.  125; 
53  L.  J.,  Q.  B.  471. 

(A)  Bylands  y.  Fletcher,  L.  B.,  3  H.  L.  at  p.  340 ;  37  L.  J., 
Ex.  161. 


12 


TUK  GENERAL  DUTY  OF  EMPLOYERS. 


Chap.  I. 


Trifling 
drnmagenot 
actionable  in 
these  caaes. 
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But,  in  truth,  eyerything  must  be  looked  at  from  a  rea- 
sonable point  of  view,  and,  therefore,  in  questions  of  this 
nature,  the  law  does  not  regard  trifling  and  small  ineon- 
yenienoes,  or  allow  persons  to  stand  upon  extreme  rights, 
for  business  and  manufacture  oould  not  go  on  if  it  did  {%). 

The  principles  regulating  liabilitj  in  cases  in  whioh  a 
person  damnified  alleges  that  the  carrying  on  of  the  busi- 
ness or  operation  constituted  in  itself  a  breach  of  the  duty 
owed  by  the  employer  to  the  public,  and  was  therefore  per 
se  unlawful,  do  not,  it  is  submitted,  differ  from  those 
goyeming  the  cases  we  haye  just  been  considering.  The 
matter  is  not  without  difficulty,  and  it  might  perhaps  be 
contended,  that  where  an  employer  has  done  an  unlawful  act 
he  ought  to  be  liable  for  all  the  damage  following  upon  it, 
although  the  damage  results  directly  from  some  interyening 
power  or  cause  oyer  which  he  had  no  control.  It  is  well 
known  that  seyeral  manufactures  in  which  there  is  extra- 
ordinary risk  of  damage  to  the  public  are  regulated  by 
statute  (A*).  Thus,  imder  the  Explosiyes  Act,  1875  (/),  the 
manufacture  of  gunpowder,  or  other  explosive,  can  only 
be  carried  on  in  a  licensed  place  and  imder  many  restric- 
tions ;  and  under  the  Alkali  Works  Regulation  Act, 
1881  (// ),  works  of  that  description  must  be  regulated  in 
accordance  with  that  enactment. 

Supposing,  therefore,  that  an  explosion  has  been  caused 
by  lightning  striking  an  unlicensed  gunpowder  or  dynamite 
factory,  would  the  manufacturer  be  liable  ?     So  far  as  the 


( 
642 


i)  See  St.  Helenas  Smelting  Co.  v.  Tipping ,  11  H.  L.  Cas. 

2 ;  35  L.  J.,  Q.  B.  66. 

(k)  As  to  statutory  provisions  as  between  employers  and 
their  servants,  see  post,  Chap.  VII.,  p.  165  et  seq. 

(I)  38  &  39  Yict.  c.  17. 

(m)  44  &  45  Vict.  c.  37.  As  to  actions  against  occupiers  of 
alkali  works  for  damage  caused  by  fumes  from  the  works, 
and  as  to  the  insufficiency  of  evidence  to  prove  that  such  per- 
feet  apparatus  was  used  that  no  fumes  could  possibly  escape 
where  a  jury  has  found  that  fumes  have  escaped  somehow^  see 
Fletcher  v.  Rylands,  L.  E.,  1  Ex.  at  p.  285 ;  35  L.  J.,  Ex.  159. 
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authors  are  aware,  there  is  no  exception  (apart  from  con«  Clutp.  i. 
tract  or  statutory  enactment  (n) )  to  the  maxim  Actus  Dei 
neminifacit  injuriam  ;  and,  ex  hypothesis  the  ignition  of  the 
gunpowder  was  caused  bj  something  within  that  rule,  so 
that  it  would  seem  that  the  x>erson  injured  would  have  no 
right  of  action  in  respect  of  the  accident.  But,  as  we  have 
seen,  it  would  have  been  otherwise  were  the  explosion  the 
result  of  any  defect,  though  latent,  in  the  fcwtory,  or  any 
want  of  care  on  the  part  of  the  manufacturer  or  his  ser- 
vants. 

It  would,  however,  appear  to  be  more  in  accordance  Sembu,  em- 
with  abstract  justice  that  the  loss  should  be  borne  by  the  Ei^^Sicasw. 
person  doing  the  act — itself  illegal — which  has  enabled 
the  lightning  to  inflict  destruction  on  the  surrounding  pro- 
perty rather  than  by  one  who  is  in  no  way  to  blame  (o). 
Possibly  it  would  be  held  that  the  damage  outside  the 
premises  where  the  explosive  was  stored  was  due,  not  to 
the  lightning,  but  to  the  inherent  qualities  of  the  explosive 
itself.  At  any  rate,  there  would  seem  to  be  some  force  in 
the  contention  that  a  person  who  chooses  to  expose  his 
neighbours  to  such  an  enormous  risk  as  arises  by  the 
storing  of  large  quantities  of  explosive  in  a  town,  and  to 
commit  an  act  of  so  criminal  a  nature  ( j?),  ought  to  be  held 
civilly  responsible  as  an  insurer  for  all  damage  arising 
thereby  {q).  As  was  said  by  a  very  eminent  judge  de- 
Uvering  the  judgment  of  the  Court  in  a  case  already 


(n)  See  River  Wear  Commissioners  v.  Adamson,  2  App.  Cas. 
743;  47  L.  J.,  a  B.  193. 

(o)  That  such  accidents  are  not  unlikely  to  happen  is  cu- 
riously proved  by  the  fact  that,  while  this  was  being  written, 
the  authors  observed  two  instances  of  disaster  caused  by 
lightning  in  this  way. 

{p)  Reg.  V.  Lister y  26  L.  J.,  M.  C.  196;  and  see  Williams 
V.  East  India  Co.,  3  East,  192,  200. 

(9)  Sect.  102  of  the  Explosives  Act,  1875,  provides  that  the 
Act  is  not  to  exempt  any  person  from  any  action  in  respect  of 
any  nuisance,  tort,  or  otherwise;  and  sect.  31  of  the  Alkali 
Works  Eegulation  Act,  1881,  is  to  the  same  effect. 
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Chap.  I. 


SemhUy  em- 
ployer liable 
for  acts  of 
Btrangpen. 


Statutory 
powers  to  be 
exercised  with 
great  care. 


referred  to  (r) : — ^'  I  am  by  no  means  sure  that  if  a  man 
kept  a  tiger,  and  lightning  broke  his  chain,  and  he  got 
loose  and  did  mischief,  that  the  man  who  kept  him  would 
not  be  liable." 

The  foregoing  remarks  as  to  the  responsibility  of  a 
person  carrjing  on  an  unlawful  business  or  operation  for 
damage  caused  by  vis  major  apply  also  to  cases  in  which 
the  damage  results  from  the  intervention  of  a  third  person, 
over  whom  the  employer  has  no  control ;  that  is  to  say,  in 
the  absence  of  any  negligence  on  the  part  of  the  employer. 
In  Clark  v.  Chambers  («),  where  a  person  wrongfully  placing 
chevaux  de  frise  across  a  road  was  held  to  be  liable  to  a 
passer-by  injured  by  coming  in  contact  with  one  of  those 
obstacles  which  had  been  removed  from  the  road  and 
placed  upon  the  footpath  by  a  stranger,  the  decision 
proceeded  upon  the  ground  that  the  defendant  ought  to 
have  anticipated  that  the  obstacle  might  be  so  removed. 
In  this  instance,  therefore,  there  was  negligence  dans  locum 
injurusy  and  the  case  cannot  be  looked  upon  as  an  authority 
upon  the  point  now  under  consideration. 

Notwithstanding  that  the  carrying  on  of  a  particular 
business  or  undertaking  has  been  authorized  by  statute, 
the  employer  must  take  the  greatest  possible  care  to  avoid 
damage  to  any  member  of  the  public  by  the  exercise  of 
the  statutory  powers.  For  while  no  action  will  lie  against 
a  person  for  doing  that  which  the  legislature  has  authorized 
if  it  be  done  without  negligence,  although  it  oooasi<»is 
damage  to  some  one  (^),  yet  if  a  reasonable  exercise  of  the 


(r)  Nichols  v.  Marsland,  L.  R,  10  Ex.  at  p.  260,  per  Bram- 
well,  B. ;  aflRrmed  2  Ex.  D.  1 ,  where  the  Court  seems  to  hare 
drawn  a  similar  distinction:  S.  C,  44  L.  J.,  Ex.  134;  46  ih. 
174. 

(s)  3  Q.  B.  D.  327 ;  47  L.  J.,  Q.  B.  427,  where  the  cases 
are  reviewed.     See  post,  pp.  357,  443. 

(t)  Hammersmithy  Sfc.  R,  Co,  v.  Brand,  L.  R.,  4  H.  L.  171; 
38  L.  J.,  Q.  B.  265.  And  see  Dunn  v.  Birmingham  Canai  Co., 
L.  R.,  8  Q.  B.  42 ;  42  L.  J.,  Q.  B.  34. 
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powers  conferred  by  the  statute  or  existing  at  common  law      Chap.  I. 
could  have  prevented  the  damage,  an  action  does  lie  at  the  ' 

suit  of  the  person  injured  (u).    If  the  damage  has  been  Reservation 
inflicted  without  negligence  the  sufferer  must  look  to  the  ^^  !^™!f!!*' 

o    o  ^  ^  ^  or  oompen- 

statute  for  either  a  reservation  of  any  right  of  action  he  sation. 
would  otherwise  have  had  (or),  or  the  modem  remedy  by 
way  of  compensation  {f/).     These  propositions  are  borne 
out  by  the  following  examples.     Section  86  of  the  Bail-  RaUways 
ways  Clauses  Act,   1845  (s),  provides  that  it   shall  be  C^'^^- 
lawful  for  a  railway  company  "  to  use  and  employ  loco- 
motive  engines,"   but  contains  no  provision  as  to  their 
liability  for  damage  occasioned  by  the  use.     Under  this 
enactment  it  was  held  by  the  Exchequer  Chamber,  in 
Vaughan  v.  Taff  Vale  R.  Co.  (a),  following  a  still  earlier 
decision  of  the  King's  Bench  in  22.  v.  Pease  {b)j  that 
where  a  railway  company  has  adopted  every  known  pre- 


(m)  Geddis  v.  Proprietors  of  the  Bann  Reservoir y  3  App.  Gas. 
430,  455,  per  Lord  Blackburn.  And  see  Shea  v.  River  Bride, 
4c.  Board,  6  L.  E.  (Ir.)  179, 192.  Gilbert  v.  Hatpin  (3  Jr.  Jur., 
N.  8.  300)  does  not  seem  to  have  been  rightly  decided.  See 
further  Truman  v.  Z.  B,  Sf  S,  C.  R.  Co.,  29  Ch.  D.  89. 

{x)  For  examples  of  Acts  (other  than  those  mentioned  ante, 
p.  13,  n.  (^),  and  in  the  text)  containing  such  reservations,  see 
Markets  and  Fairs  Clauses  Act,  1847  (10  Vict.  c.  14),  s.  18; 
Gasworks  Clauses  Act,  1847  (10  Vict.  c.  15),  s.  29:  and  as  to 
damage  to  mines,  Waterworks  Clauses  Act,  1847  (10  Vict. 
c.  17),  s.  27,  and  Electric  Lighting  Act,  1882  (45  &  46  Vict, 
c.  56),  8.  33. 

(y)  The  instances  in  which  compensation  may  be  claimed 
are  considered  by  Lord  Selborne,  0.,  in  the  very  recent  case 
of  the  Caledonian  R,  Co.  v.  Walker* s  Trustees,  7  App.  Cas. 
259,  279 ;  and  see  Reg.  v.  Essex,  14  Q.  B.  D.  753. 

(z)  8  Vict.  c.  20. 

(a)  29  L.  J.,  Ex.  247.  Although  sect.  124  provides  that 
the  owners  of  engines  are  to  be  answerable  for  any  damage 
done  by  their  engines  to  the  property  of  any  other  person,  it 
seems  from  its  position  in  the  Act  (see  The  Eastern  Counties 
R  Co.  V.  Marriage,  9  H.  L.  Cas.  32 ;  31  L.  J.,  Ex.  73)  to  apply 
only  to  owners  other  than  the  company,  and  it  was  not  referred 
to  in  the  principal  case. 

{h)  4  B.  &  Ad.  30. 
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Chsp.  I. 


LooomotiYe 
Acta. 


Interference 
with  private 
rigphts  must 
be  clearly 
authorized. 


oautlon  to  prevent  the  emission  of  sparks  from  its  engines, 
it  will  not  be  liable  to  a  person  whose  property  has 
been  set  on  fire  by  suoh  sparks  (c).  On  the  other  hand, 
the  Locomotive  Acts  (d) — ^which  regulate  the  use  of  loco- 
motive engines  on  highways  and  warrant  the  use  of  pro- 
perly-constructed engines,  but  which  contain  provisions 
that  nothing  in  them  is  to  authorize  the  use  of  an 
engine  so  constructed  as  to  be  a  nuisance,  or  to  affect 
the  right  of  any  person  to  recover  damages  for  injury 
sustained^lo  not  interfere  with  the  common  law  liability 
for  the  use  of  a  dangerous  machine.  So  that  in  Poicell  v. 
Fall  {e)  the  defendant  was  held  liable  to  the  plaintiffs  for 
the  value  of  their  haystack,  which  was  ignited  by  sparks 
escaping  from  his  steam  traction  engine,  though  there 
had  been  no  negligence  whatever  in  its  construction  or 
management. 

The  disinclination  of  the  Courts  to  permit  an  exercise  of 
statutory  powers  at  the  expense  of  individuals  is  shown  by 
the  case  of  The  Managers  of  the  Metropolitan  Asylums  Dk- 
trict  V.  IIill{f)j  where  the  House  of  Lords  decided  that 
an  Act  {g)  authorizing  the  managers  to  establish  smalUpox 
hospitals  on  sites  to  be  approved  by  the  Local  Government 
Board  did  not  relieve  them  from  responsibility  for  a  nui- 


(c)  If  there  be  a  conflict  of  evidence  as  to  whether  further 
precautions  could  with  reason  be  required,  the  case  must  of 
course  be  left  to  the  jury :  Fremantle  v.  L,  Sf  N,  W.  if.  Co., 
31  L.  J.,  C.  P.  12. 

(rf)  24  &  26  Vict.  c.  70 ;  28  &  29  Vict.  c.  83. 

(<?)  5  Q.  B.  D.  597;  49  L.  J.,  Q.  B.  428.  Although  Vaughan 
V.  Taff  Vale  /?.  Co.  and  R,  v.  Pease,  supra,  are  criticized  by 
Bramwell,  L.  J.,  in  this  case,  their  authority  was  recognized 
by  the  House  of  Lords  in  Hammersmith  Ji.  Co.  v.  Brand, 
L.  E.,  4  II.  L.  171 ;  38  L.  J.,  Q.  B.  265.  And  see  Truman  v. 
Z.  B.  Sf  S.  C  R.  Co.,  infra. 

(/)  6  App.  Cos,  193;  50  L.  J.,  Q.  B.  353.  See  also  Tru- 
man V.  L.  B.  Sf  S.  C.  R.  Co.,  29  Ch.  D.  89 ;  Gas  Light  ^^ 
Coke  Co.  V.  St.  Mary  Abbotts,  15  Q.  B.  D.  1 ;  54  L.  J.,  aB.  414. 

(y)  30  Vict.  c.  6. 
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sanoe  which  was  the  necessary  result  of  the  establishment  of  Ohap.  I. 
such  a  hospital  in  a  particular  locality,  though  such  locality 
was  duly  approved  by  the  Local  Government  Board.  The 
House  drew  a  distinction  between  an  authorization  of  com- 
pulsory interference  with  private  rights  within  defined  local 
limits,  and  a  statutory  power  only  to  be  exercised  either 
with  the  consent  of  persons  whose  rights  are  selected  to  be 
interfered  with,  or  at  the  risk  of  being  sued  by  them. ' 

It  was  said  at  the  commencement  of  this  chapter  that  a  In  cases  of 
breach  of  the  duty  to  avoid  injury  to  others  arises  only  moSrebn- 
from  an*  act  which  is  intentional  or  negligent  (A).     With  niaterial. 
regard  to  intentional  acts  causing  damage  to  person  or 
property,  the  guiding  principle  is  to  be  found  in  the  fact 
that,  irrespective  of  the  motive  of  the  actor,  such  an  act 
constitutes  a  trespass;  and  therefore,  while  it  is  obvious 
that  where  there  is  an  intention  to  inflict  injury,  the  in- 
fliction of  such  injury  is  necessarily  actionable,  it  will  also 
be  found  that  even  where  the  motive  is  praiseworthy, 
a  person  injured  may  still  in  some  cases   maintain  an 
action. 

This  will  be  shown  by  reference  to  the  case  of  Hart  v.  Bart  t.  l,  # 
Lancashire  Sf  Yorkshire  R.  Co,  (i),  the  facts  of  which,  had 
they  not  actually  occurred,  might  have  been  thought  too 
improbable  for  an  illustration.  At  the  M.  junction,  on 
the  defendants'  main  line  between  Manchester  and  Eoch- 
dale,  a  branch  line  leads  to  A.  An  engine  in  charge  of 
one  of  their  servants  was  returning  from  a  coaling  shed 
along  a  line  of  rails  which  communicated  with  the  up 
main  line,  and  before  reaching  the  main  line  it  should  in 
the  ordinary  course  have  been  reversed  and  backed  along 
a  siding  into  the  engine-shed.  At  the  moment  when  the 
man  in  charge  ought  to  have  reversed  its  action  he  was 
seized  with  a  flt  and  fell  down  insensible,  and  the  engine 
consequently  was  proceeding  towards  the  main  line,  upon 
which  express  trains  were  then  approaching  the  junction 


(A)  ^n^«,  p.  3.  (0  211.  T.  261. 

R.  c 
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Chap.  I.  in  each  direction  at  fall  speed.  The  man  in  the  signal- 
box,  seeing  the  imminent  danger  of  both  the  express  trains 
being  wrecked,  and  having  but  an  instant  in  which  to 
decide,  purposely  turned  the  runaway  engine  on  to  the 
A.  branch  line,  as  he  knew  that  any  train  which  might  be 
there  at  the  time  would  be  either  slackening  speed  or  at  a 
standstill.  The  engine  accordingly  ran  on  to  the  branch 
line,  and  came  into  collision  with  a  train  in  which  the 
plaintiff  was  a  passenger,  and  which  was  drawn  up  at  the 
platform.  The  plaintiff  brought  his  action  to  recover 
damages  from  the  defendants  for  bodily  injuries  received 
by  him,  whilst  travelling  as  a  passenger  upon  their  line, 
through  the  negligence  of  the  defendants.  The  alleged  cause 
of  action,  therefore,  was  a  breach  of  the  duty  which  the 
defendants  owed  to  the  plaintiff  by  their  contract  with 
him.  At  the  trial  the  jury  found  a  verdict  for  the  plaintiff 
for  110/. ;  but  the  defendants  obtained  a  rule  for  a  new 
trial  on  the  ground  that  there  was  no  evidence  of  negli- 
gence, and  the  ride  was  subsequently  made  absolute  by 
the  unanimous  judgment  of  the  Court  of  Exchequer  (Ar). 
Judgment  of        The  point  for  which  the  case  is  here  important  is  to  be 

Sf&xhwgII  S 

'  '  found  in  the  judgment  of  Baron  Bramwell  (/),  who,  while 
concurring  in  the  decision  of  the  other  members  of  the 
Court,  proceeded  to  consider  whether  the  plaintiff's  case 
would  not  have  been  successful  if  based  upon  a  different 
ground.  His  Lordship  said,  "  There  is  another  point  to  be 
noticed  in  this  case.  Here  it  was  owing  to  the  voluntary 
and  deliberate  act  of  the  pointsman  himself  that  the  engine 
went  in  the  direction  in  which  it  did  go.  Mr.  Holker 
even,  on  the  part  of  the  plaintiff,  says  that  he  does  not 
blame  the  man  for  that ;  on  the  contrary,  he  really  thinks 
the  man  exercised  a  wise  discretion  in  doing  what  he  did, 
and  that  I  think  is  quite  true.  But,  nevertheless,  the  man 
did  it ;  it  was  his  own  voluntary  and  wilful  act,  and  if  the 


{k)  See  the  case  again  referred  to,  post,  p.  24. 
(/)  21  L.  T.  263. 
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truth  must  be  spoken,  I  cannot  see  what  defenoe.he  would  Cluip.  L 
have  had  if  an  action  had  been  brought  against  him  {m). 
. .  .  Then  it  is  said  that  people  are  responsible  for  the  acts 
of  their  servants  (n).  Here  I  doubt  very  much  whether 
the  pointsman  had  not  the  authority  of  the  company  for 
what  he  did ;  for  he  was  not  only  doing  the  best  he  could 
to  avoid  an  accident,  but  the  best  probably  for  the  property 
of  his  employers,  as  the  result  of  a  collision  on  the  main 
line  .  .  •  would,  in  all  hiunan  probability,  have  been  at- 
tended with  infinitely  more  serious  results.  I  have  thought 
it  right  to  mention  these  points,  for,  peradventure,  the  case 
may  go  farther  (0),  and  I  think  there  is  a  point  upon  it  in 
the  plaintiff's  favour,  though  it  has  not  been  discussed." 

The  reader  will  observe  that,  in  this  view  of  the  case,  the 
fact  that  the  plaintiff  was  a  passenger  was  immaterial,  and 
the  result  would  be  the  same  in  the  case  of  any  member  of 
the  public  rightfully  upon  the  defendants'  premises.  It 
seems  to  be  impossible  to  escape  from  the  learned  judge's 
conclusion  upon  this  point,  although  Gleasby,  B.,  the  only 
other  member  of  the  Court  who  alluded  to  it,  expressed 
doubts  whether  the  company  could  be  held  responsible. 

A  further  light  is  thrown  upon  the  principles  regulating  Rules  as  to 
liability  for  intentional  acts  by  the  very  recent  decision  of  ^ct  onewM ' 
the  Court  of  Appeal  in  Whalley  v.  i.  8f  F.  jB.  Co.  (jo),  at  the  expense 
in  which  the  right  of  one  person  to  protect  himself  from 
damage  at  the  cost  of  his  neighbour  xmderwent  much 
discussion,  and  which,  in  conjimction  vdth  the  two  other 
eases  about  to  be  mentioned,  seems  to  have  established 
dear  rules  upon  the  point.      These  rules  may  be  thus 
stated : — First,  a  man  is  entitled  to  take  such  precautions  Employer 
in  adyance  as  are  reasonably  necessary  to  ward  off  from  ^^^^^  ^^ 
himself  and  his  property  an  extraordinary  danger,  which 


(m)  Bee  post,  P-  l^^* 

n)  See  post f  Chap.  IT. 

o)  There  is  no  subsequent  report  of  this  case. 
(»  13  Q.  B.  D.  131 ;  63  L.  J.,  Q.  B.  285. 

c2 
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ChAp.  I.      may  be  regarded  aa  a  oommon  enemy,  arising  from  ex- 

traneous  caufieSy  even  if  in  the  result  the  damage  is  thereby 

made  to  fall  upon  someone  else.    The  case  of  Nield  t. 

L.  8f  N.  W.  E.  Co.  (q)  is  a  sufficient  authority  for   this 

proposition,  which  is  based  upon  what  was  there  spoken 

Employer        of  as  "reasonable  selfishness.''    Secondly,  where  a  dan- 
may  not  tran»'  liji'v  •  ^        ^ 

/er  danger.      gerous  element  or  thing  has  come  m  any  manner  or  already 

exists  upon  a  person's  property  or  in  his  possession,  that 
person  cannot  free  himself  or  his  property  from  peril  at 
the  cost  of  another  by  transferring  his  misfortune  to  his 
neighbour;  if  he  chooses  to  do  so  he  will  be  liable  for  the 
damage  thereby  caused,  although  he  may  not  be  in  any 
way  to  blame  for  the  original  existence  of  the  danger. 
This  is  the  effect  of  the  decision  in  the  above  case  of 
Whalley  v.  L,  ^  F.  R.  Co.^  where  the  defendants  by 
cutting  trenches  through  their  embankment  caused  a 
quantity  of  water,  which  had  accumulated  against  it  owing 
to  an  excessive  rainfall,  to  flood  the  plaintiff's  land  to  a 
much  greater  extent  than  would  have  otherwise  been  the 
case.  It  was  said  by  Brett,  M.  B.,  that  the  suggestion  in 
Scott  V.  Shepherd  (r)  as  to  the  non-liability  of  a  man 
throwing  away  a  lighted  squib  which  has  fallen  upon  his 
person  or  property,  could  only  be  upheld  upon  the  ground 
that  the  squib  could  not  be  said  to  have  ever  been  really 
in  the  man's  possession,  and  that  the  act  in  truth  only 
No  liability  prevented  its  coming  into  his  possession.  Thirdly,  where 
not^CT^a^*  the  steps  taken  by  a  person  to  rid  himself  or  his  property 
by  act.  from  danger  have  not  caused  the  infliction  of  any  damage 

upon  his  neighbours,  other  than  such  as  would  have  re- 
sulted in  any  event,  and  even  if  he  had  failed  to  take 
such  steps  at  all,  the  persons  affected  will  have  no  right  of 
action  against  him.    It  was  upon  this  ground  that  the 


{q)  L.  E.,  10  Ex.  4 ;  44  L.  J.,  Ex.  15.  And  see  Collins  v. 
Middle  Level  Commissioners,  L.  R.,  4  C.  P.  279 ;  38  L.  J., 
C  P.  236. 

(r)  1  Sin.  L.  C.  466  (8th  ed,). 
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decision  proceeded  in  Thomas  v.  The  Birmingham  Canal      Chap.  Z. 
Co.  («),  a  case  which  curiously  enough  does  not  appear  to 
haye  been  cited  in  Whalley  v.  L.  8f  Y.  JR.  Co. 

It  will  be  noticed  that  the  decision  in  Thomas^  case  in  no 
way  conflicts  with  the  remarks  of  Bramwell,  B.,  in  Hart  v. 
i.  8f  Y.  JR.  Co.y  above  referred  to  {() ;  the  distinction 
being  that,  in  the  latter  case,  the  plaintiff  would  have  sus- 
tained no  injury  whatever  but  for  the  voluntary  act  of  the 
pointsman.  So,  also,  in  Whalley* a  case  the  sum  recovered 
by  the  plaintifE  represents  only  the  additional  damage  due 
to  the  defendants'  act  {u). 

Having  now  considered  the  position  of  an  employer  Whatoare 
with  relation  to  accidents  inevitable  or  caused  by  via  major ^  SS^iy  "^ 
or  by  the  acts  of  persons  over  whom  he  has  no  control,  as  operations. 
also  his  position  in  respect  of  a  dangerous  business,  whether 
carried  on  under  statutory  powers  or  not,  and  having  also 
referred  to  the  responsibility  which  may  be  entailed  upon 
him  by  an  intentional  act,  we  must  treat  briefly  of  those 
omissions  in   ordinary  operations    or    businesses    which 
amount  to  negligence,  for  which  he  may  be  called  upon  to 
answer  at  the  suit  of  a  person  injured.    To  do  this  we 
must  ascertain  what  is  the  degree  of  care  which  the  law 
exacts  from  an  employer,  or,  indeed,  from  any  member  of 
the  community,  in  the  pursuit  of  his  own  affairs ;  in  other 

(«)  49  L.  J.,  Q.  B.  851.  In  this  case,  owing  to  an  extraor- 
dinary rainfall,  there  was  great  danger  that  the  bank  of  the 
defendants'  canal  would  burst,  to  avoid  which  one  of  their 
servants  opened  a  sluice  and  allowed  the  water  to  flow  into  a 
brook,  from  which  it  escaped  into  the  plaintiff's  mines  and 
flooded  theuL  It  was  found  as  a  fact  that  if  the  sluice  had 
not  been  opened  the  canal  bank  must,  in  a  few  hours,  have 

fiven  way,  in  which  case  far  greater  destruction  would  have 
een  caused  over  a  large  area  of  country,  and  the  plaintiff's 
mines  would  have  been  similarly  flooded.    For  the  purposes 
of  the  decision  the  Court  assumed  that  the  opening  of  the 
sluice  was  a  wrongful  act. 
(/)  AntSy  pp.  18,  19. 

(«)  Compare  Nitrophosphate^  ifc,  Co.  v.  London^  ifc.  Docks 
Co.,  9  Ch.  V.  503 ;  ante^  p.  5. 
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words,  what  preoaudoiis  most  be  adopted  bj  hirn,  for 
negligence  is  not  a  poaitiTe  bat  a  negatiTe  word,  and  is 
xeallj  the  abeenoe  of  such  oare  as  it  is  the  employer's  duty 
to  use  in  the  partioiilar  ciicimistanoes  (x). 

Primd  facie  it  is  the  employer's  right  to  oany  on  his 
business  in  the  way  which  soits  him  or  pleases  him  best,  and 
he  may  be  as  oareleaB  as  he  pleases.  Want  of  attention 
alone  constitutes  no  cause  of  action,  there  must  be  a  breach 
of  duty  (f/).  It  is  essential  to  the  suooessful  maintenance 
of  an  action  for  negligence  to  show  the  existence  of  a  duty 
on  the  part  of  the  defendant  to  the  plaintiffs  and  a  loss 
suffered  as  a  direct  consequence  of  the  breach  of  such 
duty  (s).  With  respect  to  positive  acts,  acts  of  misfeas- 
ance, the  law  imposes  on  all  persons  a  duty  to  do  no  act  to 
injure  another  (a).  And  it  has  been  laid  down  by  an 
eminent  judge  as  a  general  principle  that  whenever  one 
person  is  by  circumstances  placed  in  such  a  position  with 
regard  to  another,  that  every  one  of  ordinary  sense  who 
did  think  would  at  once  recognize  that  if  he  did  not  use 
ordinary  care  and  skill  in  his  own  conduct  with  regard  to 
those  circumstances  he  would  cause  danger  of  injury  to 
the  person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger  (6).     While, 


(x)  See  per  Willes,  J.,  in  Grill  v.  t7«i.,  ^c.  Collier  Co,, 
L.  R.,  1  C.  P.  at  p.  612;  35  L.  J.,  C.  P.  at  p.  330;  and  see 
potif  p.  37. 

(y)  ColUs  V.  Seldenj  L.  R.,  3  C.  P.  495,  498 ;  37  L.  J.,  C.  P. 
234. 

(z)  Northern  Counties,  Sfc,  Ins.  Co.  v.  Whipp,  26  Ch.  D.  at 
p.  493;  53  L.  J.,  Ch.  at  p.  634 ;  Heaven  v.  Pender,  11  Q.  B.  D.  at 
p.  507 ;  52  L.  J.,  Q.  B.  at  p.  704,  per  Brett,  M.  R. ;  Cox  v.  Bur- 
lidge,  13  C.  B.,  N.  S.  at  p.  436;  32  L.  J.,  C.  P.  89,  90.  It 
follows  that,  as  has  been  frequently  said,  gross  negligence  is 
only  ordinary  negligence  with  a  vituperative  epithet :  see  per 
Willes,  J.,  in  Grill  v.  General  Iron  Screw  Collier  Co.,  supra. 

(a)  Foulkes  v.  Met.  Dis.  R.  Co.,  5  0.  P.  D.  157,  159;  49  L. 
J.,  C.  P.  363. 

{h)  Per  Brett,  M.  R.,  in  Heaven  v.  Pender,  11  Q,  B.  D.  503 ; 
52  L.  J.,  a  B.  702,  706.  Though  Cotton  and  Bowen,  L.JJ., 
expressly  declined  to  concur  in  laying  down  this  principle  un- 
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therefore,  the  interior  arrangements  of  the  business  are      Cfhap.  x. 
ordinarily  at  the  employer's  disposition  (c),  there  arises  a 
duty,  in  oases  where  the  absence  of  reasonable  precautions 
i^ill  obyiously  cause  danger  to  his  neighbours,  to  adopt 
reasonable  precautions  to  avoid  the  danger. 

Those  precautions  will  be  deemed  reasonable  which  a  What  pre- 
man  of  ordinary  prudence  and  experience  could,  with  due  J^^y^^ 
regard  to  the  circumstances  and  nature  of  the  business,  be 
expected  to  adopt  (d) ;  for  there  can  be  no  such  thing  as 
abstract  reasonableness  (a),  and  the  law  looks  only  to  what 
is  reasonable  in  reference  to  the  exigencies  of  the  case  (/). 
It  is  clear  that  all  reasonable  precautions  notwithstanding, 
latent  defects  may  exist,  and  they  will  not  therefore  im- 
pose liability  (f/). 

Thus,  although  in  any  particular  instance  the  adoption  Extraordi- 
of  some  extraordinary  precaution  might  have  averted  the  nary  pre- 
aocident,  yet,  if  the  effect  of  this  would  have  been  to  prac-  required, 
tically  prevent  the  employer  from  carrying  on  the  business 
with  success,  he  would  not  be  to  blame  for  its  non-adop- 
tion ;  in  other  words,  the  employer  is  not  liable  for  inju- 
ries caused  by  an  accident  either  physically  or  practically 
inevitable.     For  example,  if  the  speed  of  trains  were  to  be 
reduced  by  the  railway  companies  to  a  uniform  rate  of  four 
miles  an  hour,  accidents  would  seldom,  if  ever,  occur ;  but 
as  the  result  would  be  to  destroy  the  utility  of  the  railway 


necessarily,  it  has  been  reiterated  by  the  learned  judge  and 
assented  to  by  Fry,  L.  J.,  in  the  later  case  of  Cunning  ton  v. 
G.  N.  R,  Co.,  49  L.  T.  392 ;  and  is,  it  is  submitted,  correct,  at 
any  rate  with  the  limitation  as  to  interior  arrangements. 

\c)  Subject  to  the  rights  of  persons  who  come  upon  his  pre- 
mises by  invitation  and  otherwise,  see  posty  Chap.  VI. 

{d)  Nichols  V.  Marsland,  L.  R,  10  Ex.  255,  259;  affirmed 
in  0.  A.,  2  Ex.  D.  1 ;  46  L.  J.,  Ex.  174. 

{e)  See  per  Bramwell,  B.,  in  Gregory  v.  West  Midland  R. 
Co.y  33  L.  J.,  Ex.  155  ;  andsee/)o«/,  p.  36. 

(/)  Richardson  v.  Q.  K  R.  Co.,  1  0.  P.  D.  342,  344 ;  Gil- 
bert V.  N.  L.  R.  Co.,  1  Cab.  &  EU.  31. 

{g)  Ante,  p.  3. 
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system  altogether,  such  a  precaution,  so  far  from  being 
reasonable,  would  be  absurd.  Upon  this  ground  it  has  been 
held  that  railway  companies  being  compelled  by  statute  to 
forward  through  traffic,  are  not  bound  to  make  a  Tery 
minute  examination  of  ^'foreign"  trucks  coming  upon 
their  lines,  inasmuch  as  this  would  practically  put  a  stop 
to  such  traffic  altogether  (/i). 

So  if  the  expense  of  adopting  any  particular  precaution 
would  be  so  extravagant  as  to  practically  prohibit  the  car- 
rying on  of  the  business  at  alL  In  Hart  v.  L,  8f  Y.  R.  Co.^ 
the  facts  of  which  case  have  been  already  stated  (t),  it  was 
argued  that  there  ought  always  to  be  two  men  in  charge 
of  an  engine,  and  that  the  employment  of  only  one 
amounted  to  negligence.  But  this,  as  we  have  seen,  was 
unanimously  negatived  by  the  Court,  and  the  prohibitiye 
increase  of  tariff  consequent  upon  such  a  requirement  was 
pointed  out  (Ar). 

So,  also,  the  employer,  not  being  liable  for  those  over 
whom  he  has  no  control  (/),  is  not  bound  to  take  special 
precautions  to  secure  persons  from  accidents  which  he  had 
no  reason  to  anticipate  or  from  risks  of  which  he  could  not 
reasonably  be  supposed  to  have  any  knowledge,  arising 
from  operations  upon  his  premises  carried  on  indepen- 
dently of  him  (to).  As  was  said  by  Lord  Westbury,  "  The 
ordinary  business  of  Uf  e  could  not  go  on  if  we  had  not  a 
right  to  rely  upon  things  being  properly  done,  when  we 
have  committed  and  entrusted  them  to  persons  whose  duty 
it  is  to  do  things  of  that  nature,  and  who  are  selected  for 
the  purpose  with  prudence  and  care,  as  being  experienced 
in  the  matter"  (»). 

(A)  Richardson  v.  G.  E,  R.  Co,,  1  C.  P.  D.  342. 

(t)  21  L.  T.  261,  ante,  p.  17. 

(k)  Compare  the  remarks  of  Bramwell,  B.,  in  NichoU  v. 
Marslandy  U  K,  10  Ex.  255,  259 ;  44  L.  J.,  Ex.  134,  135. 

(I)  See  ante,  p.  6. 

\tn)  Daniel  v.  Met.  R.  Co.,  L.  E.,  5  H.  L.  45 ;  40  L.  J., 
C.  P.  121 ;  and  see  Chap.  IV.,  post. 

(n)  S.C,  L.  E.,  5  H.  L.  at  p.  61 ;  40  L.  J.,  C.  P.' at  p.  128, 
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Nor  IB  one  who  carrieB  on  a  busineBS  bound  to  adopt      Chap.  i. 
pTecautionB  sufficient  to  protect  persons  coming  into  con-  Nor  carelesa- 
tact  with  it  against  the  consequences  of  their  own  folly  (o),  ness  in  the 
and  he  is  entitled  to  assume  that  such  persons  will  be  of 
ordinary  mental  and   physical   calibre  {p)y  and  normal 
sobriety  (9).    A  lame  or  deaf  man  ought  not  to  place 
himself  in  a  position  of  danger  without  making  extra  use 
of  his  eyes  (r).     In  order  to  make  a  person  guilty  of  negli- 
gence it  ought  to  be  shown  that  he  has  used  his  property 
in  such  a  way  as  to  be  likely  to  endanger  the  safety  of 
others.    It  is  impossible  for  any  one  so  to  dispose  his  pro- 
perty that  a  man  moi/  not  by  accident  or  negligence  injure 
himself  upon  it  {s) , 

Again,  in  the  absence  of  statutory  provision,  the  em-  Not  bound 
ployer  is  not  absolutely  bound  to  provide  at  once  all  the  j^^^i^. 
newest  improvements  and  appliances ;  and  the  question  is  proyements. 
simply,  Was  it  a  want  of  reasonable  care  on  his  part  not 
to  have  done  so  P    For  instance,  although  the  Board  of 
Trade  have  recommended  railway  companies  to  adopt  a 
particular  brake  as  being  the  best  of  its  kind,  yet  the 
mere  fact  of  a  company  not  having  done  so,  would  not  in 
itself  prove  them  to  have  been  guilty  of  negligence. 

As  was  said  by  Willes,  J.,  "  When  something  new  and 
obviously  useful  is  introduced  into  the  working  of  a  trade, 
and  it  makes  the  trade  more  safe  than  it  was  with  the  old 
machinery,  there  ought  to  be  a  change  to  the  new  ma- 
chineiy.    But  time  must  be  allowed,  and  you  cannot  call 


(o)  Siubleyr,  L.  ^N.  W.  JR.  Co.j  L.  B.,  1  Ex.  13;  and  see 
poit,  Chap.  aIV. 

(p)  Owen  V.  G,  W.  R,  Co.,  46  L.  J.,  0.  B.  at  p.  488. 

Iq)  Rigg  v.  M.  S.  Sf  L.  R.  Co.,  14  W.  E.  834. 

(r)  Per  Pollock,  C.  B.,  in  Stapley  v.  L.  B.  if  S.  C,  R.  Co., 
as  reported  35  L.  J.,  Ex.  at  p.  9  ;  and  per  Bramwell,  B.,  in 
Siner  v.  O,  W.  R,  Co.,  L.  R,  3  Ex.  150,  153  ;  37  L.  J.,  Ex. 
98,  99 ;  afiBrmed  L.  E.,  4  Ex.  117  ;  38  L.  J.,  Ex.  67. 

(»)  Per  Willes,  J.,  in  Tooney  (or  Toomey)  v.  L.  B.  Sf  8.  C. 
R.  Co.,  27  L.  J.,  0.  P.  39. 
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on  the  company  to  subBtitute  the  new  machinery  at  once. 
....  Even  if  the  jury  found  that  a  reasonable  time  had 
elapsed  for  the  introduction  of  the  new,  and  the  company 
still  adhered  to  the  old  method,  it  still  would  not  be  for 
the  judge  to  say  that  there  was  necessarily  negligence, 
but  it  would  be  a  matter  for  the  jury  "  (t). 

That  failure  to  adopt  precautions  which  the  Legislature 
has  approved  may  be  evidence  of  negligence,  is  shown  by 
the  case  of  Blamires  v.  L,  8f  T.  R,  Co.  («),  where  it  was 
expressly  held  that  as  the  railway  company  had  failed  to 
provide  a  means  of  communication  between  the  passengers 
and  the  engine-driver  or  guard,  there  was  evidence  of 
negligence  which  the  jury  was  entitled  to  act  upon. 

Where  accidents  have  happened  proving  the  in6u£Sciency 
of  the  existing  arrangements,  it  may  be  the  employer's 
duty  to  make  use  of  additional  safeguards  {x) ;  but  it  does 
not  follow,  that  the  mere  fact  of  the  adoption  of  increased 
precautions  after  an  accident  of  itself  proves  negligence  in 
the  non-adoption  of  those  precautions  before  (y).  Probably 
the  true  rule  is,  that  the  fact  is  not  irrelevant  and  is  admis- 
sible for  the  purpose  of  showing  negligence,  as  coupled 
with  the  other  circumstances  of  the  case,  such  as  a  pre- 
vious knowledge  that  there  was  some  risk  in  the  existing 
arrangements,  it  may  constitute  some  evidence  of  a  want 


(0  Hanson  v.  Z.  8f  Y.  R,  Co.,  20  W.  R.  297 ;  and  see  per 
Montague  Smith,  J.,  in  Crofter  v.  Met  R.  Co.,  L.  K.,  1  C.  P. 
300,  304  ;  35  L.  J.,  C.  P.  132 ;  ace.  jRtyy  v.  M.  S.  ^  L.  R.  Co., 
14  W.  R.  834. 

(w)  L.  R.,  8  Ex.  283  ;  42  L.  J.,  Ex.  182  (Ex.  Ch.).  Secus, 
if  the  statutory  precaution  was  imposed  alio  intuitu,  and  not 
with  a  view  of  avoiding  such  accidents  as  the  one  in  question, 
although  the  absence  of  such  precaution  may  have  conduced 
to  the  injury  complained  of ;  see  Gorris  v.  Scott,  L.  R.,  9 
Ex.  125  ;  43  L.  J.,  Ex.  92.  As  to  whether  there  is  a  right  of 
action  in  all  cases  where  a  person  is  injured  by  breach  of  a 
statutory  duty,  see  next  page. 

{x)  See  Danielv.  Met.  R.  Co.,  L.  R.,  5  H.  L.  45,  63 ;  40  L,  J., 
C.  P.  121 ;  The  European,  10  P.  D.  99 ;  54  L.  J.,  P.  D.  &  A.  61. 

(y)  Hart  v.  L.  Sf  Y.  R.  Co.,  21  L.  T.  261. 
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of  due  care  (a).    But  to  ixeat  the  mere  fact  standing  alone      Obap.  L 
as  evidence  of  negligence  would  be,  as  has  often  been  cha- 
raoteristically  said  by  an  eminent  judge  (a),  "  to  say  that 
whenever  the  world  grows  wiser,  it  convicts  those  that 
came  before  of  negUgence." 

Allusion  has  already  been  made  to  the  fact  that  in  some  Statutoiy 
businesses  the  Legislature  has  pointed  out  certain  specific    ^^' 
precautions,  and  imposed  a  corresponding  duty  upon  the 
employer  to  adopt  them  (6).    Many  of  such  precautions 
are  prescribed  for  the  benefit  of  persons  engaged  in  the 
employer's  business,  and  these  will  be  more  particularly 
referred  to  hereafter  (c).     But  with  reference  to  all  such  Whether 
statutory  provisions  the  question  arises  whether  the  mere  gtetuto^ 
breach  of  a  duty  created  and  imposed  solely  by  statute  duty  gives 
gives  a  right  of  action  for  damages  to  a  person  who  has  action, 
been  injured  thereby.     This  question  is  one  of  some  diffi- 
culty, and  would  seem  even  at  the  present  time  not  to  be 
definitely  settled. 

It  is  clear  that  if  a  statute  imposes  a  new  duty  upon 
any  person  for  the  benefit  of  a  class,  or  an  individual,  and 
provides  no  specific  means  of  enforcing  the  duty,  and  no 
specific  remedy  for  its  breach,  any  member  of  that  class,  or 
the  individual,  may,  if  injured  by  a  breach  of  the  duty, 
maintain  an  action  for  damages  against  the  person  upon 
whom  the  duty  is  imposed  (d).     It  is  also  sufficiently  well 

" 1 " — 

(«)  Page  v.  G.  E.  R.  Co.,  24  L.  T.  585. 

[a)  Bramwell,  B.,  in  Caratairs  v.  Taylor,  L.  R.,  6  Ex.  at 
p.  222 ;  40  L.  J.,  Ex.  at  p.  130  ;  and  see  the  judgment  of  the 
Bame  learned  judge  in  Hart  v.  Z.  ^  Y,  R.  Co,,  21  L.  T.  261, 
263 ;  and  in  Cornman  v.  E,  C,  R.  Co.,  29  L.  J.,  Ex.  at  p.  97. 

ijb)  E.g.,  the  Merchant  Shipping  Acts,  1854 — 1880;  the 
Explosives  Act,  1875  (38  &  39  Vict.  c.  17);  the  Alkali,  &c. 
Works  Regulation  Act,  1881  (44  &  45  Vict.  c.  37) ;  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55) ;  and  the  Sea  Fisheries, 
&c.  Act,  1883  (46  &  47  Vict.  c.  22),  s.  2. 

(c)  Secjooff/,  Chap.  VII.,  p.  165  et  seq. 

{d)  Per  Willes,  J.,  in  Wolverhampton  New  Waterworks  Co. 
V.  Hawkes/ord,  28  L.  J.,  0.  P.  at  p.  246 ;  Hildtge  v.  O'FarreU, 
6  L.  R.  (6.),  493,  495. 
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Chap.  L      established  that  where  a  statute  provides  a  speoifio  means 
of  enforcing  the  duty  which  it  creates,  then  the  presumption 
is  that  that  machinery  is  the  only  remedy  to  which  resort 
Whether         can  be  had  (e).    But  in  many  cases  where  the  means  pro- 
m^j^oiel'    vided  is  the  infliction  of  a  penalty,  there  is  great  difficulty 
fordng  datj.   in  determining  whether  the  above-mentioned  presumption 
is  rebutted.    It  is  manifest  that  though  the  penalty  may 
be  recoverable  by  the  person  damnified,  its  amount  may 
be  such  as  to  afford  a  very  inadequate  compensation  for  his 
injury.     As  none  of  the  authorities  have  hitherto  laid 
down  any  aatisfactory  general  principle,  and  as  ther«  is 
considerable  difficulty  in  reconciling  the  various  decisions, 
it  will  be  best  to  refer,  in  the  first  place,  to  the  cases  them- 
selves, and  endeavour  then  to  see  whether  any  practical 
rule  can  be  deduced  from  them. 
Couch  T.  Steel.      In  Couch  V.  8ieel{/)f  decided  in  1854,  the  Court  of 
Queen's  Bench  held  that  if  the  duty,  though  of  a  public 
nature,  is  also  for  the  benefit  of  individuals,  and  the  penalty 
imposed  by  the  statute  is  in  satisfaction  of  the  public 
wrong  only  (i^),  then  the  infliction  of  the  penalty  does  not 
deprive  a  person  injured  by  the  breach  of  duty  of  the  right 
of  action  which  he  would  otherwise  have,  that  being  the 
only  remedy  for  the  private  wrong. 
Caswell  V.  And  in  Caswell  v.  Worth,  in  the  same  Court  two  years 

TForih.  "^ 

{e)  Per  Willes,  J.,  supra;  Stevens  v.  Jeacocke,  17  L.  J.,  Q.  B. 
163  ;  Vestry  of  St.  Pancras  v.  Batterhury,  26  L.  J.,  C.  P.  243 ; 
West  V.  Downman,  14  Ch.  D.  at  p.  120,  per  Brett,  L.  J. ; 
Brain  v.  Thomas,  50  L.  J.,  Q.  B.  at  p.  663.  See,  too,  Colley 
V.  L.  Sf  N.  W.  R.  Co.,  5  Ex.  D.  277 ;  49  L.  J.,  Ex.  575 ;  Val 
lance  v.  Falle,  13  Q.  B.  D.  109;  53  L.  J.,  Q.  B.  459;  School 
Board  for  London  v.  Wright,  12  Q.  B.  D.  578 ;  53  L.  J.,  Q.  B. 
270. 

(/)  3  E.  &  B.  402;  23  L.  J.,  Q.  B.  121.  See  the  facts 
stated />o«/,  p.  162,  and  compare  Stevens  v.  Jeacockey  17  L.  J., 
Q.  B.  163. 

{g)  In  that  case  the  statute  (7  &  8  Vict.  c.  112,  s.  62),  pro- 
vided that  the  penalty  was  to  be  divided  between  a  specified 
hospital  and  tne  informer,  who  might  not  be  the  person 
damnified. 
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later,  Coleridge,  J.,  referring  to  the  Factory  Act  of  1844,  Chap,  t 
said  (A) : — "  The  statute  makes  the  omission  of  a  certain 
act  illegal,  and  subjects  the  parties  omitting  it  to  penalties. 
But  there  can  be  no  doubt  that  a  party  receiving  bodily 
injury  through  such  omission  has  the  right  of  suing  at 
common  law." 

Again,  in  The  Cfuardians  of  Holborn  Union  v.  Vestry  of  SoUwm  Union 
St.  Leonard  (f),  Mellor  and  Lush,  JJ.,  held  that  xmder  the  "zeanard. 
Metropolis  Management  Act,  1855,  the  defendants  were 
liable  at  the  suit  of  the  plaintiffs  for  expenses  incurred  by 
reason  of  a  breach  of  the  duty  imposed  upon  the  vestry  by 
that  Act  to  remove  refuse  from  houses  within  the  parish, 
and  that  the  remedy  was  not  restricted  to  proceedings  by 
indictment  or  mandamus. 

On  the  other  hand,  the  only  decision  of  an  English  Atkinson  t. 
Court  of  Appeal  upon  the  point  is  to  be  found  in  the  case  ^^^j^' 
of  Atkinson  v.  Newcastle^  8fc.  Waterworks  Co.  (A),  in  1877.  Cfo- 
There  it  was  the  duty  (inter  alia)  of  the  defendants,  under 
the  Waterworks  Clauses  Act,  1847,  to  keep  their  pipes 
charged  with  water  at  a  specified  pressure,  and  to  allow  all 
persons  to  use  it  without  charge  for  extinguishing  fire,  and 
a  penalty  of  10/.,  half  of  which  only  could  be  given  to 
the  informer,  was  imposed  for  a  breach  of  this  duty.    The 
defendants  failed  to  maintain  the  required  pressure,  and 


(A)  5  E.  &  B.  849,  855.  The  marginal  note  makes  Cromp- 
ton,  J.,  concur  in  this  view,  and  this  appears  to  be  so  from 
the  report;  25  L.  J.,  Q.  B.  121,  124. 

(t)  2  Q.  B.  D.  145;  46  L.  J.,  Q.  B.  36.  This  case  was  prior 
to  the  decision  of  the  Court  of  Appeal  in  Atkinson  v.  Newcastle, 
Sfe.  Co.y  infra,  and  must,  it  is  thought,  be  looked  upon  as 
questionable  since  that  decision. 

(*)  2  Ex.  D.  441 ;  46  L.  J.,  Ex.  775.  The  case  of  Milnes  v. 
Afayor  of  Huddersfeld  (12  Q.  B.  D.  443 ;  53  L.  J.,  Q.  B.  13) 
is  a  still  more  recent  instance  of  an  action  for  breach  of  a  sta- 
tutory duty  against  a  public  body  supplying  water.  In  this 
case,  however,  the  Courik  of  Appeal  expressed  no  opinion  upon 
the  point  under  discussion,  and  the  decision  proceeded  upon 
anoUier  ground. 
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Chap  L      on  the  0(x»sion  of  a  firo  biealdng  out  in  the  plainti^TB  t^ 

yard  a  proper  supply  of  water  oould  not  be  ppocnred,  and  the 
tiniber  yard  and  saw  mills  were  bnmt  down.  There  was 
a  demnrrer  to  the  declaration,  which  the  Court  of  Sixohe- 
quer  overruled  (/),  on  the  authority  of  Couch  y.  Steel,  supra. 

Judgment  of    The  Court  of  Appeal,  howeyer,  reyersed  this  decision.     It 

LordCaiina,  ^gs  said  by  Lord  Caims,  C,  " that  the  question  whether  a 
person,  who  can  show  that  he  has  sustained  injuriea  from 
the  non-performance  of  a  statutory  duty,  can  bring  an 
action  for  damages  against  the  person  on  whom  the  duty 
is  imposed  must  to  a  great  extent  depend  on  the  puryiew 
of  the  Legislature  in  the  particular  statute,  and  the  lan- 
guage which  they  haye  there  employed  (m),  and  more 
especially  when  the  Act  with  which  the  Court  haye  to 
d^  is  not  an  Act  of  public  and  general  policy,  but  is 
rather  in  the  nature  of  a  priyate  legislatiye  bargain  with  a 
body  of  undertakers  as  to  the  manner  in  which  they  will 
keep  up  certain  public  works."  And  the  Court  held  that 
the  general  scheme  of  the  statute  then  imder  consideration 
was  not  to  create  any  duty  which  was  to  become  the  sub- 
ject of  an  action  at  the  suit  of  indiyiduab ;  but  that  the 
intention  was  to  enforce,  by  the  imposition  of  a  penalty, 
the  fulfilment  of  certain  duties  which  were  imposed  for 
public  objects.  Although  the  Court  abstained  from  deter- 
mining whether  Couch  y.  Steel  was  correctly  decided,  and 
held  that  case  to  be  distinguishable  on  the  ground  that 
the  statute  there  was  of  a  widely  different  character  from 
the  enactment  then  before  them,  yet  the  effect  has  been  to 
throw  graye  doubts  upon  the  authority  of  the  decision  in 
that  case. 

Hildigey.  To  the  same   effect    as  the  decision   in  Atkinson   y. 

O'FarreU.        Jfetccastley  8fC.  Waterworks  Co.  is  the  case  of  Hildige  y. 


(l)  L.  B.,  6  Ex.  404. 

(m)  See  VallanceY.  FaUe,  18  Q.  B.  D.  109;  63  L.  J.,  a  B. 
469-  School  Board  for  London  y.  Wright,  12  Q.  B.  D.  678;  63 
L.  J.,  Q.  B.  270. 
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(yjFbrrell  (n),  before  the  Court  of  Appeal  in  Ireland,  Chap.  L 
where  the  question  arose  under  sects.  109,  110  and  121 
of  the  Public  Health  (Ireland)  Act,  1878  (o),  which  regu- 
late the  remedying  of  structural  defects  in  houses  by  the 
owners. .  It  was  there  held  that  the  duty  imposed  upon  an 
owner  by  this  Act  was  a  duty  to  the  public,  and  that  the 
only  remedy  of  a  tenant  aggrieved  by  such  structural  de- 
fects was  to  set  the  sanitary  authority  in  motion  in  accord- 
ance with  the  Act,  and  that  as  he  had  no  private  right  an 
action  did  not  lie  by  him  against  the  owner  for  breach  of 
the  statutory  duty.  Here,  again,  Cau/ih  v.  Steely  although 
it  was  doubted,  was  said  to  be  clearly  distinguishable. 

It  should  be  mentioned,  however,  that  the  Court  of  ^^oht. 
Exchequer  in  Ireland  seems  to  have  gone  further  and  to 
have  assumed  that  it  is  an  invariable  rule  that  the  only 
means  of  enforcing  compensation  or  damages,  for  injury 
resulting  from  a  breach  of  a  duty  or  obligation  created  by 
and  owing  its  existence  to  a  statute  only,  are  those  pointed 
out  by  the  statute  itself ;  and  that,  therefore,  where  the 
statute  has  imposed  a  penalty  no  right  of  action  exists  (p). 
The  action  was  brought  under  Lord  Campbell's  Act  by 
the  widow  of  a  coal-heaver  who  was  drowned — as  the 
claim  alleged — by  reason  of  the  defendant's  failure  to 
comply  with  a  statutory  bye-law  requiring  a  hand-rail  to 
be  furnished  to  the  gangways  of  all  ships  while  discharg- 
ing coal.     Accordingly  the  Court  allowed  a  demurrer  and 


(n)  6  L.  E.  (It.)  493. 

(o)  41  &  42  Vict.  c.  52.  The  corresponding  provisions  in 
England  are  sects.  93,  94, 105,  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  65).  Quare,  whether  a  person  sending  pigs 
suffering  from  contagious  disease  to  a  market,  and  being 
therefore  Hable  to  a  penalty  under  the  Contagious  Diseases 
(Animals)  Act,  1869,  would  be  also  Hable  in  an  action  at  the 
suit  of  a  person  whose  auimals  were  infected  in  the  market. 
See  Ward  v.  Hobbs,  4  Am.  Cas.  13 ;  48  L.  J.,  Q.  B.  281. 

{p)  Norton  T.  Kearon^  Ir.  E.,  6  C.  L.  126 ;  and  see  Handley 
V.  Moffat,  ib.  104 ;  S.  C,  21  W.  E.  231 ;  Vallance  v.  Falle, 
13  Q.  B,  D.  109;  63  L.  J.,  Q.  B.  459. 
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CShsp.  L 


Mau  T.  Ruggt- 
Price. 


Brain  v. 
Thonuu. 


Besult  of 
authorities. 


referred  to  the  statutoiy  authoritj  for  the  bye-laws  and 
the  means  there  specified  for  enforcing  the  duty  as  point- 
ing out  the  only  remedy  {q). 

Lastly,  in  Ro9b  t.  Bugge-Price  (r),  it  was  expressly  held 
that  the  roles  under  1  &  2  Vict.  o.  43,  for  regulating  the 
collieries  in  the  Forest  of  Dean,  conferred  private  rights 
upon  the  galees,  and  that  those  rights  might  be  asserted  by 
actions  for  damages  caused  by  any  breach  of  the  rules. 
And  this,  notwithstanding  a  special  provision  in  the  statute 
that  compliance  with  the  rules  might  be  enforced  by  in- 
junction of  the  Court  of  Exchequer,  as  that  course  would 
afford  no  remedy  for  past  damage.  And  in  the  very 
recent  case  of  Brain  v.  Thomas  (a),  decided  in  1881  upon 
the  same  statute,  the  Court  of  Appeal  expressly  approved 
and  followed  the  decision  of  the  Court  of  Exchequer  in 
Boas  V.  Bugge-Price. 

Prom  a  perusal  of  the  cases  above  referred  to,  and  the 
other  decisions  cited  in  them,  the  reader  will  see  that  it  is 
impossible  in  the  present  state  of  the  authorities  to  enunciate 
satisfactorily  any  general  principle,  it  being  observed  that 
Couch  V.  Steely  though  questioned,  has  always  been  dis- 
tinguished and  never  overruled.  The  only  thing  that  can 
safely  be  said  is  that  each  case  must  be  considered  upon  a 
careful  scrutiny  of  its  own  particular  statute,  and  that  in 
examining  the  statute  the  important  point  is  to  ascertain 
whether  it  conferred  any  private  right  at  all ;  and  if  so. 


(y)  The  bye-laws  were  framed  imder  an  Act  giving  power 
to  make  them,  and  providing  that  they  should  have  the  same 
effect  as  if  contained  in  the  statute.  The  Court  assumed  that 
non-compliance  with  the  bje-laws  amounted  to  a  breach  of  a 
statutory  duty,  and  there  seems  no  doubt  that  this  is  so  ;  Bo9s 
V.  Rugge-Price,  1  Ex.  D.  269 ;  45  L.  J.,  Ex.  777.  There  is 
evidently  some  error  in  the  report  as  to  the  particular  statute 
from  which  the  powers  in  question  were  derived,  and  there  is 
some  confusion  between  tiie  two  local  Acts  governing  the 
case. 

(r)  1  Ex.  D.  269 ;  45  L.  J.,  Ex.  777. 

(«)  50  L.  J.,  a  B.  662. 
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then  whether  the  statute  has  provided  any  specified  means  Chap.  i. 
of  vindicating  that  right.  The  fact  that  one  penalty  is 
imposed  alike  in  oases  in  which  a  breach  of  the  duty  has 
led  to  damage  to  private  interests,  and  where  no  such 
damage  takes  place,  is  strong  evidence  to  show  that  no 
private  right  was  conferred  by  the  statute.  It  seems, 
moreover,  that  reliance  cannot  be  placed  upon  the  mere 
fact  that  a  penalty  does  not  go  to  the  person  damnified,  as 
this  must  not  be  taken  to  indicate  an  intention  on  the 
part  of  the  Legislature  to  confer  a  private  right,  and  to 
leave  that  person  to  his  ordinary  remedies  for  damage 
caused  by  an  infringement  of  it  (i). 

Further  remarks  upon  the  subject,  with  more  particular 
reference  to  its  application  to  statutes  dealing  with  the 
duty  of  employers  to  their  servants,  will  be  found  in  a 
subsequent  chapter  (t/). 

Although  non-compliance  with  a  statute  may  not  per  se 
give  rise  to  a  right  of  action,  the  reader  should  be  reminded 
that  the  non-adoption  of  a  statutory  precaution  may  con- 
stitute important  evidence  for  the  plaintiff  in  an  action  for 
negligence  {x). 

Closely  allied  with  the  foregoing  subject  is  the  question,  Whether 
whether  the  enactment  of  a  statutory  remedy  takes  away  remedy  takes 
a  prior  remedy  or  right  of  action  for  breach  of  the  same  ^^»y  P"^'^ 
duty.    The  general  rule  upon  this  point  is,  that  an  affirma- 
tive statute  is  not  to  be  construed  to  take  away  pre-exiBting 
rights  and  remedies,  unless  either  there  be  express  words 
to  that  effect  in  the  statute  or  the  affirmative  words  are 
plain  and  precise,  and  the  two  things  are  irreconcileable 
and  cannot  stand  together  (j/).    In  the  absence  of  such 

(/)  See  per  Brett,  L.  J.,  in  Atkinson  v.  Newcastle^  ^"c.  Water* 
fcorkt  Co.,  2  Ex.  D.  at  p.  449 ;  S.  C,  46  L.  J.,  Ex.  775. 
(m)  Post,  p.  161. 


(x)  Ante,  p.  26. 
(i 


[y)  Co.  Idtt.  115  a;  Chapman  v.  Pickersgill,  2  Wils.  146; 
Brofcn  v.  Chapman,  1  W.  Bl.  427 ;  Wihon  v.  West  Hartlepool 
Co.,  2  D.  J.  &  8.  475,  496  ;  34  L.  J.,  Ch.  241 ;  O' Flaherty  v. 

R.  D 
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Ckap.  I.  express  words,  therefore,  if  the  two  lemedies  are  not  shown 
to  he  inconsistent,  that  conferred  by  the  statute  will  be 
treated  as  cumnlatiye  (z).  Thus  it  has  been  held  that  the 
common  law  right  of  distress  damage  feasant  is  not  taken 
away  by  the  provision  in  the  Kailways  Glanses  Act, 
1845  (rt),  that  a  railway  company  may  remove  engines 
found  upon  their  line  and  summarily  recover  40/.  as  for- 
feit from  the  owner  (6) ;  and  that  the  provisions  of  a 
statute,  empowering  justices  to  commit  to  the  honse  of 
correction  an  apprentice  absenting  himself  from  work 
without  leave,  were  not  repealed  by  a  subsequent  statute 
enabling  the  justices  to  oblige  the  apprentice  to  serve  for 
such  period  as  he  was  absent  or  to  make  satisfaction  for 
his  absence  (r). 
o.  X.  rtMhhtg  The  Queen's  Bench  Division  very  recently  had  to  dedde, 
ro.Y.  Edge.     .^  ^^^  ^^  ^j  y^^^  Gnat  l^orthcrn  Flying  Co.  \.Edgehin{d), 

whether  sect.  243  of  the  Merchant  Shipping  Act,  1854, 
impliedly  takes  away  the  master's  common  law  right  of 
action  against  seamen  for  a  breach  of  their  contract  of 
service.  The  section  provides  that  a  seaman  neglecting  to 
join  his  ship  may  be  proceeded  against  before  the  justices, 
who  may  order  him  to  be  imprisoned,  and  may  also  award 
to  the  master  a  sum  of  money  by  way  of  forfeiture  out  of 
the  seaman's  wages  (e).   In  the  case  in  question  the  master 


cS^aTf  546^- Jl-  ^r-  ^^2,  U7;  Green  ^,  Reg.,  I  App. 
New  lV„t^  .    °®®  a«o  per  WiHes,  J.,  m  Wolverhampton 

(s)  -&4ar«  «*^°-  ^-  HawkeBford,  28  L.  J.,  C.  P.  at  p.  246. 
Simpson   8  n^V>     '"■'*«''.  6  Price,  131 ;  Mayor  of  Lichfield  v. 

(«)  8  &  9  v£  ^^  '  15  L.  J.,  Q.  B.  78. 

(*)  Atnberalf'  ""..  ^^'  «•  H^. 
23  L.  J.,  Q   &  't'    i-*:-  li.  Co.  T.  Mid.  R.  Co.,  2  E.  &  B.  793  ; 

906,  910.     ■      '  *^^'f  and  see  Bowning  v.  Goodchild,  2  W.  Bl. 
CO   Gray  y    c^    , 

"  Q.  B.  B.  i2o°%1fZ'  16  East,  13;  and  see  Paine  y.  Slater, 
3  "  Q.  B.°6  ^2^2  J"  J- a  B.  282. 
W  Sect.  524  al*  ^2^- 
^  apply  the  ponal?  ^'^^©nj  a  general  power  upon  the  jnstices 
l^reon  aggrieved       ^^  **  *W  discretion  to  compensate  the 
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took  proceedings  before  the  justices  under  the  Employers  Chap.  i. 
and  Workmen  Act,  1875  (/),  to  recover  from  the  seaman 
10/.  as  damages  for  his  failure  to  perform  his  contract  of 
service.  The  Court,  whilst  admitting  the  above  general 
rule,  held,  though  with  some  hesitation,  that  the  Legisla- 
ture in  giving  the  new  remedy  to  the  master  had  intended 
that  remedy  to  be  exclusive,  and  consequently  that  the 
right  to  sue  at  common  law  had  gone. 

It  is  submitted  with  deference  that  this  decision  is  open  Heasons  for 
to  question.  It  certainly  seems  to  conflict  with  the  decision  t^^^wiriwi. 
in  Gray  v.  CookBon  (//),  and  it  has  been  dissented  from  by 
the  Court  of  Session  in  Scotland  in  a  case  {h)  under  the 
same  section,  where  two  members  of  the  Court  expressed 
with  great  force  their  reasons  for  refusing  to  follow  it.  It 
is  worthy  of  notice,  moreover,  that  sect.  246  of  the  same 
Merchant  Shipping  Act  (0,  under  which  a  penalty  of  20/. 
may  be  imposed  upon  a  master  for  improperly  causing  a 
seaman  to  be  apprehended,  expressly  provides  that  where 
the  penalty  is  inflicted  it  shall  be  a  bar  to  an  action  for 
false  imprisonment.  The  fact  that  the  Legislatiu'e  here 
expressed  an  intention  to  deprive  the  person  affected  of 
any  common  law  right  of  action  may,  it  is  thought,  be 
fairly  considered  to  indicate  that  in  sect.  243  it  was  not  so 
intended,  inasmuch  as  there  is  there  no  similar  provision. 
The  reasoning  of  the  judgment  in  The  Great  Northern 
Fishing  Co.  v.  Edgehill,  mpray  would  seem  only  to  prove 
that  the  master  could  not  pursue  both  remedies,  and  not  to 
negative  his  right  to  pursue  either.  It  is  clear,  however, 
that  where  the  later  remedy  is  cumulative,  a  complainant 

(/)  38  &  39  Vict.  c.  90 ;  which  merely  gives  an  optional 
mode  of  enforcing,  before  a  Court  of  summary  jurisdiction,  the 
common  law  remedy  by  way  of  damages  for  breaches  of  con- 
tracts of  service  for  which  an  action  would  lie. 

(y)  16  East,  13. 

(A)  Sharp  V.  Rettie,  1 1  E.  745. 

(»)  17  &  18  Vict.  c.  104.  This  section  is  repealed  and  sub- 
stantially re-enacted  by  43  &  44  Vict.  c.  16,  ss.  10,  12. 
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Chap.  I.  may  chooBO  in  which  mode  he  may  proceed,  but  having 
once  made  his  election  he  cannot  afterwards  have  recourse 
to  the  other  remedy,  and  this  is  so  even  in  the  absence  of 
words  to  that  effect  in  the  statute  {k). 

The  point  which  has  been  here  considered  is  of  special 
importance,  as  will  be  seen  hereafter,  in  reference  to  the 
effect  of  the  Employers'  Liability  Act(^,  although  the 
case  of  T/ie  Great  Northern  Fishing  Co.  v.  Edgehill  is  itself 
rendered  nugatory  by  a  subsequent  statute  (i»). 
Degree  of  care      It  would  be  impossible  within  the  limits  of  this  work  to 
cScMi^*^      enter  into  a  discussion  of  the  general  law  of  negligenoe, 
stances.  the  application  of  which  must  vary  infinitely  with  the  cir- 

cumstances of  each  case.  Thus  the  relation  in  which  the 
person  complaining  stands  to  the  employer  may  be  regu* 
lated  by  something  in  the  nature  of  a  oontraot  between  the 
parties  (n).  He  may  be  the  employer's  servant  (o),  or  the 
servant  of  another  doing  work  for  the  employer  (/>),  or  he 
may  have  come  upon  the  premises  by  the  invitation  {q)  or 
by  the  licence  (r)  of  the  employer.  On  the  other  hand,  he 
may  have  had  no  right  to  be  where  he  was  at  the  time  of 

(A)  Wright  v.  London  Gen,  Omnibus  Co,,  2  Q.  B.  D.  271  ; 
46  L.  J.,  Q.  B.  429 ;  Sharp  v.  liettie,  1 1  R.  745  (Sc.),  see  per  Lord 
Shand ;  and  see  Amhergate,  ^c.  R.  Co,  v.  Mid,  R,  Co,j  2 
E.  &  B.  793 ;  23  L.  J.,  Q.  B.  17,  and  post,  p.  455.  Compare 
with  these  cases  Hindley  v.  Haslam,  3  Q.  B.  D.  481.  ' 

(/)  Bee  post,  p.  207  et  seq, 

(m)  It  is  now  expressly  provided  by  sect.  54  of  the  Merchant 
Shipping  (Fishing  Boats)  Act,  1883  (46  &  47  Vict.  c.  41),  that 
sect.  243  of  the  Merchant  Shipping  Act,  1854,  shall  not  be 
deemed  to  take  away  any  remedy  for  the  breach  of  contract 
which  an  owner  or  master  has  aliunde ;  but  the  Act  does  not 
apply  to  Scotland.  The  same  section  (54)  also  makes  the 
same  proviso  in  respect  of  sect.  28  of  the  Act  itself,  which  is 
similar  to  sect.  243  of  the  Act  of  1854. 

(«)  See  Heaven  v.  Pender,  1 1  Q.  B.  D.  503 ;  52  L.  J.,  Q.  B. 
702;  tLudpost,  p.  129. 

(o)  See  post,  Chap.  VII. 

{p)  See  post,  Chap.  VI. 

(y)  Seejpo*^,  p.  125  et  seq, 

(r)  See;?©*/,  p,  448, 
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the  accident,  though,  as  will  be  seen,  this  does  not  entirely  Chap.  i. 
disentitle  him  from  protection  («).  With  regard  to  the 
duty  and  correlative  liability  of  the  employer  in  these  cases, 
the  reader  is  referred  to  the  later  portions  of  the  book  which 
have  been  indicated  in  the  notes.  Again,  a  breach  of  the 
employer's  duty  may  be  alleged  either  in  respect  of  his 
own  conduct  or  that  of  those  for  whom  he  is  responsible. 
An  employer  is  of  course  answerable  for  all  that  he  him- 
self does,  but  it  is  in  many  points  of  view  the  most  im- 
portant part  of  an  employer's  duty  to  provide  that  his  ser- 
vants do  no  damage  to  others  in  the  course  of  their  work, 
and  in  respect  of  such  damage  ho  may  be  considered  as  an 
insurer  {t).  This  is  a  responsibility  which  the  law  places 
upon  employers  for  the  public  benefit,  and  it  says,  there- 
fore, that  qua  the  public  the  acts  of  the  servant  shall  be 
considered  as  the  acts  of  the  master.  For  this  reason  it 
was  unnecessary  in  this  chapter  to  make  any  distinction 
between  the  negligence  of  the  employer  and  that  of  his 
servants. 

Unless  an  act  is  absolutely  and  intrinsically  wrong,  it  No  intrmsio 
only  becomes  so  from  its  probable  consequences.  "  There  ^©fir^ence. 
is  no  absolute  or  intrinsic  negligence  ;  it  is  always  relative 
to  some  circumstances  of  time,  place,  or  person.  It  is  not 
negligent  or  wrong  for  a  man  to  fire  at  a  mark  in  his  own 
ground  at  a  distance  from  others,  or  to  ride  very  rapidly 
in  his  own  park,  but  it  is  wrong  to  fire  near  to,  or  so  to 
ride  on,  the  public  highway  "  (u).    But  it  should  be  added 


(j)  See  post,  p.  447* 

(t)  Bee  post,  i)p.  68,  86. 

(u)  Degff  V.  Mid,  if.  Co,  26  L.  J.,  Ex.  at  p.  174 ;  Hack  \% 
Williams,  27  L.  J.,  Ex.  357,  361,  per  Bramwell,  B. ;  and  see 
Michael  y,  Alestree,  2  Lev.  172;  Smith  v.  Z.  Sf  S,  IV.  R,  Co,, 
L.  B.,  6  C.  P.  at  p.  22,  per  Blackburn,  J. ;  S.  C,  40  L.  J., 
C.  P.  21 ;  Davey  v.  Z.  Sf  6\  W.  R.  Co,,  12  Q.  B.  D.  at  p.  76, 
per  Bowen,  L.  J* ;  S.  C,  53  L.  J.,  Q.  B.  58.  To  the  same 
effect  is  the  Civil  Law,  Digest,  IX.  2.  31.  The  omission  of  a 
usual  precaution  when  work  is  being  carried  on  in  a  crowded 
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Chftp.  I.  that  negligence  may  be  established  by  a  series  of  events,  if 
they  are  sufficiently  connected  with  the  damage  complained 
of ;  and  the  plaintiff  is  not  obliged  to  rely  upon  a  single 
act,  or  to  say  that  that  in  itself  must  be  enough  to  esta- 
blish the  negligence  which  he  complains  of  (x). 

This  chapter  will  best  be  concluded,  therefore,  by  some 
illustrations  which  may  be  usefully  taken  from  the  enor- 
mous accumulation  of  reported  cases  upon  questions  of 
negligence. 
Great  care  The  high  degree  of  caution  which  persons  must  exercise 

dSljSttff^rith    ^^  dealing  with  dangerous  matters  such  as  fire,  gas,  and  ex- 
gas,  &o.  plosive  substances,  will  be  shown  by  the  following  cases.  In 
Jsfo>7  Piggot  V.  E.  C.  R.  Co,  (y),  the  owner  of  a  shed  near  the 
railway  sued  the  company  for  damage  done  to  the  shed  in 
consequence  of  sparks  emitted  from  one  of  their  engines. 
There  was  evidence  to  show  that  by  the  adoption  of  pre- 
cautions, such  as  having  a  cap  for  the  top  of  the  funnel,  or 
a  fire  plate,  the  risk  of  the  emission  of  sparks  might  have 
been  prevented,  or,  at  any  rate,  diminished.     A  verdict 
for  the  plaintiff  was  upheld  on  the  ground  that  the  com- 
pany being  entrusted  with  a  power  of  a  very  unruly  and 
dangerous  nature  were  compelled  to  take  care  that  it  should 
not  be  injurious  to  the  public,  and  that  the  setting  fire  to 
the  shed  vrasprimd  facie  evidence  of  negligence  even  with- 
out the  evidence  as  to  possible  precautions  (z). 
Parru  v.  ^^  PafTi/  V.  Smith  {a)  the  plaintiff  was  the  housekeeper 
Smith.            of  a  person  who  had  employed  the  defendant,  a  gasfitter, 


neighbourhood  is  itself  evidence  of  negligence.  Cleveland  v. 
Spier,  16  C.  B.,  N.  S.  399;  and  see  next  page. 

(jt)  Per  Lord  0*Hagaii  in  Met,  R,  Co,  v.  Jackson^  3  App. 
Cos.  at  p.  203 ;  47  L.  J.,  C.  P.  at  p.  308,  citmg  Grove,  J. 

(y)  15  L.  J.,  C.  P.  235. 

\z)  See,  further,  as  to  the  liability  of  railway  companies  in 
like  circumstances,  Smith  v.  L,  Sf  S,  W,  R,  Co,,  L.  R.,  6  0.  P. 
14;  40  L.  J.,  C.  P.  21.  See  the  facts,  post,  Chap*  XII., 
p.  350,  and  see  ante,  pp.  11,  15. 

(a)  4  C.  P.  D.  325 ;  48  L.  J.,  C.  P.  731. 
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to  repair  a  gas  meter  on  the  premises.  The  defendant  Chap.  i. 
placed  a  flexible  tube  as  a  temporary  connection  between 
the  inlet  pipe  and  the  pipe  in  the  house,  binding  it  on 
with  rags  and  string,  and  applying  putty.  When  the 
plaintiflF,  whose  duty  it  was  to  light  the  gas  in  the  cellar, 
went  there  with  a  light  an  explosion  took  place  and 
seriously  injured  him.  Lopes,  J.,  on  further  consideration 
gave  judgment  for  the  plaintifP,  on  the  ground  of  the  duty 
attaching  to  the  defendant  whilst  using  or  dealing  with  a 
highly-dangerous  thing,  which,  unless  managed  with  the 
greatest  care,  was  calculated  to  cause  a  severe  injury  to 
bystanders  (6). 

Again,  in  Farrant  v.  Barnes  (c),  the  defendant  had  em-  Fan-ant  v. 
ployed  a  carrier  to  convey  a  carboy  of  nitric  acid  to  0.  •^^"*''^*- 
The  carboy  was  properly  packed,  but  no  information  was 
given  that  it  contained  acid  of  a  dangerous  nature.  Whilst 
one  of  the  carrier's  servants  was  carrying  the  carboy  on 
his  back  from  one  cart  to  another,  it  burst  and  the  acid 
ran  over  and  burnt  him.  The  decision  of  the  Court  went 
in  his  favour,  inasmuch  as  it  was  the  duty  of  the  defendant, 
knowing  the  dangerous  character  of  the  acid,  to  communi- 
cate its  perilous  nature  to  all  who  were  about  to  carry 
it  (rf). 

In  deciding  whether  or  not  an  employer  has  been  guilty  Operations 
of  want  of  reasonable  care,  it  is  very  material  to  consider  SSbway^^^ 
whether  the  operations  were  being  conducted  upon  or  near 
to  a  public  highway,  for  if  so  he  is  bound  to  take  all  recuson- 
able  care  to  prevent  injury  to  persons  exercising  their 
lawful  rights  upon  it  (<?). 


{b)  See  Dixon  v.  Bell,  5  M.  &  S.  198. 

(c)  31  L.  J.,  C.  P.  137. 

\d)  As  to  sending  dangerous  goods  on  board  a  ship  without' 
notifying  their  nature,  see  36  &  37  Yict.  c.  85,  s.  23,  and  38  & 
39  Yict.  c.  17,  8.  42.  As  to  labelling  of  explosives  generally 
for  conveyance,  see  sects.  33  and  39  of  the  latter  Act. 

{e)  See  per  Erie,  C*  J.,  in  Cleveland  t.  Spier,  16  C.  B.,  N.  S* 
399.     As  to  accidental  deviation,  seeposif  pp.  40,  448. 
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Cliap.  I. 

Barnes  y. 
Ward. 


User  of 
highway. 


Upon  this  point  a  useful  referenoe  may  be  made  to  the 
well-known  case  ol  Barnes  v.  Ward  (/).  There  the  defen- 
dant was  a  builder  engaged  in  constructing  a  row  of 
houses  along  one  side  of  an  immemorial  public  way,  upon 
which  the  areas  abutted.  The  plaintiff's  wife  walking 
along  the  footway  on  a  dark  night  fell  into  the  open  and 
tmfenced  area  of  one  of  the  unfinished  houses  and  was 
killed.  At  the  trial  there  was  a  verdict  for  the  plaintiff 
for  300/.,  and  the  Court,  after  hearing  a  second  argument, 
in  a  considered  judgment  discharged  the  rule  obtained  on 
behalf  of  the  defendant.  And  the  important  principle 
was  laid  down  that  where  a  newly-made  excavation  ad- 
joins a  public  highway  so  as  to  render  the  way  unsafe  to 
those  who  use  it  with  ordinary  care,  the  person  who  makes 
that  excavation  is  guilty  of  a  public  nuisance,  even  though 
the  danger  consists  in  the  risk  of  accidentally  deviating 
from  the  road.  The  result  of  this  case  and  the  ded- 
sions  which  have  succeeded  it  is  that  the  employer  will 
be  bound  to  fence  any  excavations  he  may  make  sub^ 
stantially  adjoining  a  public  highway  (^),  and  will  be  liable 
for  any  injury  caused  by  his  failure  so  to  do  (A). 

Again,  a  person  using  engines  upon  the  highway  is 
bound  to  take  precautions  that  they  do  not  by  negligence 
become  a  source  of  danger  to  other  persons  passing  along 
the  road.  And  so  where  a  steam  plough  was  left  for  the 
night,  drawn  up  on  one  side,  and  dose  to  the  metalled  part 
of  the  road,  its  owner  was,  in  accordance  with  the  findings 


(/)  19  L.  J.,  C.  P.  195. 

\g)  See  Binks  v.  South  York§hire,  ^c,  Co.  (32  L.  J.,  Q.  B. 
26),  where  a  distance  of  twenty-one  feet  was  held  sufficient  to 
prevent  a  footpath  from  "substantially  adjoining"  a  canal. 

(A)  In  Hadley  v.  Taylor  (L.  E.,  1  C*  P.  53)  the  above  prin- 
cix)le  was  applied  as  against  the  occupier  of  the  part  of  an 
unfinished  warehouse  in  which  was  an  unf  enced  hoist  hole, 
although  it  was  argued  that  the  builder  was  alone  responsible. 
In  the  case  of  abandoned  mines  the  owner  and  every  person 
interested  in  the  minerals  must  have  the  shafts,  &c.  securely 
fenced.     35  &  36  Vict.  c.  76,  s.  41 ;  ih,  c.  77,  s.  13. 
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of  the  juiy,  held  liable  for  the  death  of  a  passer-by,  whose      Chap.  I. 
horse  took  fright  at  the  appearance  of  the  plough  (i).   And  ' 

although  persons  who  go  on  a  highway,  or  have  their  pro- 
perty adjacent  to  it,  must  take  the  risk  necessarily  result- 
ing from  the  ordinary  user  of  the  highway,  and  cannot, 
therefore,  complain  of  an  injury  caused  by  such  user  with- 
out negligence  (A-),  yet  one  who  drives  cattle  along  the 
road  must  take  all  reasonable  and  usual  precautions  to 
prevent  them  from  trespassing  upon  the  adjoining  land  or 
houses  (/). 

So,  too,  where  a  person  has  been  injured  by  the  fall  of  Cellar  flaps  in 
a  cellar  flap  which,  when  the  cellar  was  open,  was  placed  «**^*- 
back  against  the  wall,  the  occupier  of  the  premises  must 
be  prepared  to  show  that  he  has  used  such  precautions  as 
would  keep  the  flap  up  under  ordinary  circumstances,  but 
it  is  sufficient  if  so  secured,  and  he  is  not  bound  to  adopt 
extraordinary  means,  or  to  provide  against  the  wrongful 
acts  of  third  persons  (m).  If,  therefore,  a  person  in  pass- 
ing along  the  street  has  without  carelessness  (as  by  his 
dress  blowing  against  it)  pulled  the  flap  over  and  been 
hurt  thereby,  he  may  maintain  an  action  for  the  negligence 
in  placing  the  flap  so  that  it  was  likely  to  do,  and  had 
done,  damage  (n). 

In  the  same  way  in  a  Scotch  case  (o)  the  defenders,  the  PaU  of  ware- 
tenants  of  the  second  floor  of  a  warehouse  let  in  flats,  were  ^^'^  *^'' 
held  liable  for  the  death  of  a  boy  who  was  crushed  by  the 
fall  of  a  portion  of  the  door  to  their  flat.     The  boy  had 
accompanied  a  carter  who  went  to  fetch  a  load  of  oilcake 
from  the  tenants  of  the  third  floor.    While  the  bags  were 


(0  Harris  v.  Mobba,  3  Ex.  D.  268.  And  see  Wt'lkins  v.  Dau, 
12Q.  B.D.I  10.  ^ 

(A)  Tillett  V.  Ward,  10  Q.  B.  D.  17;  52  L.  J.,  Q.  B.  61. 

(/)  Phillips  V.  Nicoll,  11  K.  592  (8c. ). 

(m)  Daniels  v.  Potter,  4  C.  &  P.  262 ;  Procter  v.  Harris,  ib. 
837. 

(n)  See  Abbott  v.  Macfie,  33  L.  J.,  Ex.  177. 

(o)  Beteridge  v.  Kinnear,  HE.  387. 
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Chap.  I. 


Safer  of  two 
methods 
generally  to 
be  adopted. 


Duty  to  pro- 
vide for  wear 
and  tear. 


being  lowered  into  the  cart  bj  a  rope  and  pulley,  one  of 
them  swung  *  or  bumped  against  the  defenders'  door,  half 
of  which  haying  no  hinges,  and  being  merely  propped  up 
from  within,  fell  upon  the  boy  and  killed  him.  The 
Court,  observing  that  the  bump  of  the  bag  was  just  what 
might  have  been  expected,  and  that  the  accident  was 
caused  by  the  faulty  condition  of  the  door,  held  that  the 
defenders  were  liable. 

The  case  of  Cleveland  v.  Spier  (p)  shows  that  where 
there  are  two  feasible  methods  of  doing  work,  there  is  a 
duty  to  adopt  that  one  which  is  less  likely  to  cause 
injury  to  the  public.  There  the  defendant  was  employed 
to  erect  gas  pipes  for  illuminations.  There  were  two 
modes  of  making  the  necessary  connection  with  the  main, 
namely,  either  by  punching  or  by  drilling  a  hole  in  the 
latter ;  and  the  evidence  showed  that  punching  was  the 
more  dangerous  method  on  account  of  the  risk  from  par- 
ticles flying  off.  The  jury  having  found  that  the  de- 
fendant had  been  negligent  in  making  use  of  that  method, 
a  rule  for  a  new  trial  was  refused,  on  the  ground  that  the 
jury  were  justified  in  taking  into  their  consideration  the 
fact  that  there  was  another  mode  of  doing  the  work  which 
would  have  made  the  accident  complained  of  impossible. 

Care  should  be  taken  by  an  employer  not  only  to  ascer- 
tain as  far  as  possible  by  practicable  means  that  his 
machinery,  plant,  &c.,  is  sound  and  fit  for  its  purpose 
when  first  put  in  use,  but  also  that  it  does  not  cease  to 
remain  so  in  course  of  wear.  This  might  be  illustrated 
by  many  cases,  but  it  will  be  sufficient  to  refer  to  that  of 
Manser  v.  The  Eastern  Counties  B.  Co.  (y).  There  the 
wheel  of  a  railway  carriage  belonging  to  the  defendants 
gave  way  at  a  point  where  there  was  a  defective  weld, 
which  the  plaintiff  alleged  that  the  company  might  have 
discovered  if  thoy  had  exercised  proper  care  in  testing  the 


(/>)  16  C.  B.,  N.  S.  399, 
(y)  3  L.  T.  585. 
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wheel.  It  appeared  that  before  a  new  wheel  was  put  in  Chap.  I. 
use  it  was  hammered  all  over,  to  test  its  eoondness ;  that 
after  it  had  been  running  fpr  some  time  the  defendants 
had  the  tire  re-turned,  in  order  to  make  it  smooth  again ; 
and  that  hj  that  means,  in  this  instance,  the  thickness  of 
iron  over  the  defect  had  been  reduced  to  that  of  a  sheet 
of  paper.  It  was  not  the  custom  of  the  defendants  when 
a  wheel  was  re-turned  to  again  hammer  it  all  over,  but 
merely  to  "  ring "  it  with  a  hammer.  The  jury  having 
found  that  the  defendants  had  been  negligent,  the  Court 
of  Exchequer  refused  a  rule  for  a  new  trial,  holding  that 
there  was  su£5cient  evidence  of  negligence  for  the  jury, 
inasmudi  as  the  facts  showed  that  in  all  probability  the 
defendants  would  have  discovered  the  defect  had  they 
adopted,  before  re-issuing  the  wheel,  the  same  precaution 
which  was  adopted  when  it  was  new.  And  the  Court 
altogether  repudiated  the  notion  that  because  the  test 
suggested  was  not  absolutely  infallible  the  defendants  were 
not  bound  to  have  recourse  to  it  (r). 

The  foregoing  decisions  are  illustrations  of  cases  in  Cases  in 
whicli  there  was  found  to  be  a  want  of  the  care  which  is  n^^ffraice 
required  from  an  employer.      On  the  other  hand,  those 
about  to  be  mentioned  will  exemplify  cases  in  which  the 
circumstances  do  not  show  any  negligence. 

In  Rigg  v.  The  Maiiche8t€)\  Sheffield  and  Lincolnshire  R.  ^w  ▼•  -V"-  S, 
Co,  («)  the  alleged  negligence  was  the  dangerous  construe-  ^  '  '  ^' 
tion  of  a  platform  belonging  to  the  railway  company. 
This  platform  was  of  considerable  length,  being  used  as  a 
pathway  from  a  station  to  a  steamboat  pier,  and  the 
plaintiff's  husband,  whUe  running  along  it  arm  in  am^ 
with  another  man,  fell  over  the  edge,  and  was  killed  by  a 


(r)  Of  course  if  the  defect  could  not  have  been  detected 
previously  to  the  breaking  the  defendants  would  not  have 
oeen  liable.  Readhead  v.  Mid,  R.  Co.,  L.  R.,  4  Q.  B.  379 ; 
38  L.  J.,  Q,  B.  169 ;  and  see  ante,  p.  3. 

(»)  14  W.  B.  834. 
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Chap.  I.  paflsing  train.  The  platform  was  four  feet  three  inches 
wide,  and  had  been  used  for  twenty  years  without  accident, 
and  there  was  a  notice  board  warning  persons  not  to  go 
too  near  the  edge.  The  Court  of  Common  Fleas  held  that 
there  was  no  evidence  of  want  of  due  care  on  the  part  of 
the  defendants,  because  a  person  using  ordinary  care  could 
traverse  a  platform  of  that  width  in  perfect  safety ;  and  it 
was  idle  to  say  that  the  defendants  were  bound  to  provide 
a  platform  wide  enough  for  persons  to  pass  along  it  arm  in 
arm,  for  it  might  just  as  well  be  argued  that  it  must  be 
broad  enough  for  people  to  go  three  abreast. 
G.  W,  R,  Co.  Similarly,  in  The  Great  Western  R.  Co.  v.  Daviea  (^),  it 
T.  Daites.        ^jyj  j^gj^j  Q^^^  ^j^Q  railway  company  were  not  liable  on  the 

ground  of  negligence,  for  injuiy  to  a  cow  caused  by  another 
cow  pushing  it  against  an  iron  fastening  which  projected 
from  a  gatepost  at  a  level  crossing.  Fastenings  of  the 
same  nature  were  in  use  at  like  places,  and  had  been  used 
without  mischief  for  many  years.  And  it  was  said  by 
Kelly,  C.  B.,  that  if  railway  companies  were  bound  to  pro- 
vide against  all  accidents  which  could  possibly  arise  £rom 
such  use,  some  extraordinary  kind,  not  of  fastening,  but  of 
"  fortification,"  would  be  required. 
Cormnan  v.  In  an  earlier  case  (fi),  also  against  a  railway  company, 

£,  c,  n.  Co.  ^j^Q  defendants  had  upon  their  platform,  in  a  spot  where  it 
had  stood  for  five  years  without  accident,  a  moveable 
weighing  machine,  the  fiat  surface  of  which  was  raised  six 
inches  above  the  fioor.  An  accident  having  happened  to  a 
person  who  was  pushed  against  the  machine  by  reason  of 
the  crowd  of  people  at  the  station,  it  was  held  that  there 
was  no  evidence  upon  which  the  jury  could  reasonably 
conclude  that  there  was  negligence  in  the  defendants, 
inasmuch  as  they  could  not  anticipate  that  any  mischief 
was  likely  to  arise  from  a  weighing  machine  placed  as 
that  was. 


(/)  39  L.  T.  475* 

(m)  Cornman  v.  E.  C.  R.  Co.,  29  L.  J.,  Ex*  94i 
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That  there  is  no  obligation  to  provide  against  occur-      Cfhap.  i. 
rences  so  much  out  of  the  common  that  they  cannot  jnya  y.  2>j;.. 
reasonably  be  foreseen  is  also  shown  by  Bhjih  v.  The  Bir^  »«;w^A««* 
mingham  Waterworks  Co.  (a:),  where  the  damage  complained  Co, 
of  was  caused  by  an  escape  of  water  from  the  neck  of  the 
defendants'  main  pipe.    It  appeared  that  the  apparatus 
had  worked  well  for  twenty-five  years,  and  that  the  escape 
was  due  to  a  frost  of  extraordinary  severity,  although  this 
was  not  ascertained  till  some  months  afterwards.     In 
deciding  that  there  was  no  evidence  of  negligence  to  render 
the  defendants  liable,  it  was  said  that  it  would  be  monstrous 
to  require  the  defendants  to  foresee  an  event  so  remote 
from  probability  that  for  many  months  it  could  not  be 
found  out  what  caused  the  water  to  escape  {y). 

It  may  be  mentioned,  in  conclusion,  that,  as  is  apparent.  Long  user 
much  weight  was  given  in  the  above  cases  to  the  fact  that  ^'^^'^^ 
during  a  lengthened  user  there  had  not  been  the  occurrence 
of  any  accident.  The  production  of  evidence  of  former 
accidents  might  have  led  to  a  very  different  result,  as 
tending  to  show  disregard  of  due  precautions  on  the  part 
of  the  defendants  having  knowledge  of  the  danger  (z). 


(«)  25  L.  J.,  Ex.  212. 
(y)  As  to  vis  major,  see  antef  p.  3  ei  seq. 
(z)  See  per  Erie,  C.  J.,  in  Cleveland  v.  Spier,  16  C.  B.,  N.  S. 
399;  The  European,  10  P.  D.  99;  54  L.  J.,  P.  D.  &  A.  61. 
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OF  MASTERS  AND  SERVANTS. 

Haying  discussed  in  the  foregoing  chapter  the  general 
duty  of  on  employer,  it  is  necessary  that  we  should  now 
consider  what  persons  may  incur  the  responsibility  which 
the  law  imposes  upon  employers  and  masters,  and  what 
persons  may  become  servants.  The  simplest  method  of 
doing  this  will  be  to  first  state  the  rule  as  being  that  all 
persons  who  are  competent  to  contract  generally,  are  com- 
petent to  enter  into  the  particular  contract  of  hiring  and 
service  which  constitutes  the  relationship  of  master  and 
servant ;  and  then  to  examine  the  cases  in  which  there  is 
an  actual  incapacity  or  only  a  limited  capacity  to  con* 
tract. 

At  common  law  a  married  woman  was  always  incapable 
of  binding  herself  by  contract  («) ;  but  in  equity  her 
separate  estate  was  liable — for  there  could  be  no  personal 
liability  as  far  as  she  was  concerned — to  make  good  all 
contracts  made  by  her  with  reference  to  it,  either  express 
or  necessarily  implied  (6).  When,  therefore,  a  married 
woman  carried  on,  as  she  might  do,  a  separate  business  in- 
dependently of  her  husband— her  earnings  in  which  were,  by 
the  Married  Women's  Property  Act,  1870  (c),  declared  to 
be  her  separate  property — such  servants  as  were  employed 
in  that  business  would  have  been  presumed  to  have  been 
engaged  with  reference  to  the  separate  property  acquired 


(a)  Liverpool,  i'c.  Association  v.  Fairhursi,  9  Exch.  422. 

(b)  Picard  V.  Hine,  L.  E.,  5  Ch.  274 ;   Wainford  v.  Ueyl, 
L.  E.,  20  Eq.  321,  324 ;  44  L.  J.,  Ch.  567. 

(c)  33  &  34  Yict.  c.  93. 
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in  it,  or  any  other  separate  property  she  might  possess ;  so     Chap.  ii. 
that  to  the  extent  of  her  separate  property  these  servants  ' 

were  in  her  sole  employment. 

Now,  however,  by  the  Married  Women's  Property  Act,  May  now 
1882  (d),  a  married  woman  (whether  married  before  or  ^^^le*' 
after  the  commencement  of  the  Act)  is  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separato  property  on  any  contract,  and  of 
suing  and  being  sued  thereon  {e).  And  every  contract 
entered  into  by  a  married  woman  is  deemed  to  be  a  con- 
tract entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown. 

A  married  woman  has  always  been  responsible  for  all  Torts  by 
torts  committed  by  her  during  coverture,  although  it  was  ^Sln  or  her 
invariably  necessary  before  1st  January,  1883,  that  the  »®rv«its. 
husband  should  be  joined  as  a  co-defendant  (/).     Under 
the  last-mentioned  Act  (^),  however,  a  married  woman 
may  now  sue  and  be  saed  in  tort  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to 
any  action  or  other  legal  proceeding  brought  by  or  taken 
against  her  (A) ;  and  any  damages  or  costs  recovered  by  or 
against  her  in  any  such  action  or  proceeding  shall  be  or 
be  payable  out  of  her  separate  property. 

There  seems  to  be  no  doubt,  therefore  (although  there  Maxim 

^_ __^__  respondeat 

(d)  45  &  46  Vict.  c.  75,  s.  1  (2),  (3).  Sect.  22  repeals  the 
Acts  of  1870  and  1874,  bat  contains  a  saving  clause  as  to 
rights  or  liabilities  accrued  or  incurred  before  the  commence- 
ment of  the  Act,  t.  e,j  1st  January,  1883. 

(e)  As  to  contracts  entered  into  before  the  commencement 
of  the  Act,  see  Conolan  v.  Leyland,  27  Oh.  D.  632 ;  54  L.  J., 
Ch.  123;  approved  by  the  Court  of  Appeal  in  Turnbull  v. 
Formanf  June  10,  1885  (not  yet  reported). 

(/)  Liverpool,  Sfc.  Association  v.  Fairhurst,  9  Exch.  422. 

Ig)  45  &  46  Vict.  c.  75,  s.  1  (2). 

(A)  And  this  is  so,  even  though  the  tort  was  committed 
before  the  commencement  of  the  Act  (Jan.  1,  1883) :  Weldon 
V.  Winslow,  13  Q.  B.  D.  784 ;  53  L.  J.,  Q.  B.  528  ;  Gloucester 
Banking  Co,  v.  Phillips,  12  Q.  B.  D.  533 ;  53  L.  J.,  Q.  B.  493. 
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is  no  direct  authority  upon  the  point),  that  the  maxim 
respondeat  superior  applies  to  the  case  of  a  married  woman, 
so  as  to  make  her  separate  property  answerable  for  the 
wrongful  acts  of  the  servants  employed  in  her  separate 
business ;  and  this,  indeed,  is  only  reasonable,  since  it  is 
by  their  exertions  that  her  separate  property  is  increased. 

It  follows  from  what  has  been  said  as  to  a  married 
woman's  former  incapacity  to  bind  herself  by  a  oontraot, 
that  «he  could  not,  without  the  assent  of  her  husband, 
enter  into  a  contract  of  service  binding  upon  herself.  Thus 
she  would  not  formerly  have  been  liable  under  the  Em- 
ployers and  "Workmen  Act,  1875,  for  a  breach  of  any 
agreement  to  serve  into  which  she  had  so  entered  (r).  Nor, 
as  it  seems,  did  the  Married  Women's  Property  Act,  1870, 
give  her  any  remedy  against  her  employer  for  a  breach 
of  such  contract,  except  where  the  remedy  was  for  the 
purpose  of  protecting  property  already  acquired  by  her  (it). 
Now,  however,  as  we  have  seen  (/),  a  married  woman  ib 
fully  capable  of  entering  into  and  suing  or  being  sued 
alone  upon  any  contract,  whatever  may  be  its  subject- 
matter. 

Although  it  is  no  longer  necessary — as  formerly — that 
a  married  woman  sustaining  personal  injury  from  the  tort 
of  another  should  join  her  husband  as  co-plaintifiE  for  con- 
formity ;  yet,  it  should  be  observed  that  there  is  nothing 
in  the  Act  of  1882  to  deprive  the  husband  of  that  sub- 
stantial right  of  action  which  he  personally  had  for  the 
loss  of  his  wife's  society  and  services,  and  for  pecuniary 
expenses  incurred  by  him  in  relation  thereto  {m).    The 


(»)  Tomkinson  v.  West,  32  L.  T.  462.  This  case  was  under 
30  &  31  Vict.  c.  141,  since  repealed,  but  the  result  would  have 
been  the  same  under  the  above  Act. 

(A)  Summers  v.  City  Bank,  L.  E.,  9  C.  P.  580 ;  43  L.  J., 
C.  P.  261  ;  Moore  v.  Mohinson,  48  L.  J.,  Q.  B.  156. 

(/)  Ante,  p.  47. 

(m)  As  to  the  husband  not  being  entitled  to  sue  under  the 
Employers'  Liability'  Act,  1880,  see  post,  p.  01. 
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result,  then,  appears  to  be  as  follows : — ^In  oases  of  personal     Chap.  n. 
injury  to  the  wife,  either  the  husband  and  wife  may  both  ' 

sue  independently,  the  one  for  his  expenses  and  the  loss  of 
his  wife's  services  and  society,  the  other  for  personal  suf- 
fering and  discomfort  and  the  diminution  of  her  separate 
property ;  or,  they  may  both  join  their  separate  causes  of 
action  in  one  proceeding  (n). 

Apart  from  the  Married  Women's  Property  Act,  if  there  Divoroe,  &o. 
has  been  a  dissolution  of  the  marriage  or  a  decree  of  judi- 
cial separation,  or  if  a  protection  order  has  been  granted 
to  her,  the  wife  is  to  be  looked  upon  to  all  intents  and 
purposes  as  a  feme  sole,  and  may  sue  and  be  sued  alone  (o). 

By  the  custom  of  London  the  wife  of  a  freeman  trading  Gostom  of 
by  herself  might  always  sue  and  be  sued  in  the  City  Courts         ^' 
as  a  feme  sole,  the  husband  being  named  only  for  con- 
formity and  not  incurring  any  liability  {p). 

Where  a  married  woman  assists  her  husband  in  his 
business,  her  acts  and  orders  therein  will  be  the  acts  of  the 
husband  for  which  he  will  be  liable  (q).  And  it  appears 
that  the  recent  legislation  has  made  no  difference  in  the 
general  liability  of  the  husband  for  his  wife's  torts,  deal- 
ing, as  it  does,  only  with  the  liability  of  the  wife  herself 
to  the  extent  of  her  separate  property. 

It  should  be  mentioned  that  the  Legislature  has  placed 
many  restrictions  upon  the  employment  of  women  and  girls 
in  mines  and  factories  and  workshops  (r). 


(n)  See  R.  S.  C,  Ord.  XVI.  r.  1 ;  Ord.  XVm.  r.  4 ;  County 
Court  Bules,  Ord.  V.  rr.  1,  7,  7a ;  see  po8t,  p.  58. 

(o)  20  &  21  Vict.  c.  85,  ss.  21,  26.  And  see  Chitty's  Arch- 
bold's  Practice,  14th  ed.  1 149  et  seq. 

\p)  Beard  v.  Wehb,  2  B.  &  P.  93. 

{q)  Per  Blackburn,  J.,  in  Miell  v.  English,  15  L.  T.  249. 
See  as  to  this  case,  post,  p.  188.  As  to  what  may  be  evidence 
of  the  wife's  so  assisting,  see  Plimmer  v.  Sells,  3  N.  &  M.  422. 

(r)  35  &  36  Vict.  c.  76,  ss.  4—15 ;  c.  77,  ss.  4—8  ;  41  Vict. 
0.  16;  46  &  47  Vict.  c.  53,  ss.  13,  14,  17.  See  post.  Chap. 
Vn.,  pp.  166  et  seq. 

R.  K 
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The  general  rule  of  law  as  regards  the  liability  of  in- 
fants is  that  an  infant  is  not  liable  upon  his  contracts, 
which  are  voidable  at  his  option,  but  that  he  is  liable  for 
his  torts  if  doli  capax.  He  cannot,  however,  be  made  re- 
sponsible as  for  a  tort  for  what  is  in  substance  a  mere 
breach  of  contract  (») ;  though  it  will  be  otherwise  if  the 
act,  with  which  it  is  sought  to  charge  him,  is  not  a  mere 
excess  but  an  independent  wrong  unconnected  with  the 
contract,  as  being  either  expressly  forbidden  or  not  con- 
templated by  it  {t). 

An  infant  has  always  been,  and  still  is,  capable  of  bind- 
ing himself  by  a  contract  for  necessaries,  and  this  term 
will  include  the  services  of  such  servants  as  are  suited  to 
his  circumstances  and  position  in  society  {u).  Between 
the  infant  and  these  servants  there  will  be  a  binding  con- 
tract of  service;  and  although  it  would  seem  to  follow 
from  this  that  the  infant  should  be  liable  for  injuries  to 
others  caused  by  such  servants  in  the  course  of  their  neces- 
sary duties,  although  not  expressly  authorized  by  their 
master,  yet,  in  the  absence  of  authority  to  this  effect,  and 
looking  at  the  kindly  protection  the  law  affords  to  infants, 
there  is  some  difficulty  in  saying  that  this  is  so.  Apart, 
however,  from  these  necessary  servants  an  infant  has  no 
power  of  appointing  a  servant,  for  the  relation  of  master 
and  servant  depends  upon  the  principle  of  agency  {x)^  and 
an  infant  cannot  appoint  an  agent.  Therefore,  although 
there  is  nothing  illegal  in  an  infant  carrying  on  a  trade  or 
business — and,  as  a  fact,  many  do  so  {y) — yet  he  will  not 


{s)  Jennings  v.  RundaUy  8  T.  E.  335. 

(/)  Walley  v.  Holt,  35  L.  T.  631 ;  Burnard  v.  Haggis,  14 
0.  B.,  N.  8.  45 ;  32  L.  J.,  C.  P.  189. 

(w)  Chappie  V.  Cooper,  13  M.  &  W.  252,  258.  And  see 
Barnes  v.  Toye,  13  Q.  B.  D.  410  ;  53  L.  J.,  Q.  B.  567. 

{x)  Story  on  Agency,  §  308;  Paley  on  Principal  and 
Agent,  3rd  ed.  294;  Evans  on  Principal  and  Agent,  17. 

(y)  See  per  Jessel,  M.  E.,  in  Ex  parte  Jones,  18  Clu  D.  109, 
121.  QutBre,  can  an  infant  ward  of  Ootirt  be  sued  for  the 
tortious  acts  of  servants  employed  in  a  business  carried  on  by 
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be  generallj  responsible  for  the  wrongful  act  of  one  who  Chap.  ii. 
acts  as  his  servant  (2).  If,  howeyer,  being  doU  capax,  he  ^^  ifinfant 
orders  or  directs  a  person  to  oomniit,  or  is  present  when  a  ordera  or  as- 
person  with  his  assent  commits  a  wrongful  act  (a),  then  it 
is  submitted  that  the  act  would  be  in  truth  the  act  of  the 
infant  himself,  and  that  he  would  be  responsible  for  it. 
And  it  is  suggested  that  the  true  test  of  his  liability  is — 
Would  he,  if  an  adult,  have  been  liable  to  be  sued  imder 
the  old  procedure  in  trespass,  as  distinguished  from  trespass 
on  the  case  (b)  ?  For,  in  an  action  of  trespass,  a  person 
might  be  liable  for  the  immediate  act  of  another,  though 
that  other  was  not  in  any  sense  his  servant  (r).  The 
result  is,  that  an  infant  will  be  liable  where  he  has  ordered 
the  servant  to  commit  the  particular  act  which  constitutes 
the  wrong  complained  of,  or  some  act  which  comprised  it, 
or  some  act  which  led  by  a  physical  necessity  to  it  {b) ; 
or  where  he  is  present  during  the  commission  of  the  ser- 
vant's tortious  act  and  assents  to  it  {d). 

An  infant  is  not  incapacitated  from  becoming  a  servant,  Whether  in- 
and  he  has  always  been  capable  of  binding  himself  by  a  (^'be^j^g 
contract  to  serve,  if  the  contract  be  one  which  the  Court  Berrant. 
can  pronounce  to  be  for  his  benefit.     If  the  contract  be 
inequitable  in  its  provisions,  it  cannot  be  enforced  against 
him  (e).    But  it  must  be  looked  at  as  a  whole,  and  it  will 


the  order  of  the  Court  for  the  infant's  benefit  ?  See  Stone  v. 
Carttortghi,  6  T.  R  411  ;  Ewer  v.  Jones,  9  Q.  B.  623. 

(2)  The  Employers*  Liability  Act,  1880,  does  not  increase 
his  liability.    See  post,  p.  232,  note  (c), 

(a)  In  Burnard  v.  Haggis  (14  C.  B.,  N.  8.  45 ;  32  L.  J., 
C.  P.  189)  where  the  action  was  for  injury  to  a  horse,  the 
injury  was  not  caused  by  the  act  of  the  infant  himself  but  by 
his  companion,  and  yet  the  former  was  held  liable. 

(A)  Sharrod  v.  L,  ^  N.  W.  R.  Co,,  4  Exch.  580 ;  20  L.  J., 
Ex.  1 85.     See  also  Bacon's  Max.  Beg.  YII. 

(c)  See  per  Cresswell,  J.,  in  3PLanghlm  v.  Pry  or,  4  M.  & 
O.  48,  61  ;  11  L.  J.,  C.  P.  169. 


id)  McLaughlin  v.  Pry  or,  supra. 


e)  Reg.  v.  Lord,  12  Q.  B.  757 ;  17  L.  J.,  M.  C.  181 ;  Meakin 
r.  Morris.  12  Q.  B.  D.  852  ;  53  L.  J.,  M.  C.  72. 
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Cliap.  n.  not  be  invalidated  by  the  fact  that  it  may  operate  to  the 
infant's  detriment  in  some  particulars,  if  as  a  whole  it  be 
for  his  benefit.  Whether  particular  provisions  are  in- 
equitable depends  on  considerations  outside  the  contract. 
If  such  pi^visions  are  at  the  time  common  to  labour  con- 
tracts, or  are  in  the  condition  of  trade  such  as  the  master 
is  reasonably  justified  in  imposing  as  a  proper  measure  of 
protection  to  himself,  and  if  the  wages  are  a  fair  compen- 
sation for  the  services  of  the  infant,  the  contract  is  binding 
upon  him,  inasmuch  as  it  is  beneficial  to  him  by  securing 
to  him  permanent  employment  and  the  means  of  main- 
taining himself.  If,  on  the  other  hand,  advantage  is 
taken  of  him  to  exact  conditions  which  are  unusual  and 
xmreasonable,  or  to  secure  his  services  for  wages  which 
are  unreasonably  low  and  inadequate,  the  infant  is  not 
bound  (/). 
Infant  oapot  Moreover,  there  is  a  settled  rule  of  law  by  which  an 
self  to  *  infant  is  incapable  of  contracting  himself  out  of  his 
P®***%-  acquired  rights,  or  of  subjecting  himself  to  a  penalty. 

So  that  a  stipulation  by  which  the  infant  is  liable  upon 
dismissal  for  misconduct  to  forfeit  all  his  wages  which 
may  then  be  due  and  unpaid,  or  a  penalty  clause  under 
which  he  may  be  called  upon  to  pay  a  fine— even  of  five 


(/)  These  tests  were  suggested  in  Leslie  v.  Fttzpatrick  (3 
Q.  B.  D.  229 ;  47  L.  J.,  M.  C.  22)  in  the  considered  judgment 
of  Mellor  and  Lush,  JJ.,  to  which  Lord  Coleridge,  C.  J., 
does  not  seem  disposed  to  assent ;  see  Aleakin  v.  Morris,  12 
a  B.  D.  352 ;  53  L.  J.,  M.  C.  72.  See  also  Rex  v.  ChilieS" 
ford,  4  B.  &  C.  94;  Wood  v.  Fenwick,  10  M.  &  W.  195, 
204;  Cooper  v.  SimmonSy  31  L.  J.,  M.  C.  138.  The  Infants' 
Belief  Act,  1874,  has  largely  affected  the  position  and  liability 
of  infants,  but  its  provisions  are  not  material  for  the  present 
purpose,  as  sect.  1  would  seem  to  have  made  void  only  the 
contracts  therein  specified.  There  is,  however,  a  dictum  by 
James,  L.  J.,  in  Ex  parte  Kibble  (L.  E.,  10  Ch.  373,  877), 
which  seems  to  give  a  wider  scope  to  the  section.  Sect.  2  has 
been  held  to  prevent  the  ratification  of  any  contract  made 
during  infancy ;  Coxhead  v.  Mullis,  3  0.  P.  I).  439 ;  47  L.  J., 
C.  P.  761  ;  Ditcham  v.  Worrall,  5  C.  P.  D.  410 ;  49  L.  J.,  0.  P. 
688. 
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shillings — ^will  each  in  itself  be  sufficient  to  invalidate  the      Chap.  ll. 
contract  (g).    Apart  from  this  rule,  the  question  is  neces-  — ^— 
sarily  to  be  decided  upon  the  particular  contract,  and  the 
difficulty  of  laying  down  any, precise  rule  is  shown  by  the 
decisions  in  two  recent  cases  under  the  Employers  and 
Workmen  Act,  1876  (A),  the  actual  decisions  in  which  do 
not  seem  to  be  irreconcileable,  though  the  line  of  demarca- 
tion is  a  somewhat  fine  one.     In  the  first  of  these  (»)  the  ^^^^  ▼•  -R'^- 
infant  agreed  to  serve  a  firm  of  shipbuilders  for  five  years,  ^*  ^  ' 
and  the  contract  contained  a  proviso  that  should  the  masters 
find  it  necessary  to  reduce  their  operations  in  consequence     * 
of  strikes  or  causes  over  which  they  had  no  control,  they 
might  terminate  the  whole  agreement  by  a  fortnight's 
notice  and  discharge  the  infant  from  their  service.     Here 
the  Court,  Mellor  and  Lush,  JJ.,  held  in  a  considered 
judgment  that  the  above  unilateral  provision  did  not 
necessarily  make  the  agreement  unfair,  and  the  case  was 
accordingly  remitted  to  the  justices  with  that  expression 
of  opinion.    In  the  other  case  (A;),  an  apprenticeship  deed  Meakm  t. 
provided  that  the  master  should  not  be  called  upon  to  pay  '*^*''''^- 
any  wages  to  the  apprentice  so  long  as  his  business  should 
be  interrupted  in  consequence  of  any  turn-out,  and  that 
the  apprentice  might  during  such  interruption  employ 
himself  with  any  other  person  for  his  own  benefit.    Lord 
Coleridge,  C.  J.,  and  Williams,  J.,  held  that  as  the  period 
of  a  turn-out  would  be  wholly  uncertain,  and  the  appren- 
tice was  at  its  conclusion  to  be  called  back  to  the  service, 
irrespective  of  any  arrangements  he  might  have  been  com- 
pelled to  make  meanwhile,  and  as  the  provision  in  question 
was  contradictory  to  the  master's  absolute  covenant  to  find 
work  and  pay  wages,  the  deed  was  void  as  against  the 
infant. 

(g)  Reg,  V.  Lordf  17  L.  J.,  M.  C.  181 ;  Leslie  v.  Ftizpatrickj 
infra  ;  Meakin  v.  Morris,  infra, 
(h)  38  &  39  Vict.  c.  90. 

(f)  Leslie  V.  Fitzpairick,  3  Q.  B.  D.  229;  47  L.  J.,  M.  C.  22. 
\k)  Meakin  v.  Morris,  12  Q.  B.  D.  352  ;  63  L.  J.,  M.  0.  72. 
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Ohap.  n. 

Apprentice 
cannot  be 
sued  npon  his 
ooTeaants. 


Statutory 
restrictions. 


LnnaUos. 


It  may  be  obeerved  that  at  oommon  law  an  appientioe 
himself  cannot  be  sued  upon  the  oovenants  of  the  appren- 
tioeship  deed  (/),  although  under  the  Employen  and 
Workmen  Act,  1875,  a  Court  of  summary  jurisdiotion  has 
the  same  powers  in  relation  to  disputes  between  an  em- 
ployer and  his  apprentice  as  if  the  apprentice  were  an 
adult  workman;  in  this  way,  therefore,  the  infant  may 
be  compelled  to  perform  the  ooyenants  (m). 

It  should  be  mentioned  here  also  that  the  Legislature 
has  placed  great  restrictions  upon  the  employment  of 
children  and  young  persons  in  mines  and  factories  and 
workshops  (n). 

The  position  and  liabilities  of  a  lunatic  appear  to  be 
much  the  same  as  those  of  an  infant,  with  the  exception 
that  he  is  bound  by  his  executed  contracts,  if  his  unsound- 
ness of  mind  be  not  known  to  the  party  contracting  with 
him  and  no  advantage  be  taken  of  him  (o).  If  a  servant 
become  non  compos  mentisy  and  inflict  an  injury  upon  a 
third  party,  it  would  seem  that  the  master's  liability  will 
depend  upon  the  same  principles  as  if  the  servant  ware 
sane,  and  that  he  would  not,  generally  speaking,  be  liable 
if  the  act  were  outside  the  scope  of  the  lunatic's  employ- 
ment; the  only  remedy  being  against  the  lunatic  him- 
self (/?).  But  if  a  person  knowingly  or  carelessly  employs 
a  man  who  is  a  lunatic,  it  is  apprehended  that  the  master 
would  be  liable  for  all  torts  which  the  lunatic  is  thereby 


(/)  Bac.  Abr.  tit.  Infancy  (A.),  p.  340 ;  Com.  Dig.  tit. 
Enfant  (0.  2) ;  Vin.  Abr.  tit.  Enfant  (C),  27 ;  Buffen  & 
Leake,  Free.  PI.  3rd  ed.  p.  70,  note. 

(w)  38  &  39  Yict.  c.  90,  ss.  5—7. 

(n)  35  &  36  Vict.  c.  76,  8S.  4—15 ;  c.  77,  ss.  4—8 ;  41  Vict, 
c.  16;  46  &  47  Vict.  e.  53,  8S.  13,  14,  17.  And  see/io*/, 
Chap.  VII.,  pp.  165  et  seq, 

(o)  Molton  v.  Camrotix,  18  L.  J.,  Ex.  356.  The  question 
whether  a  lunatic  is  legaUy  liable  for  necessaries  supplied  by 
a  person  who  knew  of  the  unsoundness  of  mind  has  never 
yet  been  decided.     Sep  In  re  Weaver ^  21  Ch.  D.  615,  619. 

(/?)  See  Weaver  Y,  Warily  Hob.  134;  Bacon's  Max.  Eeg.VH. 
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enabled  to  oommit,  on  the  same  principle  on  which  a  man     Chap.  ll. 
is  responsible  for  damage  caosed  hy  a  dangerous  thing  ^ 

ivhich  he  has  put  in  motion  {q). 

The  servants  of  a  firm  of  partners  are  the  servants  of  Partners. 
each  partner  and  of  all  the  partners ;  and  each  individual 
member  of  a  partnership  will  therefore  be  liable  for  the 
acts  of  the  servants  of  the  firm  in  like  manner  as  if  they 
were  those  of  his  own  servants  (r).  The  partners  will, 
moreover,  be  responsible  for  an  injury  caused  by  a  ser- 
vant of  the  firm  acting  in  pursuance  of  orders  given  by 
one  partner  (s) ;  even  though  as  a  fact  such  partner  may 
have  been  forbidden  by  the  actual  terms  of  the  partner- 
ship agreement  to  give  such  orders,  if  only  they  are  shown 
to  be  within  the  scope  of  the  authority  usually  given  to  a 
partner  in  firms  in  the  same  class  of  business  (/).  It  is  All  liable  for 
also  well  established  that  all  the  partners  will  be  liable  of  one!  ^ 
for  the  misconduct  or  negligence  of  any  one  of  their  num- 
ber acting  within  the  scope  of  the  partnership  dealings,  a 
liability  which  exists  not  only  in  favour  of  the  public  but 
also  of  the  partnership  servants  (u) ;  but  this  does  not 
extend  to  a  wilful  tort  by  one  of  the  partners  {x) .  Although 
damages  occasioned  by  the  personal  misconduct  or  culpable 
negligence  of  one  partner  in  a  partnership  act  are  to  be 
paid  like  any  other  partnership  debt,  yet  as  between  the 

(y)  See  Wanntall  v.  Pooley,  6  01.  &  F.  910,  n. ;  Leame  v. 
Bray,  3  East,  593,  595. 

(r)  In  English  law  a  partnership  is  not  an  artificial  person, 
and,  apart  from  the  individual  members  composiDg  it,  has  no 
distinct  legal  existence,  although  the  partners  may  sue  and 
be  sued  in  the  name  of  the  firm.  See  per  James,  L.  J.,  in 
Ex  parte  Blain,  12  Oh.  D.  522,  533.  Secus,  in  Scotland,  see 
Bullock  V.  Caird,  L.  E.,  10  Q.  B.  276 ;  44  L.  J.,  Q,  B.  124. 

(»)    Waland  v.  Elkins,  1  Stark.  272. 

(0  Hawken  v.  Bourne,  8  M.  &  W.  703,  710.  And  see 
Petrie  v.  Lamont^  Oar.  &  M.  96. 

(m)  Moreton  v.  Hardern,  4  B.  &  0.  223 ;  Aahworth  v.  Sianwix, 
30  L.  J.,  Q.  B.  183 ;  Mellors  v.  Shaw,  ib.  833.  As  to  liability 
to  a  partnership  servant,  see  post,  Ohap.  VlH.,  pp.  188,  201. 

(j-)  See  Arhuckle  v.  Taylor,  3  Pow,  160,  178. 
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Okap.  n. 

Infant 
partner. 


CorpovationB. 


Liability  of 
oocporation. 


Duty  of  oom- 
paoy  to  have 
agents  on 
spot. 


partners  themselyes  that  partner  alone  most  bear  the  oon* 
sequences  (p). 

With  reference  to  an  infant  partner,  it  will  be  seen  from 
what  has  been  stated  above  as  to  infants,  that,  generally 
speaking,  he  cannot  be  made  personally  liable  for  the  act 
of  another  (2),  whether  a  partner  or  a  partnership  ser- 
vant. 

There  remains  the  consideration  of  corporations,  and 
their  capacity  and  liabilities  as  masters.  As  a  corpo- 
ration is  an  artificial  person,  it  is  from  its  nature  inca- 
pable of  doing  any  act  itself,  and  can  only  transact  its 
affairs  and  carry  on  its  business  by  the  hands  of  agents  or 
servants.  It  is  necessary,  therefore,  that  a  corporation 
should  engage  servants,  and  for  such  of  their  wrongful 
acts  as  are  done  in  the  execution  of  the  powers  vested  in 
the  corporation,  it  will  have  to  answer  (a).  Grenerally 
speaking,  then,  the  liability  of  a  corporation  for  the  acts 
of  its  servants  is  the  same  as  that  of  an  individual  master, 
whether  the  corporation  be  a  company  trading  for  profit, 
or  a  body  entrusted  with  the  discharge  of  public  or  muni- 
cipal duties  and  receiving  no  profit  {b).  Thus  it  is  the 
duty  of  a  company  canying  on  a  business  to  have  upon 
the  spot  some  one  with  authority  to  deal,  on  behalf  of  the 
company,  with  all  exigencies  that  may  be  naturally  ex- 
pected to  arise  in  the  ordinary  course  of  any  of  the  busi- 
ness of  the  company;  and  if  that  person  intending  to 
exerdse  his  authority  properly  makes  a  mistake  and  does 
that  which  he  is  not  justified  in  doing,  the  company  are 


(y)  Thomas y.Aiherton,  10  Ch.  D.  185, 199;  48 L.  J.,Ch.  370. 

(a)  Ante,  p.  50. 

(a)  Green  v.  Lond.  Gen.  Om,  Co  ,  29  L.  J.,  0.  P.  13;  Goff 
V.  G.  N.  R.  Co,,  30  L.  J.,  Q.  B.  148;  Moore  v.  MeL  R,  Co., 
L.  E.,  8  Q.  B.  36 ;  42  L.  J.,  Q.  B.  23. 

{b)  S.CC,  Scott  V.  Mayor  of  Manchester,  1  H.  &  N.  59 ;  2 
ib.  204;  Mersey  Docks  Trustees  v.  Gibbs,  L.  E.,  I  H.  L.  93;  35 
L.  J.,  Ex.  225 ;  Foreman  v.  Mayor  of  Canterbury,  L.  E.,  6 
Q.  B.  214;  40  L.  J.,  Q.  B,  138. 
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responsible  because  he  is  their  agent  (c).    The  fact  that .    Cliap.  ll. 
there  is  a  person  who  is  acting  as  if  he  had  such  authority 
is  primd  facie  evidence  which  the  jury  may  take  into 
consideration  in  determining  the  question.     For  in  these  Authority 
circumstances  to  render  the  corporation  liable  for  their  under^aeal. 
servant's  act,  it  is  not  necessary  that  his  authority  should 
be  under  seal  {d).    It  is,  however,  open  to  the  corporation 
to  show  that  the  servant  was  acting  outside  his  authority 
on  the  occasion  in  question,  and  if  they  can  prove  that  the 
wrongful  act  did  not  take  place  in  the  course  of  the  per- 
formance of  the  proper  duties  in  which  the  servant  was 
engaged  they  will  not  be  liable  {e).    Moreover,  a  corpora-  Corporatioii 
Uon  will  not  be  answerable  for  the  negligence  or  miscon-  ^ts  which  are 
duct  of  its  servants  in  such  acts  as  the  corporation  itself  «'''"« «^'*"' 
was  not  authorized  to  perform  (/).    A  good  illustration  of 
the  foregoing  principles  is  afforded  by  the  ca.se  of  Poulion 
V.  i.  8f  S.  W,  R.  Co.  (/),  which  was  an  action  for  assault 
and  false  imprisonment.     There  a  station-master  of  the 
defendants  arrested  and  detained  the  plaintiff  upon  a 
charge  of  non-payment  for  the  carriage  of  a  horse  upon 
their  line.     By  virtue  of  the  Bailways  Clauses  Consolida- 
tion Act  the  defendants'  servants  had  power  to  apprehend 
and  detain  persons  travelling  without  having  paid  their 
fare  and  with  intent  to  avoid  payment.     The  Court  of 
Queen's  Bench  entered  a  verdict  for  the  defendants,  on  the 
ground  that  the  offence  charged  was  not  one  in  respect  of 
which  there  was  any  power  in  the  company  to  give  the 


(c)  Goff  V.  O,  N,  R.  Co,f  supra ;  Moore  v.  Met.  R.  Co.y 
supra. 

{d)  Goffy.  G.  N.  R.  Co.,  supra  ;  and  see  Langan  v.  G.  W.  R. 
Co.,  30  L.  T.  173,  where  the  Court  of  Exchequer  Chamber  held 
that  the  defendants'  inspector,  who  was  their  hic^hest  officer  at 
the  Bcene  of  an  accident,  had  authority  to  bind  the  company 
by  a  contract  made  with  an  innkeeper  to  take  in  persons  who 
were  seriously  injured. 

(c)  See  post,  Chap.  IV.,  s.  1. 

(/)  Pouiton  V.  L.  ^  S.  W.  R.  Co,,  L.  E.,  2  a  B.  634;  36 
L.J.,  Q.  B.  294. 
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ClUip.  II. 


Nor  can  it 
ratify  them. 


Liability  of 

individual 

mombers. 


Husband's 
right  of  ac- 
tion for  injury 
to  wife. 


plaintiff  into  oustodj.  And  Blackburn,  J.,  said  {g)^  **  If 
the  charge  had  been  that  the  plaintiff  had  travelled  with- 
out paying  his  own  fare,  it  would  have  been  one  which,  if 
true,  would  have  justified  the  station-master  in  giving  the 
plaintiff  into  custody,  and  his  act  might  have  made  the 
company  liable,  for  he  would  not  then  have  departed  from 
the  statutory  authority  conferred." 

If  the  servant's  wrongful  act  is  outside  the  statutory 
powers  of  the  corporation,  no  apparent  ratification  of  the 
act  will  be  of  any  avail  to  bind  the  corporation  (A). 

It  is  impossible  to  say  here  what  acts  are,  and  what  are 
not,  within  the  powers  of  any  particular  corporation,  and  a 
decision  in  each  case  can  only  be  arrived  at  by  examining 
into  the  purposes  for  which  the  corporation  was  created, 
and  the  Acts  of  Parliament  or  charters  which  constitute 
the  source  whence  its  powers  are  derived  (»').  Although, 
however,  the  corporation  itself  may  not  be  liable,  yet  it 
does  not  follow  that  the  injured  person  will  be  altogether 
unable  to  obtain  compensation,  as  any  individual  members 
of  the  corporation  who  authorized  the  servant's  act  may  be 
made  liable  (A-). 

This  chapter  will  be  usefully  concluded  with  a  refer- 
ence to  certain  special  rights  of  action  existing  at  common 
law  (/)  for  the  consequential  damage  arising  from  personal 
injuries  to  married  persons,  and  also  to  servants  generally 


(y)  S.C.,  SM  reported  36  L.  J.,  Q.  B.  at  p.  296. 

(h)  On  the  analogy  of  Ashhuryy  8cc.  Co,  v.  Riche,  L.  R.,  7 
H.  L.  653;  44  L.  J.,  Ex.  185.  Upon  the  subject  of  ratification, 
see  also  pp.  89,  92,  post.  Chap.  IV. 

(t)  Where  a  statutory  body  is  authorized  to  delegate  any  of 
its  powers  to  a  committee,  the  committee  cannot  sub- delegate 
the  delegated  duties  to  one  of  their  number ;  Cook  v.  Ward^ 
2  0.  P.  B.  255 ;  46  L.  J.,  Ch.  554. 

{k)  Mill  V.  Hawker,  L.  B.,  9  Ex.  309;  10  ih.  92;  44  L.  J., 
Ex.  49 ;  Edwards  v.  Midland  R,  Co.,  6  Q.  B.  D.  287,  288 ;  50 
L.  J.,  Q.  B.  281. 

(/)  As  to  the  statutory  right  under  Lord  Campbell's  Act, 
see  post,  Chap.  XIII. 
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and  infants  {m).    A  husband  in  saoh  oases  has  a  right  of     Chap.  II. 
action — per  quod  consortium  amisit — for  the  loss  of  the 
wife's  society  and  services  during  the  time  she  is  disabled, 
and  the  right  is  constantly  utilized,  usually  in  conjunction 
with  the  wife's  own  right  of  action.     But  it  was  ruled  in 
a  case  (n)  where  the  wife  was  kiUed,  that  the  husband's 
claim  must  be  limited   to  loss  during  the  period  from 
the  injury  to  the  death,  and  that  no  damages  were  recover- 
able for  the  death  itself.    There  is  very  high  authority  for  Wife's  right 
suggesting  that  the  wife  can  in  like  manner  sue  for  the  ^,w°to  hus- 
loss  of  the  husband's  consortium  (o),  and  since  the  recent  bond, 
legislation  enabling  a  married  woman  to  sue  alone,  one  of 
the  arguments  (p)  against  such  a  right  of  action  has  been 
removed. 

A  similar  right  of  action  has  long  (q)  existed  in  favour  Haaier^s  right 
of  a  master  in  respect  of  his  servant's  services ;  and  where  ^jury^S  m- 
the  servant  has  been  disabled  by  the  wrongful  act  of  a  v^^* 
stranger,  or  one  for  which  the  stranger  is  responsible  (r) 
in  tort  («),  then  the  master  may  sue  the  stranger— j!>f?r  qtiod 


(m)  None  bat  the  person  actually  injured  can  sue  for  and 
recover  damages  in  respect  of  the  bodily  pain  and  loss  of 
comfort.  Thus,  a  parent  cannot  sue  for  damages  for  the  loss 
of  health  suffered  by  an  infant  child ;  Gladwell  v.  Sleggall,  5 
Bing.  N.  C.  733,  736,  per  Tindal,  C.  J. ;  and  see  post,  pp.  60,  61, 
and  Chap.  XIIL,  p.  420. 

(n)  Baker  v.  Bolton,  1  Camp.  493;  as  to  this  case,  see  Osbom 
V.  Gillett,  L.  B.,  8  Ex.  88;  42  L.  J.,  Ex.  53;  and  post,  p.  381. 

(o)  See  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  589,  per  Lords 
Campbell  and  Brougham,  and  per  Lord  Cranworth. 

(/>)  See  per  Lord  Wensleydale  in  Lynch  v.  Knight,  9  H.  L. 
Cas.  at  p.  599. 

{q)  See  Lumley  v.  Gye,  22  L.  J.,  0.  P.  463 ;  2  E.  &  B.  216. 

(r)  Martinez  v.  Gerber,  3  M.  &  G.  88,  where  it  was  held 
that  the  master's  right  existed  whether  the  servant's  own 
remedy  lay  in  trespass  or  in  case.  In  Hodsoll  v.  IStalhhrass, 
1 1  A.  &  E.  301,  the  injury  was  caused  by  the  bite  of  a  savage 
dog. 

(»)  In  Alton  V.  Mid.  R.  Co.,  34  L.  J.,  C.  P.  292,  the  servant 
was  injured  whilst  he  was  a  passenger  on  the  defendants' 
railway,  and  it  was  held  that,  as  the  defendants'  duty  arose 
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Ohap.  IL  %ervitium  ammt{t) — for  the  damages  to  himself  conse- 
quential upon  the  servant's  ceasing  to  perform  his  duties  {u). 
In  this,  as  in  the  former  case  of  husband  and  wife,  it  has 
been  held  that  the  killing  of  the  servant  confers  no  right 
of  action  upon  the  master,  except  in  respect  of  the  period 
between  the  accident  and  the  death,  and  if  the  servant  is 
killed  on  the  spot,  the  master  has  no  right  {z). 

In  the  case  of  a  child  or  other  member  of  the  family 
living  in  the  house  with  the  head  of  the  family,  it  will 
generally  be  reasonable  to  hold  that  the  relation  of  master 
and  servant,  determinable  at  the  will  of  either  party,  exists 
Parent's  between  them  {y).    And  it  is  upon  this  principle,  and  upon 

aSkm  for  in-  *^^  alouc,  that  the  parent  of  an  infant  who  has  been  in- 
jury to  child,    jured  may  maintain  an  action  on  his  own  account.    Actions 

of  seduction  are  anomalous  in  many  respects,  and  need  not 
be  now  discussed  ;  but  even  here,  while  the  foregoing  prin- 
ciple is  strained  to  the  uttermost,  it  is  always  necessary  for 
the  parent  to  show  the  loss  to  him  or  her  of  some  sort  of 
services  (z).  In  cases  where  the  injury  to  the  infant  has 
been  caused  by  negligence  {a)  of  the  defendant  or  his  ser- 
vants, the  service  must,  it  is  apprehended,  be  more  tan- 
gible, and  the  parent's  damages  must  be  confined  to  the 

out  of  the  contract  to  carry,  the  master,  who  was  no  party  to 
the  contract,  could  not  maintain  the  action. 

{t)  For  a  recent  instance,  see  Berringer  v.  G.  E.  H,  Co,, 
4  0.  P.  D.  163;  48  L.  J.,  C.  P.  400. 

(u)  The  jury  may  give  damages  for  the  loss  of  services 
after  action  down  to  the  time  when  the  disability  may  be 
expected  to  cease.     Hodsoll  v.  StallebrasSf  11  A.  &  E.  301. 

(x)  Osborn  v.  Oillett,  L.  E.,  8  Ex.  88 ;  42  L.  J.,  Ex.  53 ; 
but  see  posit  p.  383. 

(y)  Thompson  v.  JRoss,  29  L.  J.,  Ex.  1,  2,  per  Bramwell,  B. 

(a)  See  GrinneUy.  Wells,  14  L.  J.,  C.  P.  19. 

(a)  If  any  argument  could  be  derived  from  the  law  relating 
to  seduction  for  use  in  these  cases,  it  would  be  that  the  mere 
contributory  negligence  of  the  infant  would  be  no  defence  to 
the  parent's  action  for  loss  of  services.  But,  of  course,  this 
would  not  apply  where  the  accident  was  reaUy  caused  by  the 
infant's  negugence  and  not  the  defendant's.  See  as  to  this 
and  contributory  negligence  of  infatnts,  post,  pp.  441  et  seq* 
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actual  loss  sustained ;  so  that,  where  the  infant  was  in-  Chap.  li. 
capable  of  performing  services  to  which  any  value  can  be 
attached,  there  can  be  no  action  by  his  parent  for  the  loss 
of  his  services  (6).  Nor  has  the  parent  any  other  right  of 
action  except  for  the  expenses  which  he  has  necessarily  in- 
curred {e).  If  the  infant  himself  sues,  he  cannot  claim  for 
money  paid  by  his  parents  for  his  care  (e/),  so  that  it  will 
be  advisable  that  the  parent  should  sue  not  only  as  the  in- 
fant's next  friend,  but  jointly  with  him  to  recover  these 
expenses,  as  well  as  damages  for  loss  of  services,  if  any ; 
and  this  is  the  usual  practice. 

The  special  rights  of  action  which  have  just  been  dis- 
cussed seem  to  be  unaffected  by  the  Employers'  Liability 
Act,  as  the  terms  in  which  that  statute  is  couched  (e)  do 
not  extend  the  special  remedy  given  by  it  to  persons  other 
than  the  workman  who  is  actually  injured  and  those  who 
become  entitled  by  his  death. 


(b)  Hall  V.  Hollander,  4  B.  &  C.  660.  The  question  whe- 
ther the  infant  is  capable  of  performing  such  services  is  for 
the  jury,  S.  C.  In  this  case  the  infant  was  two  years  and 
a  half  old,  and  his  counsel  not  desiring  the  question  to  be  left 
to  the  jury,  there  was  a  nonsuit  which  the  Court  upheld. 

(c)  S.  C;  Gladwell  v.  Steggall,  5  Bing.  N.  C.  733,  736,  per 
Tindal,  C.  J.  Such  expenses  are  constantly  allowed  in  actions 
of  seduction.  In  Hall  v.  Hollander,  supra,  the  infant  was 
first  taken  to  a  hospital,  where  he  might  have  stayed  without 
any  expense  to  his  father,  and  it  was  held  that  the  expenses 
of  providing  for  the  infant  at  home  could  not  be  recovered ; 
sed  quaere. 

(d)  Collins  V.  Le/ever,  I  F.  &  F.  436. 

(e)  43  &  44  Vict.  c.  42,  s.  1,  see  post,  p.  234.  The  section 
will  be  found  set  out  in  Appendix  (C),  post. 
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CHAPTER  in. 

CHARACTERISTICS  OP  SERVICE. 

It  having  been  now  seen  who  maj  enter  into  the  relation- 
ship of  master  and  servant,  the  next  step  is  to  inquire  what 
will  oonstitute  that  relationship,  so  as  to  impose  upon  the 
master  a  general  responsibility  for  the  wrongful  acts  of  the 
servant ;  for  it  is  from  this  point  of  view  alone  that  the 
present  chapter  deals  with  the  matter  (a). 

There  will,  of  course,  be  no  difficultj  where  there  is  a 
written  contract  on  the  one  side  to  hire,  and  on  the  other 
to  give  exclusive  services.  But  in  the  large  majority  of 
cases  there  is  no  such  written  contract  to  refer  to,  and  it  is 
therefore  necessary  to  discover  what  are  the  tests  to  be 
applied  in  each  instance,  and  in  what  manner  the  existence 
of  the  relationship  may  be  determined  in  any  particular 
transaction. 
Chancier-  The  characteristics  of  the  position  of  a  master  are  the 

master.  followmg  :— 

(i.)  The  engaging  of  the  servant ; 
(ii.)  The  payment  of  wages ; 
(iii.)  The  power  of  dismissal ; 
(iv.)  The  control  of  the  servant's  actions  (i). 


(a)  As  to  responsibility  for  acts  which  are  specifically 
authorised,  see  Chap.  IV.,  post,  p.  84. 

{b)  **  It  seems  to  me  that  the  deceased  was  in  no  sense  the 
servant  of  the  North  Eastern  Bailway  Company.  He  was  not 
engaged  by  them.  He  received  no  part  of  his  wages  from 
them ;  they  could  not  discharge  him ;  they  could  give  him  no 
orders."  Swainson  v.  N.  E.  K,  Co.,  47  L.  J.,  Ex.  at  p.  375, 
per  Bramwell,  L.  J.,  a  better  report  than  that  in  the  L.  B., 
8  Ex.  D.  341,  348;  see  also  The  Halley,  L.  B.,  2  P.  C.  193, 
202 ;  37  L.  J.,  Adm.  33,  36. 
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Where  all  these  elements  ooincide  in  one  person  alone,  Oliap.  m. 
that  person  is  without  doubt  the  master  of  the  person 
engaged.  ''  It  is  quite  clear  from  a  series  of  cases,"  said 
Hill,  J.,  in  one  case(c),  "beginning  with  Lauglier  v. 
Pointer  (rf),  followed  by  Fmtwi  v.  Dublin  Steam  Packet 
Co.  (e)  and  Quarman  v.  Burnett  (/),  that  the  p^sons  were 
the  servants  of  the  defendants,  and  that  the  defendants 
were  responsible  for  their  negligence ;  they  were  selected 
and  hired  by  the  defendants,  and  remained  under  their 
control,  and  the  defendants  had  power  at  any  time  to 
change  the  persons  navigating  the  vessel." 

But  where  these  four  elements  do  not  coincide  in  one 
person,  there  is  often  considerable  difficulty ;  which  again 
may  be  further  increased,  as,  for  instance,  when  more 
than  one  person  has  the  power  of  dismissal.  To  consider 
these  elements  seriatim. 

In  simple  cases  that  person  who  actually  engages  the  (i.)  Engage- 
servants  will  be  found  to  be  the  master.    But  it  frequently  "^®°  * 
happens  that  the  power  of  engaging  the  servants  is  vested 
in  several  persons,  and  in  such  cases  it  will  always  be 
found  that  all  but  one  of  these  persons  engage  the  ser- 
vants, not  on  their  own  behalf,  but  as  agents  for  that  one, 
who  is  then  as  much  the  master  of  the  servants  as  if  he 
had  engaged  them  himself.     Thus,  A.,  a  builder,  employs  By  agent  for 
B.  as  foreman,  or  superintendent,  and  entrusts  him  with  ™*®*®'- 
the  duty  of  selecting  and  engaging  scaffold  men,  though 
of  course  A.  may,  if  he  pleases,  himself  also  engage  men 
in  this  capacity ;  and  here  C,  a  scaffold  man  engaged  by 
B.,  is  as  much  the  servant  of  A.  as  if  A.  had  himself 


(c)  Dafyell  V.  Tyrery  28  L.  J.,  Q.  B.  52,  55 ;  E.  B.  &  E. 
899,  906.  The  plaintiff  wa,s  a  passenger  under  a  contract 
with  H.,  who  had  hired  the  vessel  with  a  crew  from  the  de- 
fendants for  the  day. 

(rf)  5  B.  &  C.  547 ;  see /jo*/,  p,  93. 

(e)  8  A.  &  E.  835 ;  see  post,  p.  94. 

(/)  6  M.  &  W.  499 ;  9  L.  J.,  Ex.  308. 
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Chap.  III.  direotly  engaged  him  {g).  So,  also,  in  the  case  of  a  farm 
owner  appointing  a  bailiff  who  hires  other  persons  under 
him ;  or  of  a  mine  owner  employing  a  steward  or  manager 
to  superintend  and  to  hire  under-workmen.  In  each  case 
the  under-workmen  become  the  immediate  servants  of  the 
owner,  who  is  answerable  for  their  default  {h).  It  appears, 
therefore,  that  although  the  selection  and  engagement  of 
a  servant  are  prima  facie  evidence  that  the  person  engaging 
him  is  his  master,  yet  taken  alone  they  cannot  always  be 
relied  upon. 
Agent  not  And  in  all  these  and  similar  cases  of  the  hiring  of 

^*^^®-  servants  through  the  medium  of  a  foreman  or  agent,  the 

law  is  clear  that  the  foreman  or  agent  does  not  become  the 
master  of  the  servants  so  as  to  incur  any  general  responsi* 
bility  for  their  acts  (i).  A  rule  to  which  there  is  one  well- 
known  exception — namely,  that  of  the  captain  of  a  mer- 
chant ship,  who  is  looked  upon  as  the  master  of  the  crew 
for  this  purpose  {k). 
CompulBory  The  relationship  of  master  and  servant  does  not,  how- 
P^  ^  ^'  ever,  exist  between  either  the  owner  or  master  of  a  ship 
and  a  pilot  compulsorily  employed,  because,  as  it  has  been 
said,  the  general  principle  upon  which  liability  for  the  acts 
of  a  servant  depends  wholly  fails  in  a  case  where  there  is 
no  voluntary  engagement  or  selection  of  the  agent  (/),  the 


(y)  Charles  v.  Taylor,  3  0.  P.  D.  492.  And  see  Quarman 
V.  Burnett,  6  M.  &  W.  499,  509,  cited  by  Blackburn,  J.,  in 
Mersey  Docks  Trustees  v.  Gihbs,  L.  R.,  1  H.  L.  at  p.  114. 

(A)  Laugher  v.  Pointer,  5  B.  &  C.  647,  554. 

(t)  Stone  V.  Cariwright,  6  T.  R.  411 ;  and  see  R.  v.  Hosea- 
son,  14  East,  605,  6U8,  and  post,  p.  74.  As  to  when  he  may 
be  liable,  see  post,  p.  114. 

(A)  See  post,  p.  75. 

(/)  The  Maria,  1  W.  Rob.  95,  106;  Gen,  Steam  Nav.  Co., 
V.  British,  Sfc.  Co,,  L.  R.,  4  Ex.  238,  246 ;  38  L.  J.,  Ex.  97 ; 
and  see  Redpath  v.  Allen,  L.  R.,  4  P.  C.  511,  519;  42  L.  J., 
Adm.  8.  Ajb  to  the  docikrine  of  identification  of  pilot  with 
ship,  seepostf  Chap.  XIY.,  p.  446. 
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owner  being  ordinarily  obKged  to  take  the  first  pilot  that  Chap.  m. 
offers  himself ;  and  section  388  of  the  Merchant  Shipping 
Act,  1854,  is  only  declaratory  of  the  common  law  in  this 
respect  (m).  Nor,  as  it  seems,  is  the  position  altered  by 
the  fact  that  the  pilot  in  question  has  been  permanently 
employed  to  navigate  the  same  ship  for  many  years  (;»),  or 
has  been  selected  out  of  the  list  of  qualified  pilots  (o). 
And,  in  truth,  the  rule  of  non-liability  for  the  acts  of  a 
pilot  compulsorily  employed  seems  rather  to  depend  upon 
another  principle,  to  be  presently  discussed  (p). 

But  it  is  not  to  be  assumed  that,  because  the  power  of  Limited  selec- 
selection  is  confined  to  a  limited  number  of  persons,  the  p^©^  ^°* 
persons  selected  are  thereby  necessarily  prevented  from  relationflhip. 
becoming  the  servants  of  him  who  selects  and  engages 
them.     Various  statutes  require  that  none  but  those  who 
possess  certain  specified  qualifications  shall  be  employed  to 
serve  in  certain  capacities — as,  for  instance,  as  managers  of 
coal  mines  (q),  or  masters  of  ships  (r) — and  it  cannot  be 
contended  that  the  manager  of  the  mine,  or  the  master  of 
the  ship,  is  the  less  the  servant  of  the  owner  by  reason  of 
possessing  a  certificate  of  competency.    So  in  Martin  v. 

(m)  The  Annapolis^  30  L.  J.,  P.  M.  &  A.  201.  By  the  Suez 
Canal  regulations  the  employment  of  a  pilot  is  compulsory, 
but  his  position  is  merely  that  of  the  captain's  **  live  chart," 
and  his  employment  does  not  relieve  the  owner  from  liability. 
The  Guy  Mannering,  7  P.  D.  132 ;  51  L.  J.,  P.  D.  &  A.  57. 

(n)  The  Baiavter,  2  W.  Rob.  407. 

(o)  See  Redpath  v.  Allen,  L.  R.,  4  P.  0.  511 ;  42  L.  J.,  Adm. 
8.  '*  If  the  driver  be  the  servant  of  a  jobmaster,  we  do  not 
think  he  ceases  to  be  so  by  reason  of  the  owner  of  the  car- 
riage preferring  to  be  driven  by  that  particular  servant,  where 
there  is  a  choice  amongst  more,  any  more  than  a  hack  post- 
boy ceases  to  be  the  servant  of  an  innkeeper  where  a  traveller 
has  a  particular  preference  of  one  over  the  rest  on  account  of 
his  sobriety  and  carefidness."  Quarman  v.  Burnet  If  6  M.  & 
W.  499,  508.     Ab  to  this  case  see  post,  Chap.  IV.,  p.  94. 

(/>)  See  post,  p.  78. 

Iq)  See  post,  p.  175 ;  and  Howells  v.  Landore,  Sfc,  Co,,  L.  R., 
10  0.  B.  62 ;  44  L.  J.,  Q.  B.  25. 

(r)  See  post,  p.  176. 

K.  F 
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Chftp.  III.  Tempet'ley  (s),  the  owner  of  a  barge  was  held  to  be  liable 
for  the  acts  of  the  persons  employed  in  navigating  it  on 
the  Thames,  though  he  was  bound  under  a  penalty  to 
employ  only  freemen  or  apprentices  of  the  Watermen's 
Company  (^),  because,  as  was  pointed  out  by  Coleridge,  J., 
the  men  were  selected  and  paid  by  the  def endant,  were 
doing  his  work,  and  were  under  his  control. 

(U.)  Pajmeiit  ^^e  fact  that  the  servant  looks  to  a  certain  person  for 
payment  of  his  wages  will  also  afford  primd  facie  evidence 
that  that  person  is  his  master  {u) ;  but  here,  again,  the  fact 
is  not  conclusive.  Thus,  where  A.  agreed  to  serve  B.  & 
Co.  for  twelve  months,  and  by  a  contemporaneous  agree- 
ment D.  agreed  to  serve  B.  &  Co.  for  the  same  period,  to 
be  paid  by  piece-work,  and  to  pay  A.'s  wages  out  of  what 
he  earned ;  it  was  held  that  A.  was  the  servant  of  B.  & 
Co.  {cc).  The  relationship  may  exist,  therefore,  although 
the  servant's  wages  are  paid,  not  by  the  master,  but  by 
another  person  in  the  master'a  service ;  and  it  will  be  seen 
presently  that  the  wages  may  be  paid  by  a  person  not  in 
the  master's  service  at  aU  (y). 

Semata  paid  And,  further,  it  is  possible  that  wages,  eo  nomine^  may 
y  gratuties.  ^^^  ^  received  at  all  by  a  person,  although  he  is  in  the 
position  of  servant,  as  in  the  case  of  inns  and  hotels. 
Where  there  is  a  great  deal  of  business,  servants  at  such 
places  frequently  receive  no  wages  from  the  owner  of  the 
inn  or  hotel,  and  trust  entirely  to  what  they  receive  from 
the  persons  who  resort  thither,  and  yet  they  are  not  the 
less  the  servants  of  the  innkeeper ;  they  are  not  servants 
upon  wages,  but  servants  upon  expectation  of  gratuities  (s). 


(s)  ^a  B.  298;  12  L.  J.,  Q^ B.  129. 

0  "        " 


t)  Under  the  Watermen's  Company's  Act  (7  &  8  Qeo.  4, 
c.  ixxY).    See  now  22  &  23  Yict.  c.  cxxxiii,  as  amended  by  the 
Thames  Conservancy  Act,  1864  (27  &  28  Yict.  o.  113). 
(w)  See  Charles  v.  Tat/lor,  3  C.  P.  D.  492. 


(x)  Willett  V.  BootCy  30  L.  J.,  M.  C.  6. 
\jf)  Rourhe  v.    White  Moss  CoUiet 
46  L.  J.,  C.  P.  283.     Bee  poet,  p.  73. 


)  BourJce  v.    White  Moss  CoUiery  Co.,  2  C.  P.  D.  205  ; 
.  J.,  C.  P.  283.     Bee  poet,  p.  73. 
(z)  Laugher  v.  Pointer,  5  B.  &  C.  547,  555. 
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Accordingly,  in  the  two  oases  which  have  been  constantly    Cliap.  m. 

referred  to  (a),  the  fact  that  the  defendants  paid  money  to 

the  driyers,  who  were  supplied  to  them  together  with  job 

horses  by  the  jobmaster  in  each  case,  was  held  not  to  put 

the  defendants  in  the  position  of  master  to  their  respective 

drivers.    And  so  in  a  later  case  (i),  where  a  man  who  took 

the  stables  of  an  inn  rent  free  to  make  what  he  could  out 

of  them,  but  acted  as  ostler  and  went  errands  when 

wanted,  getting  no  wages  but  an  occasional  meal  at  the 

inn,  had  been  held  by  the  County  Court  judge  to  be  the 

servant  of  the  innkeeper,  the  Court  of  Exchequer  afi^rmed 

the  ruling.    And  it  is  submitted  that  if  a  stranger,  at  the  Volunteer. 

request  of  the  employer,  serves  gratuitously  in  the  work, 

there  will  be  the  same  liability  for  his  acts  as  if  he  were 

one  of  the  regular  hired  servants  (c). 

It  should,  perhaps,  be  observed  here,  that  tcages  may  be  Pieceworkers, 
paid  by  the  piece  as  well  as  by  the  time  occupied  in  the 
work  ((/),  and  pieceworkers  whose  employment  satisfies  the 
test  of  control,  to  be  presently  mentioned  («),  are  the  ser- 
vants of  their  employers  (/). 

It  is  convenient  to  take  next  the  element  of  dismissal,  (iil.)  Dismia- 
perhaps  out  of  its  natural  order  as  terminating  the  service,  ^  power  o  . 
so  as  to  reserve  the  most  important — that  of  control — for 
the  last.    As  with  engagement,  so  with  regard  to  the 
power  of  dismissal,  primarily  the  person  with  whom  it 
rests  is  the  master  (jg).    But  to  this  general  rule  there  are 

(a)  Laugher  v.  Pointer,  5  B.  &  C.  647 ;  Quarman  v.  Burnett, 
6  M.  &  W.  499. 

(i)  Bather  v.  Dav,  32  L.  J.,  Ex.  171. 

(c)  See  Degg  v.  Mid,  R.  Co.,  26  L.  J.,  Ex.  171 ;  Potter  v. 
Faulkner,  31  L.  J,,  Q.  B.  30. 

{d)  See  Sharman  v.  Sanders,  22  L.  J.,  C.  P.  at  p.  89,  per 
Jervis,  C.  J. ;  Weaver  v.  Floyd,  21  L.  J.,  Q.  B.  at  p.  152,  per 
Patteson,  J. 

{e)  See  next  page. 

(/)  Charles  v.  Taylor,  3  C.  P.  D.  492 ;  Wiggett  v.  Fox,  25 
L.  J.,  Ex.  188,  192. 

{a)  See  Charles  v.  Taylor,  8  C.  P.  D.  492 ;  and  per  Abbott, 
C.  J.,  in  Laugher  v.  Pointer,  5  B.  &  G.  at  p.  579. 

f2 


68  CHARACTERISTICS  OF  SERVICE. 

Cliap.  m.  two  exceptions.  First,  where  the  power  is  in  one  person 
as  agent  for  another,  as  in  the  case  of  a  foreman  or  super- 
intendent entrusted  with  this  power  hj  the  master  (A) ; 
secondly,  where  the  right  of  dismissing  any  of  the  serrants 
of  an  independent  contractor  is  expresslj  or  impliedly 
reserved  to  the  employer  for  whom  the  work  is  being  done 
under  the  contract  (t). 

In  the  above  cases  neither  the  foreman  nor  the  contraotee 
is  in  the  position  of  master  of  the  servants  over  whom  he 
has  this  power  of  dismissal,  but  he  enjoys  a  right  co- 
existent with  that  of  the  person  who  is  the  actual  master, 
and  who  may  therefore  always  dismiss  the  servants  from 
the  employment. 
(It.)  Control,  The  power  of  controlling  the  servant's  actions  is  un- 
power  of.  doubtedly  the  most  important  element  for  consideration  in 
determining  whether  the  relationship  of  master  and  servant 
exists  between  any  two  persons,  and  it  is  the  only  one 
which  by  itself  can  be  at  all  depended  upon ;  the  chief 
value  of  the  three  tests  above  mentioned  consisting  in  the 
assistance  they  afford  in  discovering  the  person  who  has  this 
power  (*).  For  the  true  principle  of  a  master's  liability  to 
the  public  for  the  acts  of  his  servants  is  that  the  master  has 
control  over  their  actions  in  their  capacity  as  such,  and 
that  it  is  his  duty  so  to  exercise  his  control  that  no  injury 
is  occasioned  by  his  business  infringing  upon  the  rights  of 
third  persons  (/).  From  which  it  follows  that  the  law  does 
not  allow  the  relationship  to  cease,  because  jthe  control  is 
not  in  fact  exercised,  and  the  inquiry  must  be  directed  to 
ascertain  the*  person  who  might,  if  he  had  chosen,  have 
required  the  servant,  whose  conduct  is  complained  of,  to 


(A)  Stone  v.  Cartwrighi,  6  T.  E.  411. 

(i)  Eeedte  v.  Z.  A-  N,  W,  i?.  Co,,  4  Exch.  244,  258 ;  20  L.  J., 
Ex.  65,  68.     See  also  Wiggett  v.  Fox,  25  L.  J.,  Ex.  188. 

{k)  See,  for  instance,  Blake  v.  Thirst,  32  L.  J.,  Ex.  188,  190, 
as  to  power  of  dismissal. 

(/)  See  Bette  v.  De  Vitre,  L.  B.,  3  Ch.  429,  442 ;  37  L.  J., 
Ch.  325.     See  ante,  Chap.  I.,  p.  2. 
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perform  the  operation^  or  any  part  of  it,  in  any  particular  Chap.  Ili» 
way  (m).  And  so  the  fact  that  it  is,  under  the  ciroum- 
stanoes,  physically  impossible  for  the  oontrol  to  be  exer- 
cised at  any  particular  time,  as  by  the  absence  of  the 
master,  does  not  put  an  end  to  the  relationship,  for  in  such 
cases  the  master  has  entrusted  the  servant  with  a  discretion 
which  he  himself  is  bound  to  exercise,  and  he  cannot  enjoy 
the  benefits  of  such  a  delegation  without  being  responsible 
for  its  results  {n). 

"  A  servant,'^  said  Bramwell,  L.  J.  (o),  '^  is  a  person  Definition  of 
subject  to  the  command  of  his  master  as  to  the  manner  in  bi^Br^welL 
which  he  shall  do  his  work ;"  thus  formulating  the  dis-  ^-  ^» 
tinction  between  a  servant  and  a  '^  contractor."     This  dis* 
tinction  may  be  illustrated  by  a  simple  case.   Suppose  that 
A.  is  desirous  of  having  a  wall  built  upon  his  land.     It  is  Contractor  or 
dear  that  if  he  undertakes  the  work  himself  and  employs  muB^akon. 
his  own  workmen  for  the  purpose,  he  may,  if  he  pleases, 
control  the  details  of  the  work  from  time  to  time,  and  have 
them  performed  in  the  manner  which  he  prefers.    In  this 
case  he  will  be  the  master  of  the  workmen  employed  and 
responsible  for  their  acts,  and,  though  he  may  in  fact  never 
exercise  any  control  over  them,  his  position  will  be  the 
same.     On  the  other  hand,  he  may  specify  the  wall  which 
he  requires,  and  make  an  agreement  with  B.,  an  indepen- 
dent tradesman,  to  build  it  according  to  such  specification, 
leaving  the  latter  to  employ  such  workmen  and  such 
method  of  executing  the  specified  work  as  he  sees  fit. 
Then,  inasmuch  as  A.  has  no  right  of  oontrol  over  B.'s 
workmen,  he  does  not  become  their  master,  nor  does  he — 
as  will  be  better  explained  at  a  later  page  (p) — ^incur  any 
responsibility  for  their  acts. 

(m)  See  Sadler  v.  Henlock,  4  E.  &  B.  670 ;  24  L.  J.,  Q.  B. 
138,  and  the  other  cases  referred  to  in  the  following  pages. 

(n)  See  Lucas  v.  Mason,  L.  E.,  10  Ex.  251,  253;  44  L.  J., 
Ex.  145. 

(o)  In  Yewens  v.  Noakes,  6  Q.  B.  D.  at  p.  532. 

Ip)  See  Chap.  IV.,  s.  2. 
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Ohftp.  ni. 

Use  of  term 
oontraotor. 


Badlery, 
Senlock, 


Stephen  t. 
Thurao  Cam" 
misiianert. 


PersoiiB  in  the  poaitioii  of  B.  in  this  latter  oaae  are 
usually  desoribed  as  contractors^  and  the  term  is  a  oon- 
venient  one,  if  it  be  oarefullj  confined  to  oases  where  there 
is  no  reservation  or  assumption  of  control  bj  the  em- 
ployer {q). 

Without  such  a  limitation  being  placed  upon  the  tenn 
and  constantly  borne  in  mind  error  may  readily  arise,  for 
one  who  expressly  agrees  to  serve  is  in  truth  a  contractor 
in  the  sense  that  he  is  bound  by  a  contract,  and  an  inde- 
pendent tradesman  may  contract  to  work  under  the  control^ 
of  the  employer  in  Buch  a  way  as  to  become  his  servant. 
In  Sadler  v.  Henlock  (r)  the  defendant  employed  one 
Pearson  to  inspect  and  clean  out  a  drain  for  him,  and  paid 
him  five  shillings  for  the  job.  Pearson  did  the  work  so 
negligently  that  an  injury  was  thereby  caused  to  the 
plaintiff  whilst  riding  along  the  road  under  which  the 
drain  ran.  The  defendant  had  never  before  employed 
Pearson,  nor  did  he  as  a  fact  personally  interfere  in  the 
work  in  any  way.  The  Court  of  Queen's  Bench,  how- 
ever, held  that  the  relationship  of  master  and  servant 
existed  between  the  defendant  and  Pearson ;  Lord  Camp- 
bell, C.  J.,  saying  that  the  former  ^'  might  have  superin- 
tended the  job  himself  and  given  directions  until  it  was 
completed ;  and  if  so  Pearson  was  his  servant  pro  hdc  vice, 
and  the  defendant  liable  as  master."  In  Stephen  v.  I%ur90 
Police  Commissioners  («),  the  question  was  whether  the 
defenders  were  liable  for  the  acts  of  the  servants  of  one  S. 
in  depositing  and  leaving  in  the  street  a  heap  of  rubbish 
which  had  been  removed  from  an  ash-pit.  The  defenders 
had  duly  entered  into  a  formal  contract  in  writing  with  S. 


(q)  See  per  (Jrove,  J.,  in  Turner  v.  O.  K  R.  Co.,  33  L.  T. 
431,  433. 

(r)  24  L.  J.,  Q.  B.  138 ;  4  E.  &  B.  570. 

(«)  3  E.  535  (So.) ;  and  see  Blake  v.  Thirst,  32  L,  J.,  Ex.  188, 
uhi  per  Bramwell,  B.,  at  p.  ]L90 :  ''The  question  is,  whether 
the  defendant  had  the  right  to  control  the  thing  done  here  ?"  \ 
and  Burgess  v.  Oray,  14  L.  J.,  0.  P.  184. 
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for  cleansing  the  town  and  streets  and  remoying  all  refuse  Chap.  m. 
for  a  lump  sum  of  88/.  10«.  But  the  contract  contained  a 
minute  specification  of  what  was  to  be  done,  requiring  that 
the  greater  part  of  the  work  should  be  done  as  directed  by  the 
Commissioners^  and  concluding  with  the  stipulation  ''  that 
the  contractor,  except  where  otherwise  provided  for,  shall 
be  under  the  immediate  order  of  the  inspector,  or,  in  his 
absence,  of  the  Clerk  of  the  Commissioners."  The  Second 
Division  of  the  Court  of  Session  were  unanimous  in  hold- 
ing that  upon  the  true  construction  of  the  contract  S.  was 
dependent  upon  the  Commissioners  in  regard  to  the  whole 
detaih  of  the  execution  of  the  work  (^),  and  that  therefore 
the  retention  of  such  control  by  the  defenders  over  S. 
made  them  liable  for  his  default.  And  Lord  Qxfford  said,  Jadfonent  of 
"  The  test,  I  think,  always  is,  had  the  superior  personal 
control  or  power  over  the  acting  or  mode  of  acting  of  the 
subordinate  P  ...  in  opposition  to  a  mere  right  to  object 
to  the  quality  or  description  of  the  work  done.  ...  It  is 
sometimes  said  that  the  question  is  whether  the  relation 
between  the  immediate  wrongdoer  and  the  defender  is 
that  of  master  and  servant,  or  employer  and  contractor. 
But  these  words  are  a  little  ambiguous,  and  though  they 
may  indicate  generally  the  rule  of  law  the  real  question 
always  is,  I  think.  Who  had  the  control  and  direction  of 
the  person  who  did  the  wrong  P  For  example,  it  is  of  no  immaterial 
consequence  whether  there  is  a  written  contract  or  not.  ^^-t^^n. 
The  real  question  is.  What  is  the  nature  of  the  contract  P  tract  or  not. 
A  man  may  have  a  written  contract  with  his  butler  or 
coachman,  but  he  will  be  liable  for  their  negligence  just 
as  if  he  hired  them  verbally.  And  there  may  be  no 
written  contract  with  a  builder  who  undertakes  to  build  a 
house  according  to  plans,  and  yet  the  owner  of  the  house 
will  not  be  liable  for  the  fault  or  negligence  of  the  builder 
or  his  workmen."    It  will  be  useful  to  compare  with  this 


(/)  Compare  Jones  v.  May  or  y  Sfc.  of  Liverpool,  14  Q.  B.  D, 
890 ;  54  L.  J.,  Q.  B.  345. 
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Ghap.  in.     case  the  late  decision  of  the  Queen's  Benbh  Division  upon 
JoneiT.  Mayor  somewhat  similar  facts,  except  that  the  defendant's  in- 
of  Liverpool,     gpector  had  no  such  control  as  in  the  Scotch  case,  but 
merely  told  the  contractor's  servant  when  and  where  to 
water  the  streets ;  and  the  Court  accordingly  held  that  the 
relationship  did  not  exist  between  the  contractor's  servant 
and  the  defendants  (u). 
Same  test  in        The  same  test  of  control  is  to  be  applied  in  cases  of  oon- 
^otor'^OT'     tractor's  servants  in  order  to  ascertain  whether  they  are 
sub-oontrao-    servants  of  the  employer  or  not,  and  it  may  be  observed 
that  where  it  is  ascertained  that  the  alleged  contractor  is 
himself  a  servant  of  the  employer,  the  persons  engaged 
by  him  will  not  fail  to  be  servants  of  the  same  employer 
WiggeitY.       also  (o?).    In  Wiggett  v.  Fox{y)^  Wiggett  was  employed 
^'  to  work  for  one  Moss,  who  was  doing  piece-work  for  the 

defendants,  the  contractors  employed  upon  the  Crystal 
Palace.  Martin,  B.,  said,  '*  Moss  was  not,  strictly  speak- 
ing, a  sub-contractor  in  this  sense.  The  relation  of  master 
and  servant  existed  between  the  defendants  and  him, 
and  I  am  of  opinion  that  an  action  by  a  stranger  for 
the  [negligent  act  of  Wiggett  would  have  been  properly 
brought  against  the  defendants  and  not  against  Moss. 
The  test  is,  whether  the  defendants  could  interfere  in  the 
work  done  by  Wiggett.  Now  it  is  clear  from  the  regula- 
tions that  they  could." 
Riffht  of  oon-  It  appears,  therefore,  that  in  order  to  fix  one  person 
general  right.  '^^  general  responsibility  for  the  acts  of  another,  as  being 
done  by  his  servant,  though  without  any  specific  authoriza- 
tion of  them  (2),  it  is  necessary  to  show  a  right  in  the 
former  to  control  the  actions  of  the  latter.  But  this  right 
of  control  must  be  a  general  right,  as  appears  from  the 
well-settled  rule  that  the  driver  of  a  hackney  carriage,  or 


(tt)  Jones  V.  May  or  ^  Sfc.  of  Liverpool,  14  Q.  B.  D.  890 ;  64 
L.  J.,  a  B.  345. 

(«)  See  Charles  v.  Taylor,  3  0.  P.  D.  492. 
(y)  25  L.  J.,  Ex.  188,  192. 
(z)  See  post,  p.  84  el  seq. 


OHARA.CTERISTICS  OF  SERVICE.  73 

even  one  who  is  supplied  with  horses  hired  from  a  job-  Chap.  ill. 
master,  is  not  the  servant  of  the  hirer,  though  he  must  go 
where  the  hirer  orders,  stop  where  he  requires,  and,  to 
some  extent,  go  the  pace  he  specifies  (a).  The  directions 
of  the  hirer  in  such  a  case  are,  however,  limited  by  the 
contract  of  hiring,  and  may  be  regarded  as  given  only  by 
the  authority  of  the  jobmaster,  who  may  require  the  driver 
to  disobey  them  if  he  chooses  to  commit  a  breach  of  his 
oontraot  with  the  hirer.  It  would  often  be  the  duty  of 
the  driver  to  refuse  the  requests  of  the  hirer,  whose  only 
remedy  in  point  of  law— even  if  such  a  refusal  was  wrong- 
ful— ^would  be  by  action  against  the  jobmaster,  and  not 
the  driver. 

On  the  other  hand,  it  is  clear  that  a  servant  may  become  Servant  for 
80  completely  imder  the  control  of  a  third  person  as  to  pnrpo^!^ 
discharge  his  original  master  from  liability  for  his  acts. 
As,  for  instance,  where  the  servant  is  lent  by  his  master  to 
serve  another,  he  then  becomes  for  the  purposes  of  the 
immediate  employment  the  servant  of  the  person  to  whom 
he  is  lent.    Thus,  in  Rourke  v.  White  Moss  Colliery  Co.  (6),  Bourke  v. 
one  Whittle  contracted  with  the  company  to  sink  a  shaft ;  coUiery  Co. 
but,  as  they  themselves  had  on  the  spot  an  engine  and 
engineer,  they  agreed  to  give  Whittle  the  use  and  control 
of  both,  though  continuing  to  pay  the  engineer's  wages. 
By  the  engineer's  negligence  in  over- winding  the  hopper 
used  in  Whittle's  work  the  plaintiff  was  injured.    It  was 
held  by  the  Court  of  Appeal,  on  the  above  principle,  that, 
for  the  purpose  of  sinking  the  shaft,  the  engineer  became 
the  servant  of  Whittle;  and  although  he  remained  for 
general  purposes  the  servant  of  the  company,  yet  pro  hdc 
vice  they  wwe  not  his  masters,  and  were  not  responsible 
for  his  negligence.    The  principle  has  been  acted  upon  in 


(a)  Lat^her  v.  Pointer ,  5  B.  &  C.  547,  569;  Quarman  v. 
Burnett^  6  M.  &  W.  499 ;  and  see  post^  p.  93,  and  Jones  v. 
Mayory  ^c.  of  Liverpool,  14  Q.  B.  D.  890 ;  54  L.  J.,  Q.  B.  345. 

(6)  2  C.  r.  D.  205 ;  46  L.  J.,  0.  P.  283. 
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Chap.  m.  other  oases  {c)^  and  the  result  is,  therefore,  that  AJb  ser- 
"""""""""""^  vant  may,  for  a  particular  purpose,  or  on  a  partioalar 
oooasion,  be  the  servant  of  B.,  though  he  oontinueB  the 
servant  of  A.  for  all  general  purposes ;  the  test  being,  as 
in  ordinary  oases,  whether  B.  can  order  him  to  do  the  par- 
ticular, operation  in  a  particular  way  (d). 
There  can  be       But  the  servant  cannot  be  regarded  as  the  servant  of 

only  one  mas-  m         »    n  t     a  •ia  i*  ^#i« 

ter  at  a  time,  two  mdependent  persons  simultaneously,  in  respect  of  lia- 
bility for  any  one  particular  act  of  negligence.  He  is  the 
servant  of  one  or  the  other ;  but  not  the  servant  of  one  atid 
the  other ;  the  law  does  not  recognize  a  several  liability  in 
two  principals  who  are  unconnected  {e).  And  so,  in  the 
ease  just  referred  to  (/),  the  fact  that  the  engineer  was 
the  servant  of  Whittle  qtwad  the  matter  complained  of, 
was  sufficient  to  remove  him  from  his  position  of  servant 
to  the  defendants ;  his  acts  were  the  acts  of  Whittle,  and 
therefore  not  the  acts  of  the  defendants  (g).  Moreover,  if 
a  stranger  assumes  control  over  the  servants,  and  gives 
them  orders  which  they,  in  fact,  cany  out,  and  which 
cause  the  damage,  the  liability  will  be  upon  the  strangeri 
and  will  not  be  upon  their  original  master  (A). 
Control  mnat  Id  like  manner,  a  foreman  or  manager  will  not  be  in 
penonexer-  general  liable  for  the  acts  of  the  workmen  employed  under 
^^'^  ^*'  him,  or,  in  other  words,  the  control  necessary  to  constitute 
a  person  the  master  must  be  one  which  he  has  a  right  to 

(c)  Murray  v.  Ciirrw,  L.  R.,  6  C.  P.  24 ;  40  L.  J.,  C.  P.  26; 
Murphy  V.  Caralli,  34  L.  J.,  Ex.  14. 

{d )  S,  Ca  and  Sadler  v.  Henlock,  4  E.  &  B.  570 ;  24  L.  J., 
Q.  B.  138. 

{e)  Laugher  v.  Pointer^  5  B.  &  C.  547,  558,  per  littledale, 
J. ;  approved  in  Reedie  v.  Z.  ff  N,  W,  R,  Co.,  20  L.  J.,  Ex. 
65,  68. 

{/)  Rourke  v.  White  Moss,  8fe,  Co.,  supra. 

Ig)  BeeS.a,  per  Mellish,  L.  J..  2  C.  P.  D.  at  p.  211. 

(A)  Murphy  v.  Caralli,  34  L.  J.,  Ex.  14,  where  the  defen- 
dant was  held  not  liable  for  the  fall  of  some  bales  of  cotton 
which  had  been  sent  to  the  warehouse  of  a  third  person,  and 
there  insecurely  piled  by  the  defendant's  men  under  the  direc- 
tions of  the  warehouse-keeper. 
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exeroifle  on  his  own  account  and  not  as  agent  for  some  one    Chap,  iix, 

else.    In  Stone  v.  Carttcright  (t),  the  agent  and  manager,  ^/«id  t.  Cart- 

appointed  hy  the  Court,  of  a  mine  owned  by  an  infant  «<^A'« 

ward  in  Ghanoeiy,  was  sued  for  injury  sustained  through 

the  improper  working  of  the  mine.    But  it  was  not  shown 

that  the  defendant  had  ordered   the  particular  acts  (k) 

which  were  complained  of,  and  the  Court  of  King's  Bench 

held  that  he  was  not  liable  in  the  action,  Lord  Kenyon 

saying,  *'I  have  ever  understood  that  the  action  must 

either  be  brought  against  the  hand  committing  the  injury, 

or  against  the  owner  for  whom  the  act  was  done ;  but  it 

was  never  heard  of,  that  a  servant,  who  hires  labourers  for 

his  master,  was  answerable  for  all  their  acts." 

This  ruling  is  unquestioned  law,  subject  to  one  excep-  Exception, 
tion.  The  master  of  a  ship  is  regarded  as  the  master  of  ^^  ^f  2^p. 
the  seamen  composing  her  crew,  for  the  purposes  of  liability 
for  their  misfeasance  or  negligence,  because  they  are  of 
his  own  choosing,  and  imder  his  coirection  and  govern- 
ment, and  know  no  other  superior  on  shipboard  but  him- 
self (/).  But  the  exception  has  been  held  not  to  apply  to 
the  captain  of  a  man-of-war  as  regards  the  negligent  acts 
of  an  officer  which  he  had  not  ordered  (m). 

This  test  of  control  is  also  applicable  to  determine  the  Ship,  owners 
question  whether  liability  for  the  damage  caused  by  a  ship,  ^g^Jtwa^oi^ 
or  its  master  and  crew,  is  to  fall  upon  the  owner  or  charterer  ^rew. 
or  another  person.  In  such  cases,  while  ownership  per  se  im- 
poses no  personal  liability,  and  it  is  necessary  to  rely  upon 
the  relationship  of  master  and  servant,  there  is  a  presump- 
tion that  the  master  and  crew  are  the  servants  of  the  person 
whose  name  appears  on  the  register  as  owner  of  the  ship, 


(t)  6T.  R.411. 

{k)  Bee  post,  Chapter  V.,  p.  114. 

(/)  Molloy  de  Jure  Maritimo,  Bk.  11.  oh.  3,  §  13.  In 
Bowcher  v.  Noidstrom  (1  Taunt.  568),  the  decision  is  to  be 
referred  to  the  distinction  between  trespass  and  ease. 

(m)  Nicholson  v.  Mounsey^  15  East,  884 ;  and  see  post^ 
Chap,  y*,  p.  109. 
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Chap.  in.  and  a  jury  will  be  fully  warranted  in  acting  on  this  in- 
ference  if  there  is  not  any  evidenoe  given  to  rebut  it  (»)• 
But  the  presumption  is  by  no  means  conolusiTey  and  it  will 
be  overcome  by  proof  that  the  crew  are  employed  either  bjr 
a  purchaser  who  has  not  yet  paid  the  price,  and  con- 
sequently has  not  had  the  ship  conveyed  to  him,  or  by  a 
mortgagor  in  possession,  the  name  on  the  register  being 
Control  that  of  the  mortgagee  (o).  If  the  ship  is  under  charter,  the 

chui^n,       charteiparty  may  either  amount  to  a  demise  of  the  ship, 
*®-  with  or  without  a  crew,  as  the  case  may  be,  or  merely  give 

the  charterer  the  right  to  have  his  goods  conveyed  by  the 
particular  vessel,  and  as  subsidiary  thereto  to  have  the  use 
of  the  vessel  and  the  services  of  the  master  and  crew.  In 
the  first  case  the  charterer  becomes  for  the  time  the  owner 
of  the  vessel,  and  the  master  and  crew  become  to  all  intents 
and  purposes  his  servants.  While  in  the  second,  notwith- 
standing the  temporary  right  of  the  charterer  to  have  his 
goods  loaded  and  conveyed,  the  ownership  remains  in  the 
original  owners,  as  does  also  the  possession  of  the  ship 
through  the  master  and  crew,  who  continue  to  be  their 
servants  (/?).  Of  course,  in  a  case  where  the  charterer  has 
taken  over  the  ship  without  a  crew,  and  engaged  his  own 
crew,  there  is  little  difficulty  in  rebutting  the  presumption 
arising  from  the  mere  ownership.  But  where  the  master 
and  crew  appointed  by  the  owner  stay  on  with  the  char- 
terer, then  it  becomes  a  question  to  be  determined  upon 
the  facts  in  each  case — ^but  especially  upon  the  terms  of 
the  charterparty — whether  the  charterer  has  such  a  general 
control  over  the  master  and  crew  as  we  have  seen  to  be 
necessary  to  create  the  relationship  {q).   The  actual  posses- 

(n)  Hibha  v.  Ross,  L.  E.,  1  Q.  B.  534 ;  35  L.  J.,  Q.  B.  193, 
a  ship  in  dock  imder  the  charge  of  a  shipkeeper.  See  Rtver 
Wear  Commrs,  v.Adamson,  2  App.  Cas.  743 ;  47  Ij.  J.,  Q.  B.  193. 

(o)  S,  C. 

{p)  See  Sandeman  v.  Scurr,  L.  B.,  2  Q.  B.  86 ;  36  L.  J., 

.  B.  58. 

{q)  See  ante,  p.  72.    It  may  be  observed  that  even  if  the 


Q.  B. 
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sion  of  the  ship  must  of  course  be  in  the  master  and  orew ;     Chap.  ill. 
they  will,  therefore,  be  the  servants  and  under  the  control 
of  the  charterer  or  owner,  according  as  there  has  or  has 
not  been  a  demise  of  the  ship ;  and  the  converse  of  this 
proposition  is  equally  true.    A  demise  of  the  ship  is  Payment  of 
rare  (r),  and  the  authorities  referred  to  in  this  chapter  show  ^^tei^. 
that  the  fact  of  the  crew  being  paid  by  one  ipsxty  will  not 
prevent  them  from  being  the  servants  of  the  other  («). 
Aooordingly,   where   a  steamer   was   chartered   for    six 
months  and  the  owners  were  to  keep  it  in  order,  the  crew 
having  been  appointed  by  them,  they  were  held  liable  for 
the  negligence  of  the  crew,  though  the  charterer  paid  the 
wages  and  was  on  board  at  the  time  of  the  accident,  but 
not  interfering  in  the  navigation  (t).     The  liability  of  ship  ohar- 
owners  of  a  vessel  chartered  by  the  Government  should,  it  Q^r^^g^t 
is  submitted,  be  determined  by  the  same  rules,  and  there 
is,  at  any  rate,  authority  for  saying  that  no  action  lies 
against  the  owners  of  a  transport  for  damage  done  in  the 
execution  of  the  positive  orders  of  an  officer  of  the  navy 
under  whose  command  she  is  placed  (u).    There  seems, 
moreover,  to  be  a  close  analogy  between  the  position  of 
the  owners  of  such  a  transport  and  the  owners  of  a  ship 
which  is  being  navigated  by  a  pilot  within  the  limits  of 
compulsory  pilotage. 


charterer  has  such  a  control,  and  therefore  no  personal  action 
can  be  brought  against  the  owners,  yet  the  right  of  action 
tn  rem  still  remains,  and  the  owners  may  be  left  to  their  remedy 
over  against  the>  charterer.     The  Lemington^  32  L.  T.  69. 

(r)  Hibhs  V.  Robs,  supra, 

(«)  See  ante^  p.  66. 

{t)  Fenion  v.  City  of  Dublin,  Sfc,  Co.,  8  A.  &  E.  835. 

(«)  Hodgkinson  v.  Femie,  2  C.  B.,  N.  S.  415  ;  26  L.  J.,  C.  P. 
217.  The  question  of  control  does  not  appear  to  have  been 
clearly  raised  in  this  case,  and  in  the  absence  of  such  a  posi- 
tive order  the  owners  were  held  liable  for  injury  caused  by 
the  negligence  of  the  master.  The  decision  in  Fletcher  v. 
Braddickf  2  Bos.  &  P.  N.  B.  182,  must  be  considered  unsatis- 
factory for  the  reasons  quoted  in  Hodghinson  v.  Femie,  2  G.  B., 
N.  8.  at  p.  432. 
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Chap.  III.        It  18  upon  the  test  of  oontrol  that  the  rale  of  non-liability 
Compulfloiy     ^0^  ^®  ^'^  of  &  P^o^  oompulsorilj  employed  seems  to  be 
pilotage.         pxinoipally  based.    The  duty  of  the  pilot  is  soffioiently 
well  known;   namely,  the  regulating  the  ship's  course 
upon  the  waters.    Ab  regards  this  purpoae,  his  authority 
is  supreme,  and  supersedes  even  the  authority  of  the  master 
Reason  for      of  the  ship  (x).    Then,  as  was  said  by  firett,  L.  J.,  in  a 
recent  case  (y), "  The  whole  foundation  of  the  English  law 
is  that  a  person  who  is  compulsorily  put  upon  you,  so  that 
his  acts  cannot  be  regulated,  is  not  in  the  position  of  a  ser- 
vant ;  for  directions  cannot  be  given  by  the  person  upon 
whom  he  is  put  as  to  the  mode  and  manner  in  which  he 
shall  manage  that  employment." 
Right  of  oon-      In  considering  the  right  of  control  in  connection  with 
aquestimi ^    the  existence  of  the  relationship  of  master  and  servant,  the 
law.  right  may  be  evidenced  in  many  ways.    It  may  appear, 

as  we  have  seen  (s),  upon  the  face  of  the  written  contract 
under  which  the  work  is  being  carried  on,  and  it  will  then 
of  course  be  a  matter  of  law  to  be  determined  by  the  Court 
alone.  But  in  the  majority  of  cases  either  the  written 
contract  is  silent  as  to  the  question  of  control  or  there  is  no 
written  contract  to  refer  to,  and  it  would  appear  on  prin- 
ciple that  then  it  is  for  the  jury  to  say  what  amount  of 
control  the  defendant  had  or  was  entitled  to  exercise  if  he 
chose  over  the  actual  wrong-doer,  and  for  the  Court  to  say 
whether  the  control  so  found  to  exist  is  sufficient  to  esta- 
blish the  relationship  of  master  and  servant  (a). 

{x)  The  Guy  Mannering,  61  L.  J.,  P.  D.  &  A.  57,  59;  a 
better  report  tnan  that  in  tiie  L.  B.  at  7  P.  D.  132.  See  as  to 
this  case,  ante,  p.  65,  note  (m) ;  and  see  2i^«  HaUey^  L.B.,  2  P.  C. 
193  ;  37  L.  J.,  Adm.  33. 

(y)  The  Guy  Manneriny,  supra. 

(s)  Ante,  p.  71.  - 

(a)  In  Brady  v.  Giles  (1  Moo.  &  Bob.  494),  the  action  was 
against  the  jobmaster,  and  Lord  Abinger,  C.  !B.,  left  the  whole 
question  to  the  jury  with  an  expression  of  disapproval  of  the 
course  adopted  in  Laugher  y.  Pointer,  5  B.  &  C.  547 ;  but  since 
Quarman  v.  Burnett  (6  M.  &  W.  499),  and  the  later  authori- 
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Evidence  may  be  adduced  of  the  actual  exercise,  at    Chap.  m. 
some  time  or  other,  of  control  by  the  defendant,  and  this  Evidence  of  ^ 
will  be  usually  sufficient  to  call  for  an  answer  from  him,  servioe. 
if  the  control  does  not  appear  to  have  been  exercised  on 
behalf  of  a  higher  superior,  and  if  it  was  exercised  as  of 
right,  with  a  correlative  submission  (i),  and  not  by  way  of 
request  and  mere  courtesy.    There  may  be  more  difficulty  Work  done  on 
where  no  control  can  be  shown  to  have  been  actually  ^!^^^*'" 
exercised,  and  it  will  be  necessary  to  raise  the  presumption 
of  the  relationship  of  master  and  servant,  by  showing,  for 
instance,  that  the  work  was  being  done  on  the  premises  of 
the  defendant  in  the  ordinary  course  of  business  there  (c). 
But  if  the  work  is  not  of  that  description,  but  of  such  a 
kind  as,  according  to  general  knowledge  and  experience,  is 
entrusted  to  an  independent  tradesman  whose  particular 
business  it  is  to  do  it,  it  will  be  necessary  for  the  plaintiff 
to  go  further  (d).    The  payment  of  board  wages  and  the  Wearing  of 

•        •  -I  •  !•     'f  'n  3     rt   i_        •  defendant's 

lumishmg  a  livery  or  unifoim  will  no  doubt  be  circum-  iivery,  ftc. 

ties,  this  ruling  should  be  taken  with  the  qualification  in  the 
text ;  and  see  Iteg,  y.  Negus,  L.  S.,  2  C.  0.  B.  34  ;  42  L.  J., 
M.  C.  62. 

{b)  See  per  Grove,  J.,  in  Turner  v.  G.  E.  R.  Co,^  83  L.  T. 
431,  433.  The  reader  will  not  forget  that  the  present  chapter 
is  only  concerned  with  the  general  responsibility  for  acts  not 
specifically  authorized ;  see  antey  p.  62,  and  poet,  Chap.  lY., 
p.  84. 

(e)  It  may  be  observed  that  the  fact  in  the  text  was  at  one 
time  held  to  impose  liability,  eyen  though  the  wrongdoer  was 
not  in  any  sense  the  defendant's  servant.  See  Bu^  y.  Stein- 
man,  1  Bos.  &  P.  404 ;  RandUeon  v.  Murray,  8  A.  &  E.  109 ; 
7  L.  J.,  Q.  B.  132 ;  but  these  cases  are  not  now  law,  and  the 
owner  of  premises  incurs  no  peculiar  liability  in  respect  of 
wrongful  acts  done  upon  them,  though  he  may  be  liable  if  he 
permit  a  nuisance  to  exist.  See  Reedie  v.  Z.  ^  N,  W,  R.  Co., 
4  Exch.  244  ;  20  L.  J.,  Ex.  65  ;  and  Knight  v.  Fox,  20  L.  J., 
Ex.  at  p.  10.  See  furthei*  Nelson  y.  ITie  Liverpool  Brewery 
Co.,  2  C.  P.  D.  311  •,  46  L.  J.,  C.  P.  676 ;  em^post,  Chap.  IV., 
s.  2. 

(d)  Welfare  v.  Z.  B.  Sf  S.  C.  R.  Co.,  L.  E.,  4  Q.  B.  693 ; 
38  L.  J.,  Q.  B.  241 ;  see  post,  p.  106.  In  such  circumstances 
it  would  be  prudent  to  administer  interrogatories. 
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Chap.  in.  stances  worthy  of  attention,  as  also  the  length  of  time  the 
wrongdoer  has  been  woi^ng  for  the  defendant  (e).  So, 
alsOy  the  onus  will  be  shifted  by  proof  that  the  defendant 
permitted  his  name  to  appear  as  the  oontraotor  for  the  work 
whioh  is  the  cause  of  the  action  (/),  or  as  the  owner  of  a 
vehicle  which  does  the  damage  (g).  And  it  seems  that 
statements  made  at  the  time  by  persons  who  were  in  the 
vehicle  that  the  defendant  was  the  owner  of  it,  are  admis- 
sible against  him  (h).  So,  too,  proof  that  the  wrongdoer 
was  employed  by  the  defendant  to  do  work  of  a  similar 
kind,  and  was  receiving  an  annual  salary  in  respect  thereof, 
Serrantmay  will  be  cogent  evidence  for  the  plaintiff  (t).  But  though 
mt^^^^  cogent,  it  will  be  rebutted  by  proof  that  quoad  the  par- 
ticular operation  the  wrongdoer  was  acting  on  his  own  ac- 
count as  an  independent  contractor  (Ar),  or  was  lent  to  some 
third  person  (/).  And  the  inference  to  be  drawn  from  the 
other  matters  above  mentioned — such  as  the  supply  of 
livery — may  also  be  repelled  by  similar  evidence,  or  by 
proof,  as  in  Quarman  v.  Burnett  (m),  that  the  wrongdoer 
was  really  the  servant  of  another  person. 


(«)  See  per  Abbott,  C.  J.,  in  Laugher  v.  Pointer^  5  B.  &  C. 
at  p.  570. 

(/)  See  Blake  v.  Thirst,  32  L.  J.,  Ex.  188. 

\g)  See  Stables  v.  Blegt  1  C.  &  P.  614,  a  case  which  can 
probably  be  relied  on  only  to  the  extent  stated  in  the  text. 

(h)  Beamon  v.  Ellice,  4  C.  &  P.  585,  where  it  was  so  ruled, 
apparently  on  the  ground  that  the  occupants  might  be  pre- 
sumed to  have  authority  so  far ;  for  the  presumption  was  not 
extended  to  a  statement  that  any  damage  done  would  be 
paid  for. 

(t)  See  Peyton  v.  St.  Thomas's  Hospital^  3  C.  &  P.  363. 

\k)  Knight  v.  Fox,  20  L.  J.,  Ex.  9 ;  5  Exch.  720. 

(/)  Rourke  v.  White  Moss  Colliery  Co.,  2  C.  P.  D.  205 ;  46 
L.  J.,  C.  P.  283.     See  ante,  p.  73. 

(m)  6  M.  &  W.  499,  where  the  distinction  as  to  the  effect  of 
permitting  a  man  to  wear  livery  between  cases  of  tort  and 
contract  is  pointed  out ;  Parke,  B.,  saying  also :  '*  This  repre- 
sentation can  only  conclude  the  defendants  with  respect  to 
those  who  have  altered  their  condition  on  the  faith  of  its 
being  true it  is  matter  of  evidence  only  ....  whic^ 
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The  fact  that  persons  take  an  actual  share  in  the  manual     Chap.  in. 
labour  of  the  work  goes  to  show  that  they  are  servants  Gwigerai 
merely  («) ;  while  the  fact  that  they  employ  workmen  under  ^^  <»l- 
them  is  to  some  extent  evidence  that  they  are  independent        ' 
contractors,  and  not  servants,  such  workmen  being  then 
their  servants,  and  not  the  employer's  (o).     The  test  ques- 
tion in  such  a  case  would  seem  to  be — Are  the  persons 
themselves  bound  personally  to  execute  the  work,  or  do 
they  join  in  it  voluntarily  to  iQcrease  their  own  profit  (p). 
It  IB  obvious,  however,  from  what  has  been  already  said 
that  it  does  not  follow,  because  a  man  has  agreed  to  per- 
sonally engage  in  the  work,  that  he  is  the  servant  of  the 
person  who  engaged  him,  for  he  may  be  an  independent 
contractor  not  under  the  control  of  the  latter.     Thus,  a 
householder  may  employ  an  electrician  on  accoimt  of  his 
personal  skill  to  repair  the  apparatus  used  in  lighting  the 
house,  but  the  electrician  would  not  thereby  necessarily 
become  a  servant  (q). 

the  fact  at  once  answers."  In  Stahlea  v.  EUy  (1  C.  &  P.  614), 
the  defendant's  name  was  allowed  to  remain  over  the  door  of 
the  house  of  business,  and  on  the  cart  which  did  the  damage, 
from  the  1st  July,  when  he  retired  from  the  business,  to  the 
20th,  the  date  of  the  accident.  And  Abbott,  C.  J.,  ruled 
against  the  defendant  on  the  ground  that  he  had  held  him- 
self out  as  master.  But  the  remark  just  quoted  seems  entirely 
to  dispose  of  this  reason;  and  see  Juggins  v.  Q.  W,  R,  Co. 
(1  Times  Law  Beports,  393),  where  the  defendants'  badge 

(«)  See  Charles  v.  Taylor,  3  0.  P.  D.  492  ;  Whiteley  v.  Armi- 
tage,  13  W.  E.  144. 

(o)  See  Innocent  v.  Peto,  4  F.  &  F.  8  ;  and  Juggins  v.  O. 
W.  R,  Co.f  1  Times  Law  Reports,  393,  a  useful  case  to  refer 
to,  as  the  facts  well  illustrate  several  of  the  foregoing  points. 

(/>)  See  Lawrence  v.  Todd,  32  L.  J.,  M.  0.  SS;  £x  parte 
Allsop,  32  L.  T.  433 ;  Grainger  v.  Aynsley,  6  Q.  B.  D.  182 ; 
60  L.  J.,  M.  C.  48 ;  and  cases  under  the  Truck  Act,  Bowers  v. 
Lovekinj  25  L.  J.,  Q.  B.  371 ;  Ingram  v.  Barnes,  26  L.  J.,  Q.  B. 
319 ;  Sleeman  v.  Barrett,  33  L.  J.,  Ex.  153.  See  also  post, 
pp.  227,  229. 

(g)  Compare  Sadler  v.  Henlock,  24  L.  J.,  Q.  B.  138  ;  4  E.  & 
B.  570. 

R.  « 
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It  would  also  appear  from  the  deouions  on  the  repealed 
atatuteB  relating  to  master  and  servant  that  the  relation- 
ship exists  where  the  workman  is  bound  to  work  exclusivelj 
for  one  employer  (r),  and  proof  that  he  was  so  boimd  cer- 
tainly tends  to  negative  the  status  of  an  independent 
tradesman. 

Before  leaving  this  subject,  it  must  be  observed  that  the 
Metropolitan  Hackney  Carriage  Acts  have,  for  the  benefit 
of  the  public,  been  held  to  create  a  somewhat  anomalous  re- 
lationship  of  master  and  servant  between  London  cab  pro- 
prietors and  cab  drivers,  at  least  where  the  proprietor  finds 
everything  (s) ;  but  it  is  otherwise  where  the  driver  pro- 
vides his  own  horse  and  harness  (t).  This  construction  of 
the  Acts  in  question  has  not  been  without  criticism  since 
its  introduction  (ti),  and  though  it  has  probably  been  so 
constantly  acted  upon  as  to  have  become  well  established, 
yet  it  seems  that  it  will  not  govern  the  rights  of  the  pro- 
prietor and  driver  inter  se^  which  appear  to  be  those  of 
bailor  and  bailee  respectively  {x). 

Perhaps  the  result  of  that  which  has  been  stated  in  this 
chapter  may  be  shortly  summed  up  as  follows : — ^B., 
working  for  A.'s  benefit,  is  the  latter's  servant,  when  he  is 
bound  to  conform  to  all  A.'s  orders,  such  orders  being 
given  by  A.  independently  and  on  his  own  behalf. 


(r)  See  Hart  v.  Aldridge^  Cowp,  64 ;  Hardy  v.  Ryh^  9  B.  dk 
0.  603 ;  Lancaster  v.  Greaves^  ib.  628 ;  Ex  parte  Johnson,  7  Dowl. 
702;  Ex  parte  Gordon,  25  L.  J.,  M.  0.  12;  3  W.  E.  568. 

(»)   Venahles  v.  Smith,  2  Q.  B.  D.  279 ;  46  L.  J.,  Q.  B.  470. 

(0  King  v.  Spurr,  8  Q.  B.  D.  104 ;  51  L.  J.,  Q.  B.  105. 

(m)  Morley  y.Dunscombe,  11  L,  T.,  0.  8.  199  (1848).  This 
was  an  action  for  personal  injury,  but  it  was  followed  in  the 
later  case  of  Fowles  v.  Hider  (6  E.  &  B.  207;  25  L.  J.,  Q.  B. 
331),  which  was  an  action  of  contract  for  not  safely  carrying 
luggage,  and  the  whole  of  the  reasoning  in  the  judgment  does 
not  seem  applicable  to  actions  for  the  driver's  negligence.  See 
ante,  p.  80,  note  (w). 

(x)  See  Fowler  v.  Lock,  L.  E.,  7  C.  P.  272;  see  10  *h.  90; 
41  L.  J.,  0.  P.  99 ;  43  ib.  394 ;  Venables  v.  Smith,  supra;  Gib- 
bons  V.  Standon,  16  L.  T.  497. 
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CHAPTEE  IV. 

OF  THB  RSSPONSIBILITT  OF  THE  EMPLOYER. 


Sect.  1. — For  the  Acts  of  his  Servants. 

Sect.  2. — For  the  Acts  of  Contractors  and  their 

Workmen. 


Sect.  1. — Metponsibilitt/  of  the  Employer  for  the  Acta  of  hia 

Sermnts, 

Ik  the  present  chapter  it  is  proposed  to  aacertain  what 
are  the  limite  of  the  employer's  responsibility  for  the  acts 
of  subordinates ;  in  other  words,  to  what  extent  the  maxim 
reapondeat  mperiar  applies. 

Speaking  generally ,  the  person  who  is  guilty  of  a  breach  General  role : 
of  duty  is  himself  alone  responsible  for  the  injury  that  is  ^^^^^, 
shown  to  be  the  natural  consequence  of  this  breach.   Culpa 
tenet  suae  auetores  tantum  (a).    And  the  rule  as  thus  stated 
is  only  subject  to  exception  when  the  person  who  commits  Exception. 
a  wrongful  act  is  acting  not  on  his  own  account  but  on 
behalf  of  another.    But  if  the  person  injured  seeks  to 
ohaige  any  person  other  than  him  who  actually  committed 
the  wrongful  act,  he  must  show  that  the  circumstances  are 
sooh  as  to  make  some  other  person  responsible.   In  general 
it  ifi  sufficient  for  this  purpose  to  show  that  the  person  who 
caused  the  injury  was  at  the  time  acting  under  the  authority 
of  some  other  person,  or  in  the  course  of  his  employment  as 


(a)  Per  Lord  Qifford  in  Woodhead  v.  Gartnesa  Mineral  Co,, 
4  fi.  469,  504  (Sc.) ;  and  per  Lord  Neaves  in  Leddtf  y.  Qibaon^ 
11  M.  304,  308  (Sc.). 

c;  2    • 
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a  servant  in  the  business  of  his  master.  In  sach  cases  the 
maxim  respondeat  superior  prevails,  and  the  third  person  or 
the  master  is  responsible ;  nor  will  the  law  permit  him  to 
escape  liability  because  the  act  complained  of  was  not  done 
with  his  own  hand.     Qui/acit  per  alium,  facit  per  se  (b). 

The  reader  will  at  once  see  that  there  are  two  classes  of 
subordinates  who  may  be  employed  in  the  execution  of 
work,  namely,  servants  within  the  meaning  of  the  term  as 
used  in  the  last  chapter,  and  persons,  who,  though  executing 
work  for  an  employer,  are  not  under  his  control,  and  are 
therefore  not  in  his  service  {c).  It  is  proposed  in  the  pre- 
sent section  to  consider  an  employer's  responsibility  for 
his  servant's  acts,  reserving  to  the  next  the  examination  of 
his  responsibility  for  the  acts  of  the  latter  class  of  persons. 

The  authority  which  a  servant  derives  from  his  master 
is  of  two  kinds,  express  and  implied ;  express,  when  the 
master  orders  the  servant  to  perform  a  particular  act ; 
implied,  when  the  servant's  duty  involves  or  permits  the 
commission  of  an  act  not  specifically  ordered.  Where  the 
authority  is  express  it  will  generally  be  superfluous  to 
inquire  into  the  relationship  between  the  parties,  or  to 
look  beyond  the  actual  authority  which,  whether  it  be  in 
the  form  of  an  order  or  only  of  a  request,  is  itself  suffi- 
cient to  entail  responsibility  {d) ;  and  this  responsibility 
exists,  first,  for  the  particular  act  which  the  principal 
required  to  be  done ;  secondly,  for  any  intermediate  act 
which  is  comprised  in  the  performance  of  that  particular 
act ;  and  lastly,  for  any  act  to  which  that  particular  act 
leads  by  physical  necessity  (e). 


{b)  Per  Lord  Cranworih  in  Bartonshill  Coal  Co.  v.  Reid,  3 
Macq.  266,  283. 

(c)  See  ante,  p.  68  et  seq. 

(d)  Stone  v.  Cartwrigkt,  6  T.  B.  41 1^  per  Lawrence,  J.; 
accord.  Monks  v.  Dillon,  12  L.  B.  (Ir.)  321 ;  Lucas  v.  Mason^ 
L.  E.,  10  Ex.  251 ;  44  L.  J.,  Ex.  145. 

(e)  See  Sharrod  v.  Z.  Sf  N.  W.  R,  Co.,  20  L.  J.,  Ex.  186; 
see  Tench  v.  Cheese,  24  L.  J.,  Ch.  716,  719. 
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Nexty  as  to  implied  authority.    In  oases  where  the  re-   Ch.  IV.  1. 1. 
lationship  of  master  and  servant  exists,  there  is  a  continual  i^ZJj^^        * 
flow  of  implied  authority  from  the  master  to  the  servant,  authority. 
by  which  the  latter  is  authorized  to  do  all  the  acts  which 
are  within  the  scope  of  his  emphyment.    Therefore,  where 
an  injury  results  from  an  act  done  hy  a  servant,  as  such, 
a  presumption  arises  from  the  relationship  that  he  had 
authority  from  the  master  to  do  the  act;  and  this  pre- 
sumption can  only  be  rebutted  by  showing  as  a  fact  that 
the  act  complained  of  was  not  within  the  scope  of  the  ser- 
vant's employment.    If  this  can  be  done,  the  master  will 
not  be  liable  (/). 

It  is  impossible  to  lay  down  any  general  rule  as  to  what  Soope  of 
acts  are,  and  what  are  not,  within  the  scope  of  a  servant's  *™^  ^^^ 
employment,  as  the  question  is  one  which  depends  upon 
the  circumstanoes  of  each  particular  case  (g).  A  master  is 
responsible  for  all  the  acts  of  his  servant  which  are  done 
in  the  execution  of  the  latter's  duty  (A).  If  a  coachman 
drives  his  master's  carriage  where  he  is  ordered  to  go,  and 
by  negligent  driving  does  an  injury,  the  master  is  re- 
sponsible. 

But  the  master  is  not  responsible  for  acts  of  the  servant 
which  are  not  done  in  the  execution  of  the  latter's  duty ;  and 
if  the  servant  takes  his  master's  carriage  without  permis- 
sion, and  employs  it  for  his  own  purposes,  he  alone  is 
answerable  for  any  injurious  consequences  which  arise 
during  his  use  of  it  (i). 


(/)  McManus  v.  Crickett^  1  East,  106 ;  Williams  v.  Jones^ 
33  L  J.,  £x.  297,  affirmed  3  H.  &  C.  602 ;  Stevens  v.  Wood- 
tcard,  6  Q.  B.  D.  318 ;  50  L.  J.,  Q.  B.  231. 

(y)  As  to  the  liability  of  innkeepers  and  lodging-house 
keepers  for  the  acts  of  their  servants,  see  Calyces  case,  1  Sm. 
L.  C.  (8th  ed.)  p.  131,  and  the  notes  thereto;  see,  too,  Clench 
v.  ITArenherg,  1  Cab.  &  EU.  42. 

{h)  Semble,  though  a  third  person  may  be  also  liable, 
Whiteley  v.  Pepper,  2  Q.  B.  D.  276 ;  46  L.  J.,  Q.  B.  436. 

(0  Storey  v.  Ashton,  L.  E.,  4  Q.  B.  476;  38  L.  J.,  Q.  B.  223. 
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Ok.  IT.  1. 1.  Thus,  in  Earner  v.  Mitchell  {k)^  the  defendant's  eervant 
j^~^~^|  had,  without  permissiony  taken  a  hone  and  cart  out  of  his 
MiuhtU.  master's  stables  for  his  own  purposes,  bat  while  retaining 
home  had  called  at  one  or  two  places  for  a  porpoee  oon- 
neoted  with  his  master's  bosiness.  On  the  homeward 
journey  he  negligently  came  into  collision  with  the  plain- 
tiff's cab,  and  thereupon  the  action  was  brought.  The 
Common  Pleas  Division  gave  judgment  for  the  defendant ; 
and  lindley,  J.,  said,  ''The  inference  I  draw  from  the 
facts  found  in  the  case  is,  that  the  servant  was  engaged,  as 
well  on  his  return  as  on  his  outward  journey,  upon  his  own 
private  business;  and  that  that  journey  cannot,  by  the 
mere  fact  of  the  man  making  a  pretence  of  duty  by  stop- 
ping on  his  way,  be  converted  into  a  journey  made  in  the 
course  of  his  employment."  Similarly,  if  A.  the  servant 
of  B.  of  his  own  accord  goes  to  assist  G.'s  servants  in  the 
performance  of  their  work,  B.  will  not  be  liable  if  by  the 
negligence  of  A.  while  so  assisting  injury  is  inflicted  upon 
one  of  such  servants  or  a  member  of  the  public  (/). 
Prohibited  aot  On  the  other  hand,  it  will  be  8u£Scient  to  charge  the 
•oope  ofem-  master  if  the  wrongful  aot  take  place  in  the  course  of  the 
plojment.  performance  of  the  proper  duties  in  which  the  servant  is 
engaged  (m).  Those  who  have  the  control  of  the  buaineeB 
are  responsible  for  the  acts  of  their  subordinates,  and  it  is 
not  sufficient  for  them  to  order  that  the  work  shall  be  so 
done  that  no  injury  shall  be  occasioned  to  any  third  per- 
son. That,  of  course,  must  be  avoided,  whether  orders  to 
that  effect  are  given  or  not.  The  master  is  bound  to  take 
care  that  his  orders  are  obeyed,  and  if  there  is  a  violation 
of  them,  whether  openly  or  secretly,  he  is  liable  for  the 
consequences  (n) ;  and  it  will,  therefore,  be  immaterial 


k)  2  C.  P.  D.  357;  see,  too,  Cormack  v.  Dit^by,  Ir.  E.,  9 
Jj.  557. 

7)  Gallagher  v.  Burrell,  11  B.  53  (Sc);  21  So.  L.  B.  88. 
[m)  See  Page  v.  Defries,  7  B.  &  S.  137. 
(n)  BettB  V.  De  Vitre,  L.  B.,  3  Oh.  429,  442 ;  87  L.  J.,  Oh. 
825. 
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that  the  partioalar  aot  complained  of  was  forbidden  by  the  Oh.  iv.  •.  i. 
master,  or  even  a  wilful  and  intentional  wrong  on  the  part  ' 
of  the  servant,  if  in  point  of  fact  it  lay  within  the  scope  of 
the  latter's  employment  (o). 

For  example,  the  master  was  held  liable  where  the  ser-  ^^^^  ▼• 
yant,  the  driver  of  an  omnibus,  in  the  course  of  a  quarrel  omg^,  co.    ' 
with  a  tramway  conductor,  struck  at  him  with  his  whip 
and  injured  the  plaintiff,  who  was  a  passenger  in  the 
omnibus  (/>)•    The  plaintiff  here  sued  in  contract,  but  it 
was  said  that  in  such  a  case  it  did  not  much  matter  whether 
the  action  was  in  contract  or  tort  {q).    The  principle  to  be  General 
deduced  from  the  authorities  on  this  subject  is,  that  where  pri^c^P^- 
a  servant  is  acting  within  the  scope  of  his  employment, 
and  in  so  acting  does  something  negligent  or  wrongful, 
the  employer  is  liable,  even  though  the  act  done  may  be 
the  very  reverse  of  that  which  the  servant  was  actually 
directed  to  do.    The  matter,  therefore,  is  one  specially 
within  the  province  of  the  jury ;  and  the  question  in  every 
case  is,  whether  there  is  any  evidence  upon  which  they 
could  find  that  the  servant  in  doing  what  he  did  was  acting 
within  the  scope  of  his  employment  (r).    Moreover,  where 


(o)  Seymour  v.  Greenwood,  30  L.  J.,  Ex.  327;  Limpus  v. 
Lon.  Gen.  Omn,  Co,,  32  L.  J.,  Ex.  34 ;  Burns  v.  Pouhom, 
L.  R.,  8  C.  P.  563;  42  L.  J.,  C.  P.  302;  Whatman  v.  Pearson, 
L.  E.,  3  C.  P.  422  ;  37  L.  J.,  C.  P.  156. 

(p)  Ward  V.  Lon.  Gen,  Omn,  Co,,  42  L.  J.,  0.  P.  265;  28 
L.  T.  850. 

(g)  lb. J  per  Martin,  B.,  and  Blackburn,  J. ;  accord.  Foulkee 
V.  Jklei.  Diet,  R,  Co.,  5  0.  P.  D.  157;  49  L.  J.,  C.  P.  361,  In 
America,  a  decidedly  broad  view  has  been  taken  of  the  scope 
of  the  servant's  employment ;  at  least  in  one  case,  where  a 
railway  company  was  held  liable  for  the  act  of  one  of  the  con- 
ductors in  kissing  a  female  passenger ;  Croaker  v.  Chicago  Sf 
N.  W,  R,  Co.^  17  Am.  Eep.  504. 

(r)  Bayley  v.  M,  S,  Sf  L,  R,  Co,,  L.  E.,  8  C.  P.  148 ;  42  L.  J., 
C.  P.  78;  Tvard  v.  Lon,  Oen,  Omn.  Co.,  supra;  MilnerY,  G,  N, 
R,  Co.,  50  L.  T.  367.  ''  Where  an  agent  is  clothed  with  osten- 
sible authority,  no  private  instructions  prevent  his  acts  within 
the  scope  of  tiiat  authority  from  binding  his  principal."    Per 
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Ch.  IT.  ■.  1.   the  jury  have  arrived  at  a  deoision  the  Court  will  interfere 

with  it  as  being  against  the  weight  of  evidence  only  if  the 

verdiot  was  such  as  reasonable  men  ought  not  to  have 
come  to(8). 
When  ^  If  the  servant's  act  is  not  within  the  scope  of  his  em- 

SJJ[^on         ployment,  liability  will  not  attach  to  the  master,  even 
immaterial,     though  the  servant  supposed  himself  to  be  acting  in  further- 
ance of  his  master's  interests  (t) ;  and  in  all  cases  where 
there  is  a  doubt  as  to  the  extent  of  the  servant's  ostensible 
authority,  the  nature  of  the  service  should  be  taken  into 
Allen  T.  L,  #  aocount  (w).     Thus,  in  one  case  (ar),  a  ticket  clerk  in  the 

S        W     M       Co  m  V/' 

employment  of  a  railway  company  had  given  the  plaintifi 
into  custody  on  the  charge  of  attempting  to  steal  from  a 
till  in  the  station,  and  an  action  for  false  imprisonment 
was  brought  against  the  company.  The  jury  found  that 
the  ticket  derk  was  acting  (as  he  supposed)  in  furtherance 
of  the  defendants'  interests.  The  Court  of  Queen's  Bench, 
however,  made  absolute  a  rule  for  a  nonsuit  on  the  ground 
that,  though  the  ticket  clerk  had  implied  authority  to  do 
all  those  things  which  were  necessary  for  the  protection  of 
the  company's  property,  or  for  the  fulfilling  of  his  duty 
with  regard  to  the  matters  about  which  he  was  employed. 


Lord  Blackburn  in  National  Bolivian,  Sfc,  Co.  v.  Wihony  5  App. 
Gas.  at  p.  209. 

(«)  Solomon  v.  Bittan^  as  reported  W.  N.  1881,  p.  164;  and 
Times,  Dec.  10,  1881.  In  the  report  8  Q.  B.  D.  176,  it  is  said 
the  question  is,  whether  the  verdict  was  such  as  reasonable 
men  ought  to  have  come  to.  But  the  authors  have  reason  to 
believe  that  the  first-mentioned  reports  are  more  correct.  The 
case  is  not  reported  elsewhere. 

it)  Allen  V.  Z.  ^  S,  W.  R,  Co,,  L.  R,.  6  Q.  B.  65 ;  40  L.  J., 
Q.  B.  65 ;  Bank  of  N,  S.  Wales  v.  Owston,  4  App.  Gas.  270 ; 
48  L.  J.,  P.  C.  25.  Compare  Bolinghroke  v.  Swindon  Local 
Board,  L.  R,  9  C.  R  575 ;  43  L.  J.,  C.  R  675. 

{u)  Howard  v.  Shetcard,  L.  E.,  2  G.  R  148 :  36  L.  J.,  G.  R 
42. 

{z)  Allen  V.  Z.  Sf  S.  W.  R,  Co,,  supra  ;  and  see  Edwards  v. 
Z.  Sf  N.  W.  R.  Co,,  L.  E.,  5  G.  R  445 ;  39  L.  J.,  G.  R  346. 
Compare  Van  den  Eynde  v.  Ulster  R.  Co.,  Jx.  E.,  6  C.  L.  328. 
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he  was  not  authorized  to  punish  for  a  supposed  infringe-  Ch.  iv.  s.  l. 
ment  of  the  law.  Blackburn,  J.,  remarking  (y),  "  It  can- 
not  be  said  that  a  man,  whose  dutj  it  was  to  issue  tickets, 
was  like  a  watchman  or  a  police  constable  who  was  set 
there  to  watch.  A  possible  case  might  be  put  of  a  man 
who  is  employed  as  a  gamekeeper,  to  whom  an  implied 
authority  might  be  said  to  be  given  to  arrest  persons  whom 
he  thought  to  be  poachers,  and  if  he  made  a  mistake  and 
arrested  the  wrong  persons  his  master  might  be  liable"  (z). 
Although  a  servant's  acts  are  attributable  to  his  master, 
it  does  not  follow  that  his  private  motives  are,  bj  in- 
f erence,  to  be  so  extended  as  to  become  the  motives  of  the 
master  (a). 

But,  though  the  act  complained  of  is  not  one  which  falls  Ratification, 
within  the  scope  of  the  employment,  yet  the  employer  may 
attach  responsibility  to  himself  by  reason  of  his  having 
subsequently  adopted  and  ratified  it.    The  law,  with  re- 
spect to  ratification,  is  clear,  and  applies  equally  to  cases 
of  tort  and  of  contract.    In  the  application  of  the  prin- 
ciple, however,  it  must  be  remembered  that  it  is  not  every 
act  of  a  subordinate  that  can,  in  point  of  law,  be  ratified 
by  an  employer,  for  certain  conditions  are  essential  to  the 
existence  of  a  valid  ratification.    That  is  to  say,  the  sub-  Conditions 
ordinate  must  have  ostensibly  assumed,  in  the  commission  ^••®'^***^  *®* 
of  the  act,  to  have  acted  on  behalf  of  the  employer ;  and, 
secondly,  the  ratification  must  be  made  either  with  full 
knowledge  of  the  act  to  be  adopted  or  with  intention  to 
adopt  it  at  all  hazards.    As  regards  the  first  of  these  points, 

(y)  See  the  report,  40  L.  J.,  Q.  B.  at  p.  58. 

(z)  Compare  Lucas  v.  MaBon,  L.  B.,  10  Ex.  251 ;  44  L.  J., 
Ex.  145,  posty  p.  100.  But  even  though  the  company's  ser- 
vant has  authority  to  arrest,  the  company  would  not  be  liable 
for  an  arrest  made  by  him  in  revenge  for  a  private  quarrel 
of  his  own.  See  Lumsden  v.  Z.  *•  S,  W,  R.  Co.,  16  L.  T.  609; 
and  Bee  Walker  v.  S.  E,  R,  Co,,  L.  E.,  5  C.  P.  640 ;  39  L.  J., 
C.  P.  346. 

(a)  Carmichael  v.  Limerick  &•  Waterford  R.  Co.,  13  Ir.  L.  B. 
313,  326,  per  Blackburn,  C.  J. 
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for  the  maa 
ter. 

Wihon  T. 
Titmrntm. 


Ch.  IT.  1. 1.  the  case  of  Wihon  v.  Tumman  {a)  may  with  advantage  be 
Servant  musT  co^^^ted.  There  the  plaintiff's  goods  had  been  seized  in 
aasome  to  act  execution  by  the  sheriff,  under  process  issued  against  a  third 
person.  The  defendant,  however,  did  not  authorize  the 
seizure  before  or  at  the  time  when  it  was  made,  but  it  was 
contended  that  he  had  by  his  subsequent  conduct  ratified 
the  act  of  the  sheriff,  and  was  therefore  liable  as  for  tres- 
pass de  bonis  asportatis.  Notwithstanding  the  adoption  by 
the  jury  of  this  view  of  the  case,  Parke,  B.,  directed  a 
verdict  for  the  defendant,  and,  upon  an  application  to  enter 
the  verdict  for  the  plaintiff,  this  direction  was  upheld  by 
the  Court  of  Common  Fleas.  The  judgment  of  the  Court 
was  delivered  by  Tindal,  C.  J.,  who  said,  ^'  That  an  act 
done,  for  amtheVy  by  a  person,  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any 
precedent  authority  whatever,  becomes  the  act  of  the  prin* 
cipal,  if  subsequently  ratified  by  him,  is  the  known  and 
well-estabUshed  rule  of  law.  In  that  case  the  principal  is 
bound  by  the  act,  whether  it  be  for  his  detriment  or  his 
advantage,  and  whether  it  be  founded  on  a  contract  or  a 
tort,  to  the  same  extent  as  by,  and  with  all  the  conse- 
quences that  follow  from,  the  same  act  done  by  his  previous 
authority."  The  learned  judge  proceeded  to  point  out 
that  the  sheriff's  officers,  who  were  the  original  trespassers 
by  taking  the  plaintiff's  goods,  did  not  assume  to  act  at 
the  time  as  agents  or  bailiffs  of  the  defendant,  but  acted 
as  theservants  of  another,  m.,  the  sheriff.  Again,  in  an 
older  case  (i),  the  plaintiff  sued  A.  and*  B.  for  assaulting 
him  and  taking  a  gun  from  him.  It  appeared  that  A. 
was  the  servant  of  one  P.,  and  that  B.,  the  other  defen* 
dant,  was  employed  by  P.  in  protecting  game  on  the  locus 
in  qito.  Whilst  the  plaintiff  was  shooting,  A.  seized  him 
and  took  away  his  gun.    A.  took  the  gun  to  B.  who,  on 


JTiUoH 
T,  Barker^ 


(a)  6  M.  &  G.  236 ;  12  L.  J.,  0.  P.  307 ;  accord.  WooUen  v. 
Wriffht,  31  L.  J.,  Ex.  513. 
(i)   Wilson  V.  Barker,  4  B.  &  Ad.  614. 
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being  sulsequenily  asked  for  it  by  the  plaintifip,  refused  to  Ch.  IV.  1. 1. 
give  it  up.  Alderson,  J.,  was  of  opinion  that  this  evidence 
did  not  support  an  action  of  trespass  against  B.,  and  a 
verdict  was  therefore  taken  for  him,  which  the  Court 
refused  to  disturb.  And  Parke,  J.,  said,  *' Unless  you 
could  prove  here  that  the  seizure  of  the  gun  was  to  B.'s 
use,  he  ocuinot  be  made  ^ble  in  trespass." 

If,  however,  a  servant's  act  can  be  said  to  have  been 
done  for  the  use  or  benefit  of  his  master,  although  not 
authorized  in  the  first  instance  by  him,  there  is  no  doubt 
that  the  master  can  ratify  it  (c). 

Secondly,  the  necessity  that  the  employer  should  adopt  Adoption 
the  act  with  knowledge,  or  with  the  intention  to  adopt  it  ^wiedg«,  or 
in  any  event,  may  be  illustrated  by  the  case  of  Letcis  v.  at  all  hazards. 
Bead  (rf).     There  a  landlord  ordered  baiHffs  to  distrain  for  ^^  ^-  ^''^' 
rent,  and  directed  them  not  to  take  anything  except  on  the 
demised  premises.    Sheep  of  the  plaintiffs  were  seized  by  the 
bailiffs  and  sold,  and  the  defendant  received  the  proceeds. 
The  defendant  failed  to  prove  that  the  sheep  in  question 
were  upon  the  demised  premises  when  seized,  but  there  was 
no  evidence  that  he  was  informed  or  had  any  reason  to  be- 
lieve that  they  were  not.   The  plaintiff  brought  an  action  for 
the  conversion,  and  the  jury  found  a  verdict  in  his  favour. 
The  Court  made  absolute  a  rule  for  a  new  trial,  on  the 
groimd  that  the  defendant  could  not  be  liable  in  trover 
unless  he  ratified  the  act  of  the  bailiffs  with  knowledge 
that  they  took  the  sheep  elsewhere  than  on  the  demised 
premises,  or  unless  he  meant  to  take  upon  himself  without 
inquiry  the  risk  of  any  irregularity  which  they  might  have 
committed,  and  to  adopt  all  their  acts.    For  the  intention 


(c)  Eastern  Counties  R,  Co.  v.  Broom,  20  L.  J.,  Ex.  196, 
201. 

{d)  14  L.  J.,  Ex.  295 ;  accord.  Freeman  v.  Rosher,  18  L.  J., 
Q.  B.  340 ;  Edwards  v.  L.  Sf  N.  W.  R.  Co.,  L.  R,  5  C.  P.  445; 
39  L.  J.,  0.  P.  346;  Phosphate  of  Lime  Co.  v.  Green,  L.  B., 
7  C.  P.  48,  67. 
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Ch.  IT.  s.  1.  of  the  employer  to  adopt  the  act  at  all  events  is  the  same 
as  adopting  with  knowledge  {e).  But  apart  from  this  rule 
an  act  which  might  have  a£Porded  evidence  of  ratifi- 
cation if  the  employer's  knowledge  had  been  proved,  will 
not  avail  the  plaintiff  in  the  absence  of  such  proof.  Ac- 
•  oordingly,  the  mere  fact  that  a  railway  company's  solicitor 
attended  to  prosecute  a  charge  against  the  plaintiff  for 
travelling  without  paying  his  fare,  has  been  held  to  afford 
no  evidence  of  ratification  of  their  servant's  act  in  arresting 
the  plaintiff  in  the  absence  of  proof  that  either  the  company 
or  the  solicitor  knew  of  the  arrest  (/). 
Ratification  With  rcspect  to  ratification  by  a  corporation  of  its  ser- 
iMmT^^'  vant's  acts,  it  must  be  remembered  that  such  a  body  cannot 
be  bound  by  the  commission  of  acts  by  its  agents  or  ser- 
vants which  are  outside  its  own  powers,  and  therefore  the 
command  to  do  those  acts  being  wholly  void  qua  the  cor- 
poration, any  supposed  ratification,  which  is  no  more  than 
equivalent  to  such  command,  must  in  like  manner  be  wholly 
void  also.  As  was  observed  by  Lord  EUenborough,  C.  J., 
*'  The  intendment  which  the  law  makes  from  the  subse- 
quent adoption  of  the  act  can  only  be  made  where  the 
party  is  in  a  situation  to  have  originally  commanded 
it"(^).  Nor  would  any  adoption  of  such  an  act  by  an 
individual,  whether  an  official  or  a  member  of  the  corpo- 
ration, render  that  person  liable  as  by  ratification,  inas- 
much as  the  servant  would  most  probably  have  assumed 
to  act  on  behalf  of  the  corporation  itself  and  not  on  behalf 
of  such  individual. 


{e)  Freeman  v.  Rosher,  18  L.  J.,  Q.  B.  340. 

(/)  Eastern  Counties  R,  Co,  v.  Broom,  20  L.  J.,  Ex.  196, 
201 ;  Walker  v.  S,  E,  R.  Co,,  L.  B.,  5  C.  P.  640;  39  L.  J., 
C.  P.  346,  348;  and  see  Roe  v.  Birkenhead,  Sfc.  R,  Co,,  21 
Xi.  J. I  iliX.  9. 

(y)  In  NicoU  V.  Glennie,  1  M.  &  S.  588,  592 ;  and  as  to  the 
application  of  this  principle  in  the  case  of  a  company  formed 
after  the  commission  of  the  act,  see  In  re  Empress  Engineering 
Co.,  16  Ch.  D.  125. 
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Having  thus  arriyed  at  the  general  principle  that  a  Ch.  iv.  1. 1. 
master  is  bound  to  guarantee  third  persons  against  all  hurt 
arising  from  the  wrongful  or  careless  acts  of  those  acting 
under  his  orders  and  in  the  course  of  his  business,  we  may 
at  once  state  that,  as  regards  persons  not  in  the  service  of 
the  master,  the  maxim  respondeat  superior  is  strictlj  appli- 
cable. In  every  case,  therefore,  where  a  member  of  the 
public  has  been  injured  by  a  servant  he  will  be  entitled  to 
treat  the  act  of  the  servant  as  the  act  of  the  master,  and  at 
his  option  sue  either  master  or  servant,  or  bring  an  action 
against  them  both  jointly. 


Sect.  2. — Re^nsibiKty  of  the  Employer  for  the  Acts  of 
Contractors  and  others  not  in  his  Service. 

It  was  long  since  definitely  decided  that  the  rule  which  Employer  not 
fixes  liability  upon  a  master  for  the  wrongful  acts  of  his  ©f  contractor 
servants  has  no  application  to  the  case  of  a  person  employ-  "^^  *^  work- 
ing an  independent  contractor,  and  that,  therefore,  in  such 
a  case  the  employer  is  not  liable  for  the  acts  of  such  a  con- 
tractor or  his  servants.     This  point,  however,  though  be- 
yond dispute  at  the  present  day,  caused,  in  the  first  instance, 
a  remarkable  divergence  of  judicial  opinion. 

In  the  well-known  case  of  Laugher  v.  Pointer  {h)^  tried  Laugher  v. 
before  Abbott,  0.  J.,  in  1823,  the  defendant  being  in  town  -^''"^• 
for  a  few  days  with  his  own  carriage,  had  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  day,  which 
were  accordingly  supplied  to  him,  together  with  a  coach- 
man. The  defendant  did  not  select  the  coachman,  but 
the  stable-keeper  sent  such  a  person  as  he  chose.  The 
coachman  negligently  drove  against  the  plaintiff's  horse, 
and  for  this  the  defendant  was  sued.  The  Lord  Chief 
Justice  nonsuited  the  plaintiff,  and  a  rule  nisi  for  a  new 

(A)  5  B.  &  C.  647. 
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Oh.  rr.  f .  8.  trial  was  afterwards  granted.  In  consequence  of  a  differ- 
*——^^  ence  of  opinion  in  the  King*s  Bench,  the  case  was  directed 
to  be  aj^ed  before  aU  the  judges,  but  as  they  were  not 
agreed  in  opinion,  it  fell  to  the  four  judges  of  the  King's 
Bench  to  give  judgment  upon  the  case.  Baylej  and 
Holroyd,  JJ.,  thought  that  the  rule  should  be  made  abso- 
lute, but  Abbott,  C.  J>,  and  littledale,  J.,  being  of  opinion 
that  the  nonsuit  should  be  upheld,  the  rule  was  necessarily 
discharged.  It  will  be  sufficient  to  refer  the  reader  to  the 
exhaustive  judgment  of  the  learned  judge  last  named, 
with  which  the  later  authorities  are  in  accordance,  and 
which  gives  as  a  reason  for  a  master's  liability  for  his  ser- 
vants' acts  their  selection  by  him  to  do  the  business  re- 
quired (t). 
Quarman  y.  The  same  point  subsequently  arose  in  1840  before  the 

Court  of  Exchequer  in  the  case  of  ^Mrman  v.  Burnett  (A), 
where  the  circumstances,  though  substantially  the-  same  as 
in  the  last-mentioned  case,  were,  if  anything,  more  in 
favour  of  the  plaintiff,  inasmuch  as  the  same  coachman 
was  regularly  supplied  to  the  defendants,  and  wore  a  livery 
hat  and  a  coat  provided  by  them.  The  jury  found  a  ver- 
dict for  the  plaintiff,  but  the  Court  made  absolute  a  rule 
for  a  nonsuit.  The  judgment  of  the  Court — ^Parke,  Alder- 
son  and  Eolfe,  BB. — was  delivered  by  Parke^  B.,  who 
said :  "  The  liability,  by  virtue  of  the  principle  of  relation 
of  master  and  servant,  must  cease  where  the  relation  itself 
ceases  to  exist ;  and  no  other  person  than  the  master  of 
such  servant  can  be  liable,  on  the  simple  ground  that  the 
servant  is  the  servant  of  another,  and  his  act  the  act  of 
another ;  consequently,  a  third  person  entering  into  a  con- 
tract with  the  master,  which  does  not  raise  the  relation  of 
master  and  servant  at  all,  is  not  thereby  rendered  liable ; 
and  to  make  such  person  liable  recourse  must  be  had  to 


(t)  See  Poihier  on  Obligations,  by  Evans,  p.  72.    And  see 
ante^  Chap.  III.,  pp.  63,  64. 
{k)  6  M.  &  W.  499. 
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a  different  and  more  extended  principle^  namely,  that  a  Ch.  ly.  •.  2. 
person  is  liable  not  only  for  the  acts  of  his  own  servant, 
but  for  any  injury  which  arises  by  the  act  of  another 
person  in  carrying  into  execution  that  which  that  other 
person  has  contracted  to  do  for  his  benefit.  That,  how- 
ever ....  cannot  be  maintained  to  its  full  extent  with- 
out producing  consequences  which  would  shock  the  common 
sense  of  all  men." 

The  foregoing  judgment  has  been  constantly  approved, 
and  has  very  recently  been  applied  in  the  case  of  Jones  v. 
Mayor y  8fc.  of  Liverpool  (/)  to  a  state  of  facts  only  differing 
from  those  in  Quarman  v.  Burnett^  in  that  the  driver  was 
driving  the  defendants'  watercart  instead  of  a  carriage, 
and  that  he  received  no  money  from  them,  whereas  in  both 
Laugher  v.  Pointer  and  Quarman  v.  Burnett  gratuities 
were  given  to  the  coachman  (m). 

It  should  be  noticed,  however,  that  there  may  be  cir-  Employer 
eumstances  under  which  one  who  employs  a  contractor  If^     l£^® 

tr    J  asaumes 

may  become  liable  for  the  negligence  of  the  latter  or  his  special 
servants,  not  by  virtue  of  the  existence  of  the  relationship  ^^      * 
of  master  and  servant,  but  by  subsequent  conduct,  as  by 
the  assumption  of  a  special  control  over  their  actions.    In 
this  way  the  hirer  of  job  horses  with  a  driver  may  incur 
responsibility  for  the  acts  of  the  latter  (n),  as  by  being 
present  at  and  assenting  to  them  (o).      And  a  person 
employing  a  contractor  to  make  a  drain  has  been  held 
liable  on  similar  groimds  for  the  non-removal  of  a  dan- 
gerous heap  of  rubbish  on  the  highway  (p) ;  and  so,  if  or  if  work 
under  a  contract  a  portion  only  of  the  work  is  specified,  ^^^S^a^^ 
while  the  remainder  is  to  be  executed  according  to  the  contract. 
directions  and  under  the  supervision  of  the  employer,  it 

(/)  14  Q.  B.  D.  890 ;  54  L.  J.,  Q.  B.  345. 

fm)  See  ante^  Ohap.  HI.,  p.  67. 
n)  Quarman  v.  Burnett,  6  M.  &  W.  at  p.  507. 
(o)  M'Laughlin  v.  Pryor,  4  M.  &  G.  48. 
{p)  Burgess  Y.  Gray,  14  L.  J.,  0.  P.  184.    Compare  Peachey 
V.  Rowland,  22  L.  J.,  0.  P.  81. 
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Gh.  lY.  ■.  S.  may  be  that  in  respect  of  the  latter  part  he  will  be  liable 
for  the  acts  of  the  contractor  {q).  But  there  might,  as  it 
seems,  be  reserved  a  right  in  the  oontractee  to  yary  the 
specification  from  time  to  time  without  the  assumption  of 
any  control  over  the  mode  of  performing  the  work,  and 
without  therefore  incurring  responsibility  for  the  contractor 
or  his  servants.  The  question  is  one  of  the  degree  of  con- 
trol, and  must  be  considered  with  reference  to  the  circum- 
stances of  each  particular  case,  as  may  be  seen  from  the 
following  illustration  (r).  In  Steel  v.  8.  E.  R.  Co,  («),  the 
defendants'  surveyor  told  the  contractor  what  he  was  to 
do,  but  the  contractor  determined  in  what  manner  that 
which  the  surveyor  told  him  to  do  should  be  carried  out. 
A  certain  road  had  to  be  cut  through,  and  the  surveyor 
directed  that  half  of  it  only  should  be  cut  through  at  one 
time.  The  contractor,  however,  in  carrying  out  the  opera- 
tion, out  through  the  whole  at  once,  and  thereby  caused 
injury  to  the  plaintiff.  Upon  this  the  action  was  brought, 
but  judgment  was  given  in  favour  of  the  defendants  under 
the  general  principle  above  stated  {t). 

The  general  principle  of  an  employer's  non-liability  for 
the  acts  of  a  contractor  and  his  servants  may  be  farther 

Rap¥m  v.  illustrated  by  the  following  cases.  In  Hapson  v.  Cubitt  («) 
the  defendant,  who  was  a  builder,  had  contracted  to  execute 
alterations  in  a  club-house,  and  amongst  the  rest  to  repair 
the  necessary  gas  fittings.  The  defendant  made  a  sub- 
contract with  Bland,  a  gasfitter,  to  do  the  latter  portion  of 
the  work.      During  the  progress  of  the  work  the  gas, 


{q)  Allen  v.  Hayward^  15  L.  J.,  Q.  B.  at  p.  502  ;  Pendlehury 
y.  Oreenhalgh,  1  Q.  B.  D.  36 ;  45  L.  J.,  Q.  B.  3. 

(r)  And  see  ante^  Chap.  III.,  p.  72. 

(*)  16  C.  B.  550.     Compare  Monks  v.  Dillon^  12  L.  E.  (Ir.), 
321,;7oa/,  p.  111. 

{t)  The  control  being  insufficient  to  impose  liability,  see 
ante,  Chap.  HI.,  p.  74 ;  and  see  Dalton  y.  Bachelor,  1  F.  & 
F   15 
'(m)'i1L.  J.,  Ex.  271. 
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through  the  negligence  of  Bland,  escaped  and  exploded,  Ch,  iv.  i.  8. 
inflicting  serions  injury  upon  the  plaintiff.  The  Court 
held  that  the  defendant  was  not  liable  for  the  negligence 
of  Bland,  who  was  not  the  servant  of  the  defendant,  but  a 
sub-contractor,  and  they  expressly  adhered  to  the  principle 
laid  down  in  Quafjnan  y.  Burnett  (x). 

Again,  in  Eeedie  v.  L.  Sf  N.  W.  B.  Co.  (y),  the  plaintifiPs  ^^^  ▼•  -C-  * 
husband,  whilst  passing  under  a  viaduct  in  course  of  con- 
struction on  the  defendants'  railway,  was  killed  by  the  fall 
of  a  heavy  stone  from  a  travelling  truck.  The  accident 
happened  through  the  negligcQce  of  the  workmen  on  the 
viaduct,  who  were  employed  by  Messrs.  C,  the  contractors 
for  the  construction  of  that  portion  of  the  line.  The  Court, 
after  a  careful  review  of  the  authorities,  considered  that 
the  law  was  settled,  and  held  that  the  defendants  were  not 
Kable.  This  case  is  a  stronger  decision  than  those  already 
referred  to,  for  the  defendants  had  not  only  the  general 
right  of  watching  the  progress  of  the  works  (s),  but  also  of 
dismissing  such  of  the  workmen  as  were  incompetent. 

Lastly,  in  the  recent  case  of  Pearson  v.  Cox  and  others  {a) ,  Fear9im  v.  Cox, 
the  defendant  Cox  was  the  owner  of  certain  land  upon 
which  building  works  were  being  carried  out  by  the  other 
defendants,  Bradley  and  Barker,  in  pursuance  of  a  con- 
tract. Bradley  and  Barker  employed  a  sub-contractor  to 
do  the  plastering,  and  one  of  the  sub-contractor's  work- 
men accidentally  caused  the  fall  of  a  tool,  which  injured 
the  plaintiff  as  he  was  passing  along  the  public  footpath. 
The  sub-contractor  was  not  made  a  defendant  to  the  action. 
The  Court  of  Appeal  held  that,  even  assuming  the  plaintiff 
was  entitled  to  recover  against  some  one,  the  only  person 
responsible  for  the  workman's  act  was  his  master,  the  sub- 
contractor. 


(x)  6  M.  &  W.  499,  ante,  p.  94. 
(i 


[y)  20  L.  J.,  Ex.  65. 

{%)  Compare  Stephen  v.   Thurso   Commissioners j  3  B.  535 
(8c.),  cited  an/0,  Chap.  III.,  p.  70. 
(fl)  2  C.  P.  B.  369. 
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Ch.  IV.  1.  8. 

Role  in  Mur- 
ray V.  Currie, 
per  Willee,  J. 


When  em- 
ployer liable 
for  act  of 
independent 
person. 


Where 
employer 
directs  ?ery 
act. 


The  result  may  be  put  in  the  words  of  Willes,  J.,  in 
Murray  v.  Currie  (6).  "In  ascertaining  who  is  liable  for 
the  act  of  a  wrongdoer,  you  must  look  to  the  wrongdoer 
himself,  or  to  the  first  person  in  the  ascending  line  who  is 
the  employer  and  has  control  over  the  work.  You  cannot 
go  further  back,  and  make  the  employer  of  that  person 
Uable"(c). 

We  must  now  proceed  to  consider  the  cases  to  which  the 
rule  as  to  the  non-liability  of  an  employer  for  the  acts  of 
contractors  or  their  servants  has  no  application,  and  in 
which  the  employer  incurs  liability  though  he  has  em- 
ployed an  independent  person  over  whose  operations  he 
exercises  no  control.  These  cases  may  be  conveniently 
divided  into  two  classes.  First,  oases  where  a  contractor 
is  employed  to  do  an  unlawful  act;  and  secondly,  oases 
where  a  personal  duty  is  cast  upon  the  employer,  the  per- 
formance of  which  he  cannot  delegate  to  a  third  person. 

Under  the  first  class  of  cases  a  person  will  be  liable  for 
the  acts  of  a  contractor  or  his  servants  by  reason  of  the 
employment  of  the  contractor  to  do  the  very  act  which 
constitutes  the  cause  of  action  {d).  Thus,  if  A.  employs 
B,  to  cut  down  one  of  C.'s  trees,  and  B.  accepts  and  oarri^ 
out  the  order  accordingly,  A.  will  be  liable  for  the  tortious 
act  of  felling  the  tree  though  he  exercises  no  control  over 
B.'s  movements. 

In  this  case  the  act  directed  is  per  ae  unlawful,  and 


{b)  L.  R.,  6  C.  P.  24,  27 ;  S.  C,  40  L.  J.,  0.  P.  26 ;  and 
see  Pickard  v.  Smith,  10  C.  B.,  N.  S.  470,  480 ;  Daniel  y.  Met. 
R.  Co,,  L.  R.,  6  H.  L.  45 ;  40  L.  J.,  0.  P.  121. 

(c)  For  further  illustrations  of  this  principle,  see  MiUigan 
V.  Wedge,  10  L.  J.,  Q.  B.  19 ;  Allen  v.  Hay  ward,  15  L.  J., 
Q.  B.  99;  Gayford  v.  NicholU,  23  L.  J.,  Ex.  205 ;  Innocent  v. 
Peto,  4  F.  &  F.  8.  The  subject  here  treated  of  has  been  also, 
of  necessity,  considered,  though  from  a  different  standpoint, 
in  Chap.  III. 

{d)  See  per  Pollock,  C.  B.,  in  Hole  v.  Sittinghoume^  ^e.  R. 
Co.,  30  L.  J.,  Ex.  at  p.  83 ;  Pickard  v.  Smith,  10  C.  B.,  N.  S* 
at  p.  480. 
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therefore  actionable,  and  A.  having  directed  the  ooinmis-  Ch.  IV.  i.  8. 
sion  of  a  trespass  is  as  liable  as  if  the  act  had  been  done 
by  himself.     Q^i  facii  per  alium^  facit  per  se.    It  may  be,  Unlawfulneea 
however,  that  thongh  the  act  contracted  for  is  per  se  nn-  aff^^tepa 
lawful,  the  damage  complained  of  arises  not  from  the  i>r  which 
unlawful  act  itself,  but  from  something  done  or  omitted  ^'"^    °™  * 
in  the  course  of  its  performance.    Under  such  circum- 
stances the  unlawfulness  of  the  object  affects  all  the  steps 
taken  in  its  performance,  and  the  contractor  and  his  work- 
men are  to  be  regarded  as  the  servants  of  the  original  em- 
ployer for  the  purpose  of  ascertaining  the  liability  of  the 
latter.     According  to  the  rule  already  stated  (e),  therefore, 
the  employer  will  be  answerable  for  such  acts  as  are  within 
the  scope  of  their  employment  in  the  execution  of  the  work 
contracted  for.     In  JEllis  v.  The  Sheffield  Gas  Consumer^  MiUt  v.  Shef^ 
Co.  (/),  the  defendant  company  had  entered  into  a  con-  ^      ^ 
tract  with  one  Watson  for  the  laying  of  their  gaspipes  in 
the  streets  of  Sheffield.    In  the  performance  of  his  con- 
tract Watson  caused  trenches  to  be  dug,  the  earth  being 
thrown  on  the  street.    A  heap  of  earth  and  stones  so  dug 
out  was  left  by  Watson's  men  in  one  of  the  streets  after 
the  trenches  were  filled  up,  and  the  plaintiff  fell  over  it  in 
the  dark  and  was  injiired.     The  defendants  had  no  statu- 
tory powers  authorizing  the  breaking  up  of  the  highway. 
The  Court  of  Queen's  Bench  held  that  the  company  were 
liable,  on  the  ground  that  they  had  employed  a  contractor 
to  do  that  which  was  unlawful,  and  that  an  act  done  in 
consequence  of  such  employment  was  the  cause  of  the 
injury  for  which  the  action  was  brought. 

A  similar  question  recently  arose  in  Ireland  in  the  case  shea  v.  Hiyer 
of  Shea  v.  Biter  Bride  Drainage  Board  {g).    In  this  case  jj^rrf.  ^^^^^^ 
the  plaintiff's  lands  had  been  flooded  by  the  negligence  of 
a  contractor  employed  by  the  Board  to  deepen  a  river  by 


(e)  Ante,  p.  85. 

(/)  2  B.  &  B.  767 ;  23  L.  J.,  Q.  B.  42. 

Ig)  6L.  R.  (Jr.),  179. 
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Ch.  IT.  1. 2.  ezoavating  its  bed.  To  do  this  it  beoame  neoessaiy  for 
the  contractor  to  erect  a  dam  across  the  entire  width  of 
the  riyer,  and,  in  order  to  carry  off  the  water,  he  cut  loop 
drains  through  the  adjoining  lands.  By  his  negligence 
these  drains  were  made  of  insufficient  dimensionsy  and  no 
proper  precautions  were  taken  to  prevent  the  flooding  of 
the  plaintiff's  land.  Although  the  construction  of  the 
dam  was  not  specified  or  expressly  ordered  by  the  Board 
or  their  engineer,  the  Court  held  that  the  facts  established 
the  knowledge  and  sanction  of  the  Board  to  that  mode  of 
operatiou,  and  that  the  case  must  therefore  be  treated  as 
if  such  an  express  order  had  been  given ;  and  further,  that 
the  erection  of  the  dam  was  in  itself  an  illegal  act,  as  it 
interfered  with  the  rights  of  the  riparian  proprietors.  The 
defendants  were  therefore  held  liable  to  the  plaintifiE,  in 
accordance  with  the  last-cited  case,  for  the  damage  accru* 
ing  to  him  through  the  negligence  of  their  contractor. 
Employer  It  should  be  observed,  that  in  both  these  cases  the  acts 

not  liable  for  i   •      j     £  j  '     £ l\.  ^  xt_  i 

aots  outside  complained  of  were  done  m  furtherance  of  the  work  upon 
Boope  of  Older,  which  the  contractor  was  employed,  and  there  is  no  autho- 
rity for  holding  that  the  employer  is  liable  for  all  the  aots 
of  the  contractor  or  his  workmen  under  such  circumstances. 
It  would  be  contrary  to  all  principle  that  he  should  be 
liable  for  acts  outside  the  scope  of  the  work  contracted  for. 
Express  For  where  there  is  no  pre-existing  relationship  of  master 

rity  not*ei-^"  ^'^^  Servant,  an  express  authority  limited  in  its  terms  will 
^^^  ^  ^^*  ^  extended  by  implication.  Accordingly,  a  chairman 
of  a  public  meeting,  who  ordered  the  stewards  to  bring  to 
the  front  ^' those  men  who  are  making  the  disturbance," 
was  held  not  liable  for  an  assault  committed  upon  the 
plaintiff,  who  was  not  making  a  disturbance,  though  it 
was  urged  that  the  order  gave  the  stewards  power  to 
determine  who  was  a  disturber  (h). 

And  it  is  also,  it  is  thought,  a  correct  proposition  that  a 
command,  in  itself  indifferent,  must  be  assumed  to  be  in- 


(A)  Lucas  V.  Mason,  L.  R.,  10  Ex.  251 ;  44  L.  J.,  Ex.  145. 


OP  THE  RESPONSIBILITY  OP  THE  EMPLOYER.  101 

tended  to  be  oarried  out  in  a  lawful  manner  (i).    At  all  Ch.  IV.  •.  8. 
events,  there  is  authority  that  a  person  who  has  directed 
another  to  do  a  particular  act,  as,  for  example,  to  eject  a 
trespasser,  will  not  be  liable  for  an  injury  caused  by  a 
gratuitous  excess  of  force  in  carrying  out  that  order  (k). 

We  now  come  to  the  second  class  of  cases,  namely,  those  Personal  duty 
in  which  a  personal  duty  being  cast  upon  the  employer,  aSl^ted. 
he  is  unable  to  divest  himself  from  responsibility  for  its 
non-{>erformanoe,  although  he  has  employed  a  competent 
independent  contractor  to  execute  the  work  to  which  the 
duty  is  incident.  In  these  cases,  though  the  work  which 
the  contractor  is  employed  to  do  is  in  itself  lawful,  it  be- 
comes unlawful  by  reason  of  injurious  consequences  follow* 
ing  upon  the  non-fulfilment  of  the  duty ;  the  work  being 
oi]Jy  lawful  if  certain  conditions  are  complied  with  or 
duties  performed. 

The  distinction  between  these  cases  and  those  in  which  Bistmotioii 
the  employer  is  not  answerable  is  one  which  it  is  some- 
what difficult  to  express,  but  which  may,  it  is  thought,  be 
thus  stated.  In  the  former  the  thing  contracted  for  is  in 
itself  of  such  a  nature,  that  unless  due  care  is  taken,  an 
infringement  of  the  rights  of  third  persons  must,  in  the 
usual  course  of  things,  necessarily  take  place.  Whilst  in 
the  ordinary  transactions  of  life — such,  for  instance,  as 
the  hiring  of  a  coachman  and  horses,  in  circimistances 
similar  to  those  in  Laugher  v.  Pointer  (/)  and  Quarman  v. 
Burnett  (m) — it  may  be  that  the  contractor  or  his  servants 
are  negligent  in  certain  particulars,  and  yet  no  injury 
results  from  their  negligence.     Here  the  employer,  in 


(f)  Butler  V.  Hunter,  31  L.  J.,  Ex.  214.  The  remarks  of 
Lord  Blackburn  in  Hughes  v.  Perctval  (8  App.  Cas.  at  p.  447) 
do  not  affect  the  point  for  which  the  case  is  here  cited. 

(A)  Pidgeon  v.  Legge,  5  W.  E.  649  ;  C^ Byrne  v.  Hartingtony 
It.  E.,  1 1  C.  L.  464. 

(/)  6  B.  &  C.  647 ;  ante,  p.  98. 

(m)  6  M.  &  W.  499 ;  ante,  p.  94. 
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Ch.  lY.  ■.  8.   oontraoting  with  a  proper  persoiiy  has  oomplied  with  his 
general    duty    to  avoid    the  infliotioiL  of    injury    upon 
others  (n), 
HoU  ▼.  The  oases  falling  within  the  second  of  the  classes  aboye 

R,  cSf  ^"'^  adopted  are  numerous.  In  Hole  v.  Tfie  Sittingboume^  8fo. 
a.  Co.  {o)y  decided  in  the  year  1861,  the  defendants'  private 
Act  authorized  them  to  construct  a  bridge  over  a  navigable 
river  upon  condition  that  the  bridge  should  be  constructed 
so  as  to  open,  and  that  no  vessel  should  be  detained 
for  more  than  ten  minutes  from  passing  through.  While 
the  bridge  was  in  the  hands  of  a  contractor  whom  the 
defendants  had  employed  for  its  construction  three  of  the 
plaintiff's  vessels  were  stopped  in  consequence  of  the  ma- 
chinery for  opening  the  bridge  being  incomplete.  The 
Court  of  Exchequer  held  that  notwithstanding  the  employ- 
ment of  a  contractor  the  defendants  were  liable  for  the 
infringement  of  the  plaintiff's  rights  caused  by  the  obstruc- 
tion to  the  navigation.  Martin,  B.,  after  refeiring  to  the 
provisions  of  the  private  Act,  said: — "I  apprehend  that 
here  again  is  a  duty  imposed  upon  the  company,  that  no 
person,  either  they  themselves  or  any  persons  acting  under 
them,  shall  so  leave  this  bridge  as  to  detain  any  vessel 
beyond  a  certain  time ;  that  it  shall  be  lawful  for  them  to 
stop  a  vessel  during  this  space  of  time,  but  no  longer ;  and 
in  the  event  of  their  detaining  a  vessel  longer,  the  obstruc- 
tion becomes  a  nuisance"  (/?). 


(n)  AntCt  Chap.  I.,  p.  24. 

(o)  30  L.  J.,  Ex.  81,  and  see  Gray  v.  Pullen,  34  L.  J.,  Q, 
B.  265,  commented  on  in  Wilson  v.  Merry,  L.  R.,  1  8c.  App. 
326,  340.  See  also  Euck  v.  Williams,  27  L.  J.,  Ex.  857. 
Gilbert  v.  Halpin  (3  Ir.  Jur.,  N.  S.  300),  would  seem  to  be  of 
doubtful  correctness.  But  a  statute  which  imposes  a  duty 
upon  any  person  may  also  enable  that  person  to  delegate  its 
performance  to  another  person  or  body.  Howitt  v.  NoUing^ 
%am  Tramways  Co,,  53  L.  J.,  Q.  B.  21,  cited /70«/,  p.  107. 

(/})  Some  of  the  dicta  in  ihis  case  appear  to  go  beyond  the 
actual  decision,  and  are,  it  is  thought,  inconsistent  with  the 
current  of  authorities. 


I 


OF  THE  RESPONSIBILITY  OF  THE  EMPLOTSB.  103 

Under  the  same  olassifioation  fall  the  oases  of  which  Ch.  lY.  i.  9. 
Tarty  v.  Ashton  (q)  affords  an  example.    These  are  cases  Uae  of  thing 
in  which  a  person  possesses  or  makes  use  of  a  thing  which  ^^J  ^  <^^^m 
is  of  such  a  character  as  to  be  likely  to  cause  injury  to  the  oiIiot. 
persons  or  property  of  others,  and  in  which,  by  reason  of  Tarry  t. 
the  absence  of  proper  precautions,  such  injury  has  in  fact  ^**'^* 
been  caused.    In  that  case  the  defendant,  a  publican,  had 
a  heavy  ornamental  lamp  projecting  from  his  house  over 
the  public  footway.    The  lamp  had  become  out  of  repair, 
bat  not  to  the  knowledge  of  the  defendant,  who  had  em- 
ployed a  contractor  a  month  or  two  previously  to  repair  all 
the  gas-fittings.     The  contractor  was  competent,  but  the 
jury  found  that  he  had  been  negligent.    By  reason  of  the 
dangerous  condition  of  the  lamp,  it  fell  upon  the  plaintiff, 
and  injured  her.    The  Court  held  that  there  was  a  per- 
sonal duty  upon  the  defendant  to  keep  the  lamp  in  such  a 
state  of  repair  that  it  did  not  become  dangerous  to  the 
public,  and  that  he  had  not,  therefore,  relieved  himself 
from  responsibility  by  employing  a  competent  contractor 
to  see  to  the  lamp  (r).    In  this  case,  it  will  be  seen,  it  was 
unnecessary  to  decide  whether  the  defendant  would  have 
been  liable  for  the  fall  of  the  lamp  if  it  had  been  caused 
without  his  knowledge  by  a  wrongdoer,  or  by  vk  major  (a). 

The  well-known  case  of  Ry lands  v.  Fktcher{t),  in  the  Ryiandty. 
House  of  Lords,  is  also  an  example  of  the  class  of  cases     ^  ^  ^' 
here  mentioned.    There  the  defendant  was  held  liable, 
though  there  was  no  negligence  on  his  part,  for  the  escape 
of  water  from  a  reservoir  constructed  upon  his  land  for 
him  by  a  contractor. 

In  cases  where  a  person  employs  a  contractor  to  perform  Emplojment 
an  operation  likely  to  be  attended  with  danger,  unless  forXn'^J^ 

_  operatioiii. 

(y)  1  Q.  B.  D.  314  ;  45  L.  J.,  Q.  B.  260. 

(r)  Compare  ColU$  v.  Selden,  L.  E.,  3  C.  P.  495  ;  87  L.  J., 
C.  F.  233.  And  see  Parry  v.  Smith,  4  C.  P.  D.  825 ;  48  L. 
J.,  C.  P.  731. 

'«)  As  to  this,  see  ante,  Chap.  I.,  p.  3. 

V)  L.  R.,  3  H.  L.  330 ;  87  L.  J.,  fcc.  161. 
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Oh.  lY.  1. 9.  proper  precautions  are  taken  to  prevent  miscliief  the  same 
liability  exists.  Thus,  a  man  who  employs  a  coal  merchant 
to  put  coals  into  a  cellar  through  an  opening  in  a  place 
where  the  public  have  a  right  of  access  will  be  liable  for 
injury  caused  by  the  negligence  of  the  coal  merchant's 
servants  in  leaving  the  opening  unguarded  (u).  Similarly, 
if  A.  employs  a  contractor  to  make  a  dam  across  a  river, 
though  the  damming  of  the  river  may  be  lawful,  A.  will 
be  liable  if  B.'s  land  is  flooded  by  reason  of  the  negligence 
of  the  contractor  in  making  insufficient  outlets  for  the 

Hufhst  Y.        water  {x) .    Upon  this  point,  the  very  recent  case  of  Hughes 
erciv  .  ^^  Percival  (y),  in  the  House  of  Lords,  must  be  referred  to. 

There  the  defendant  had  employed  a  competent  architect 
and  builder  to  pull  down  his  house  and  erect  a  new  one  on 
its  site.  The  builder  was  to  have  the  entire  charge  of  the 
works,  and  was  to  indemnify  the  defendant  against  all 
claims  for  injuries  happening  by  want  of  care  on  the  part 
of  the  workmen.  The  plan  for  the  erection  of  the  new 
house  involved  the  tying  together  of  the  new  building  and 
a  party-wall  between  the  plaintiff's  house  and  the  defend- 
ant's, so  that  if  one  fell  the  other  would  be  damaged. 
When  the  new  house  was  nearly  finished  some  of  the 
workmen  were  engaged  in  placing  a  staircase  in  position, 
and  in  doing  this  they  cut  away,  without  orders,  part  of 
another  wall  of  the  house.  The  result  was  that  this  wall 
fell,  and  brought  down  the  new  house,  thereby  cracking 
the  party-wall  and  injuring  the  plaintiff's  house.  Both 
the  Queen's  Bench  Division  and  the  Court  of  Appeal 
decided  in  the  plaintiff's  favour,  but  in  the  latter  Court, 


(ii)  Pickard  v.  Smith,  10  C.  B.,  N.  8.  470;  compare  Whtieley 
V.  Pepper,  2  Q.  B.  D.  276 ;  46  L.  J.,  Q.  B.  486 ;  post,  p.  108. 

(a?)  Shea  v.  The  River  Bride,  Sfc.  Drainage  Board,  6  L.  B. 
(It.)  179,  187;  ante,  p.  99. 

(y)  8  App.  Gas.  443 ;  62  L.  J.,  Q.  B.  719.  See  also  Botoer 
V.  Peate,  1  Q.  B.  D.  321 ;  45  L.  J.,  Q.  B.  446;  Dalton  v.  Angus, 
6  App.  Cas.  740;  50  L.  J.,  Q.  B.  689;  both  cases  of  excavation 
without  precautions  in  proximity  to  a  plaintiff's  house. 
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Holker,  L.  J.,  dissented,  being  of  opinion,  on  thefadSy  that  Ch.  lY.  i.  2. 
the  whole  of  the  hazardous  operations  connected  with  the 
use  of  the  plaintiff's  party- wall  were  over,  and  that  the  men 
were  engaged  in  a  subsequent  independent  job,  and  that 
therefore  the  defendant  was  under  no  further  duty  than  he 
would  have  been  if,  after  the  house  was  finished,  he  had 
brought  in  carpenters  to  repair  a  wooden  staircase.  The 
House  of  Lords  affirmed  the  decision  of  the  Courts  below, 
and  Lord  Blackburn  said  (z) : — "  The  defendant  had  a  Opinion  of 
right  so  to  utilize  the  party- wall,  for  it  was  his  property  as  J;^  "^J*^" 
well  as  the  plaintiff's.  A  stranger  would  not  have  had  Hughes  v. 
such  a  right.  But  I  think  the  law  cast  upon  the  defend-  ^^^^^ ' 
ant  when  exercising  this  right  a  duty  towards  the  plaintiff. 
I  do  not  think  that  duty  went  so  far  as  to  require  him 
absolutely  to  proyide  that  no  damage  should  come  to  the 
plaintiff's  wall  from  the  use  he  thus  made  of  it,  but  I  think 
that  the  duty  went  as  far  as  to  require  him  to  see  that  tea- 
ionabk  skill  and  care  were  exercised  in  those  operations 
which  involTed  a  use  of  the  party-wall  exposing  it  to  this 
risk.  If  such  a  duty  was  cast  upon  the  defendant  he  could 
not  get  rid  of  responsibility  by  delegating  the  performance 
of  it  to  a  third  person.  He  was  at  liberty  to  employ  such 
a  third  person  to  fulfil  the  duty  which  the  law  cast  on 
himself,  and,  if  they  so  agreed  together,  to  take  an  indem- 
nity to  himself  in  case  mischief  came  from  that  person  not 
fulfilling  the  duty  which  the  law  cast  upon  the  defendant ; 
but  the  defendant  still  remained  subject  to  that  duty,  and 
liable  for  the  consequences  if  it  was  not  fulfilled."  It  will 
be  seen  that  his  Lordship  did  not  consider  the  defendant  to 
be  an  insurer  against  all  damage  to  the  plaintiff's  property, 
but  only  bound  to  see  that  proper  precautions  were  taken 
to  prevent  it  (a). 

The  last-mentioned  class  of  cases — those  in  which  a  per- 
sonal duty  is  cast  upon  the  employer  which  he  cannot 


(s)  8  App.  Cas.  pp.  445,  446. 

Ifi)  See  as  to  this,  ante,  Ohap.  I.,  p.  2. 
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Oh.  lY.  1. 9.   delegate — might  perhaps  be  said,  in  one  point  of  view,  not 
to  differ  widely  from  the  first  class — in  which  an  unlawful 
act  has  been  contracted  for— inasmuch  as  directly  damage 
is  caused  to  the  person  or  property  of  another  by  want  of 
proper  care  the  act  contracted  for  becomes  unlawful,  though 
not  so  in  its  inception.    It  is  thought,  however,  that  the 
twofold  classification  here  adopted  is  more  convenient,  and 
represents  accurately  the  principles  upon  which  the  de- 
cisions have  proceeded. 
Employment       So  far  as  the  authors  are  aware  there  is  no  express  ded- 
petent  con-      s^on  that  negligence  in  selecting  an  incompetent  contractor 
tnotor.  takes  a  case  out  of  the  general  principle  of  non-liability 

for  such  contractor's  acts.  In  each  of  the  cases  which 
have  proceeded  upon  this  principle  the  competency  of  the 
particular  contractor  appears  to  have  been  either  assumed 
or  proved,  and,  therefore,  in  the  event  of  such  a  case 
arising,  the  principle  in  question  would  seem  not  to  cover 
such  a  state  of  facts.  It  would  lie  upon  a  plaintiff,  how- 
ever, to  prove  that  not  only  was  the  contrator  incompetent 
but  that  there  had  been  want  of  proper  care  in  selecting 
him,  although  mere  proof  of  the  incompetency  might  shift 
this  onus  to  the  defendant,  who  would  then  have  to  dis- 
charge himself,  as  by  showing  that  he  had  employed  a 
person  exercising  a  public  calling  and  had  no  notice  of  his 
incompetency. 
Keffligenoe  of  It  is  a  matter  of  common  knowledge  that  in  certain 
exeouting  re-  localities,  as  in  London  and  other  large  cities,  it  is  cus- 
pairs  in  house,  tomary  for  the  occupiers  of  houses  to  call  in  independent 
tradesmen  to  execute  repairs  upon  the  premises,  and  where 
an  accident  happens  from  the  negligence  of  persons  so 
employed  it  will  be  necessary  for  the  plaintiff,  if  he  sue 
the  householder,  to  offer  some  proof  that  the  workman  was 
the  defendant's  servant,  or  acting  at  the  time  under  his 
control  (6). 


(i)   Welfare  v,  Z,  5.  ^  -J.  (7.  B.  Co.,  L.  B.,  4  Q.  B.  693 ;  38 
L.  J.,  Q.  B.  241. 
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An  instanoe  of  the  power  of  an  Aot  of  Parliament  to  Ch.  iv.  s.  8. 
override  a  general  principle  of  law  is  afiPorded  by  the  ease  statute  may" 
of  Howitt  V.  The  Nottingham  Tramways  Co.  (c),  where  the  alter  general 
Queen's  Bench  Division  held  upon  the  construction  of  the 
Tramways  Act,  1870  ((/),  that  the  defendants,  by  entering 
into  a  contract  under  the  Act  with  the  road  authority  for 
the  repair  of  the  road  and  tram  lines,  could  delegate  the 
duty  to  repair  them,  and  were  discharged  from  liability 
for  injury  caused  by  want  of  repair,  although  section  55 
of  the  Act  provided  that  they  should  be  answerable  for 
the  acts  or  defaults  of  those  in  their  employment.  So,  also, 
it  has  been  held  that  under  the  Carriers'  Act  {e)  a  railway 
company  are  liable  as  carriers  for  the  felonious  acts  of  a 
Bub-contraotor's  servants,  and  that  every  person  employed 
by  the  carrier  in  the  execution  of  his  contract  is  a  '^  ser- 
vant" within  the  meaning  of  the  Aot  (/). 

It  was  for  some  time  thought  that  there  was  a  distinction  No  distinceion 
in  regard  to  the  subject  treated  in  the  present  section  S  respect  of"^ 
between  the  liability  of  an  owner  of  personal  chattels  and  ^°^  ^°^ 

ciiattelfl 

that  of  an  owner  of  fixed  property.  This  distinction  seems 
to  have  been  first  suggested  by  Ldttledale,  J.,  in  Laugher 
T.  Pointer  (r/),  and  was  afterwards  recognized  by  the  Court 
of  Exchequer  in  Qitarf^tan  v.  Burnett  (^),  but  was  doubted 
by  Lord  Denman,  C.  J.,  in  Milligan  v.  Wedge  (i).  The 
distinction  was  pressed  in  the  argument  in  Heedie  v. 
L.  8f  N.  W.  B.  Co.  (A),  but  the  Court  on  full  consideration 
came  to  the  conclusion  that  no  such  distinction  existed.    It 


(c)  12  Q.  B.  D.  16;  53  L.  J.,  Q.  B.  21, 

(</)  33  &  34  Vict.  c.  78,  ss.  28,  29,  55. 

(e)  1 1  Geo.  4  &  1  Will.  4,  c.  68,  s.  8. 

(/)  Machin  v.  Z.  ^  S,  W.  R.  Co.,  17  L.  J.,  Ex.  271 ;  com- 
pare Way  V.  G.  E,  R.  Co.,  1  Q.  B.  D.  692;  45  L.  J.,  Q,  B.  874; 
and  see  per  Pollock,  G.  B.,  iu  Hole  v.  The  Sittinghoume,  Sfc. 
R.  Co.,  30  L.  J.,  Ex.  at  p.  83. 

(y)  5  B.  &  C.  at  p.  560. 

(A)  6  M.  &  W.  at  pp.  610,  51 L 

(%)  lOL.  J.,  Q.  B.  atp.  21. 

{k)  20  L.  J.,  Ex.  at  p.  67;  and  see  per  Willes,  J.,  in  CoUis 
Y.  SeUen,  as  reported  37  L.  J.,  0.  P.  at  p.  234. 
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Ck.  IT.  1. 1. 


Contractor 
liable,  al- 
though em- 
ployer is  not. 


Employer  and 
contractor 
may  be  joined 
as  defendants. 


Indemnity 
olauees. 


Third  party 
procedure. 


is  oertainly  diffioult  to  see  upon  what  principle  the  case  of 
a  person  employing  a  contractor  to  carry  a  dangerous  ex- 
plosive through  the  public  streets  should  be  held  to  differ 
from  that  of  a  householder  employing  a  builder  to  do  an 
operation  likely  to  cause  injury  to  an  adjoining  house. 

It  should  be  noticed  that  in  oases  where  there  is  a  com- 
plaint of  injury  to  person  or  property  caused  by  or  result- 
ing from  the  acts  of  an  independent  contractor  or  his 
servants,  although  the  contractor's  employer  may  not  be 
liable,  yet  the  complainant  will  not  be  without  remedy,  for 
he  can  always  sue  the  contractor  or  the  actual  wrongdoer, 
who  is  none  the  less  liable  because  he  was  engaged  in  the 
execution  of  work  for  some  one  else  (/).  Moreover,  where 
the  employer  is  liable  the  contractor  may  either  be  sued 
alone  (m),  or  may  be,  and  very  often  is,  joined  as  a  co- 
defendant  with  the  employer  (n) ;  and  in  cases  where  a 
plaintiff  is  doubtful  as  to  the  employer's  liability  it  may 
be  prudent  for  him  to  sue  both,  in  which  case  judgment 
may  be  given  against  the  defendant  who  is  found  to  be 
liable  (o).  It  is  very  usual  in  agreements  for  the  execu- 
tion of  building  operations  and  similar  kinds  of  work,  to 
insert  a  clause  by  which  the  contractor  indemnifies  his 
employer  against  any  claims  in  consequence  of  the  work 
contracted  for,  and  agrees  to  make  good  any  damage 
arising  thereby  (p).  In  such  a  case  if  the  employer  alone 
be  sued  in  respect  of  any  damage  covered  by  this  clause, 
he  can  bring  in  the  contractor  as  a  third  party,  and  may 
obtain  judgment  against  him  in  the  same  action  {q). 

(/)  See  next  Chapter. 

(m)  See  Whiteley  v.  Pepper,  2  Q.  B.  D.  276 ;  46  L.  J.,  Q.  B. 
436. 

(n)  As  in  Dalton  v.  Angus,  6  App.  Cas.  740;  50  L.  J.,  Q.  B. 
689;  and  Lemaitre  v.  Davie,  19  Ch.  D.  281;  61  L.  J.,  Ch.  173. 

(o)  E.  S.  C,  Ord.  XVI.  r.  4. 

Ip)  As  in  Bower  y.  Peaie,  1  Q.  B.  D.  321 ;  45  L.  J.,  a  B.  446; 
and  seeper  Lord  Blackburn  in  Hughes  v.  Percival,  ante^  p.  105. 

{q)  Under  E.  S.  C,  Ord.  X7I.  rr.  48  et  seq.  As  to  the 
procedure  which  will  be  adopted  in  these  cases,  see  Coles  v. 
Civil  Service  Supply  Association,  26  Ch.  D.  529 ;  53  L.  J.,  Ch. 
638. 
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CHAPTEE  V. 

OF  THE  LIABILITY  OF  THE  ACTUAL  WKONODOER. 

In  this  chapter  it  is  proposed  to  deal  with  the  liability  of  Importance  of 
the  actual  tortfeasor  himself,  whether  contractor,  workman,  J^  .^ 
or  servant ;  first,  to  the  person  injured  by  his  acts ;  and,  wrongdoer, 
secondly,  to  his  employer  in  coses  where  the  latter  has  in- 
curred responsibility  through  those  acts.  Though  this 
inquiry  may  at  first  sight  seem  foreign  to  the  title  of  this 
book,  yet,  as  will  be  seen,  it  has  a  most  important  bearing 
upon  its  subject-matter;  in  the  first  place,  because  instances 
are  not  wanting  in  which  a  remedy  against  the  employ^ 
causing  the  injury,  in  addition  to  or  in  substitution  for 
that  against  his  employer,  might  be  extremely  valuable, 
as,  for  example,  where  the  servant  is  a  man  of  substance 
and  the  master  has  become  insolvent ;  and  secondly,  be- 
cause by  the  Employers'  Liability  Act,  as  the  considera- 
tion of  its  provisions  will  show,  the  master's  responsibility 
for  the  acts  of  his  superior  servants  is  largely  extended, 
and  any  remedy  over  he  may  have  against  them  will  in 
many  cases  be  far  from  valueless  {a).  Again,  there  are 
cases  in  which  it  happens  that  no  action  lies  against  the 
employer  of  the  wrongdoer.  As,  for  instance,  where  a 
person  oompluns  of  an  injury  caused  by  the  negligence  of 
a  pilot  who  is  compulsorily  employed  by  the  master  of  a 
ship  {b)y  or  where  the  negligence  or  misconduct  is  that  of 
inferior  officers  in  government  departments  (c),  or,  the  most 

(a)  And  aeepoatf  Appendix  (A.). 

lb)  See  ante,  Chap.  III.,  pp.  64,  78. 

(c)  That  the  head  of  the  department  is  not  HablCi  see  Whit- 
Jleld  V.  Lord  Le  Despencer,  2  Cowp.  754,  766 ;  O* Byrne  v. 
Hartingtan,  Ir.  E.,  11  C.  L.  445  :   see  also  ante.  Chap.  HE., 
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Chap.  y. 


Serrant  can- 
not treat  hia 
act  as  that  of 
master. 


oommon  instance  of  all,  where  it  turns  out  tliat  a  servant's 
act  was  not  within  the  scope  of  his  employment  {d). 

Although,  as  we  have  seen  in  a  previous  chapter  («),  a 
stranger  may  treat  the  act  of  a  servant  as  the  act  of  his 
master,  yet  the  servant  himself,  hy  whose  negligence  or 
misconduct  injury  has  heen  caused,  cannot  do  so;  and 
therefore  he  cannot  defend  himself  on  that  ground  against 
the  claim  of  the  injured  person  (/),  even  though  the  act 
was  done  for  his  master's  henefit  (^),  and  in  accordance 
with  his  express  orders  (A).  As  was  said  by  Jessel,  M.  B., 
in  a  recent  case  {t)f  ''A  coachman  who,  by  his  negligence 
in  driving  his  master's  carriage,  runs  over  a  child,  is  liable 
to  an  action  at  the  suit  of  the  child,  and  the  master  is  also 
liable.  I  apprehend  that  under  the  new  practice  {k)  they 
might  be  joined  as  defendants.  Of  course,  the  ooaohman 
is  not  usually  sued,  because  he  is  not  worth  suing,  but  if 
he  became  good  for  costs  and  damages  there  is  no  reason 
why  he  should  not  be  sued."    So,  also,  the  liability  of  the 


p.  75.  That  no  petition  of  right  lies  aeainst  the  Crown  for 
unliquidated  damages  for  trespass,  see  Jobin  v.  Rey.,  33  L.  J., 
0.  P.  199. 

(d)  Ante,  Chap.  IV.,  p.  85  et  aeq. 

(e)  lb,  p.  98. 

(/)  Hutchinson  v.  York,  ^c.  E.  Co.^  5  Exch.  343,  350 ;  19 
L.  J.,  Ex.  296 ;  Quarman  v.  Burnett,  6  M.  &  W.  499,  509 ; 
McLaughlin  v.  Pryor,  4  M.  &  G.  48,  67. 

(g)  Crunch  v.  White,  1  Bing.  N.  C.  414,  418 ;  St^hens  y. 
ElwaU,  4  M.  &  S.  259. 

(A)  Millv,  Hawker,  L.  E.,  10  Ex.  92,  affirming  L.  R.,  9 
Ex.  309 ;  44  L.  J.,  Ex.  49. 

(f )  Eaglesfield  v.  Londonderry  {Marquis  of),  4  Ch.  D.  at 
p.  708.  See,  too,  River  Wear  Commissioners  v.  Adamton,  2 
App.  Cas.  743,  767,  per  Lord  Blackburn ;  47  L.  J.,  Q.  B.  193. 

{k)  R.  S.  C,  Ord.  XVI.  r.  4.  The  practice  seems,  how- 
ever, to  have  existed  temp.  Car.  H.,  for  it  was  so  held  in  B.  R., 
Michael  v.  Alestree,  2  Lev.  172.  See,  too,  Whitamore  ▼. 
Waterhouse,  4  C.  &  P.  383 ;  Wilson  v.  Feto  and  Hunter,  6 
Moore,  C.  P.  47.  In  Daniels  v.  Potter  (4  C.  &  P.  262),  a 
master  and  servant  were  jointly  sued,  and  the  master  having 
died  before  the  hearing  the  plaintiff  recovered  a  verdict  against 
the  latter  alone. 
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owner  of  a  ship  for  damage  done  by  it  does  not  absolve      Chap.  Y. 
the  master  or  crew  if  there  has  been  wilful  fault  or  negli- 
genoe  on  their  part  (/). 

The  not  uncommon  idea  of  the  servant's  non-liability  Actual  tort- 
seems  to  arise  from  the  fact  that  he  is  not  liable  for  acts  iS^'  '^^^^ 
which  constitute  no  more  than  a  breach  of  contract  on  the 
part  of  his  master,  to  which  contract  he  himself  was  no 
party.  Where,  however,  that  which  has  been  done 
amounts  to  a  tort,  the  actual  tortfeasor  is  ialways  liable, 
notwithstanding  the  additional  remedy  which  the  person 
injured  may  have  against  one  to  whom  the  tortfeasor  is 
subordinate  or  for  whose  benefit  he  may  be  working.  In 
cases,  therefore,  where  an  employer  is  responsible  for  the 
acts  of  a  contractor  and  his  workmen  (m),  his  liability  does 
not  exclude  that  of  the  latter. 

In  Monks  v.  IHlUm  («),  lately  decided  in  the  Court  of  Monka  y. 
Appeal  in  Ireland,  the  action  was  for  trespasses  upon  the  '  * 
plaintiff's  land.  DQlon,  the  sole  defendant,  was  the  prin- 
cipal engineer  of  a  Drainage  Board,  who  were  employing 
one  Qirvan  as  contractor  for  the  execution  of  certain  works. 
The  tortious  entry  upon  and  damage  to  the  plaintiff's  land 
was  done  by  the  servants  of  Girvan.  It  appeared  that 
Dillon,  from  time  to  time,  directed  and  instructed  Girvan 
as  to  the  carrying  out  the  works,  and  that,  whilst  the 
assistant-engineers  of  the  Board  superintended  the  actual 
doing  of  the  work  xmder  Dillon's  instructions,  he  himself 
was  often  there  and  frequently  saw  the  works  in  course  of 
execution.  The  Court,  reversing  the  decision  below,  di- 
rected judgment  to  be  entered  for  the  plaintiff,  on  the 
ground  that  the  defendant  by  his  conduct  had  made  him- 
self a  trespasser;  although  it  was  argued  for  him  that. 


{I)  "Per  Lord  Cairns,  C,  in  Hiver   Wear  Commissioners  v. 
Adamson,  2  App.  Cas.  at  p.  751  ;  47  L.  J.,  Q.  B.  193. 
(m)  Ante,  Chap.  IV.,  s.  2,  p.  98  et  sea, 
(n)  12  Xi.  R.  (It.)  321,  reversing  10  L.  R.  (Ir.)  349. 
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COLAp.  ▼.     being  merelj  a  servant  of  the  Drainage  Board,  he  oonld 
not  be  personallj  liable. 

In  the  above  ease  it  will  be  seen  that  neither  the  de- 
fendant's employer,  the  Drainage  Board,  nor  Qirvan,  the 
immediate  master  of  the  workmen,  were  saed.    But  in 
WUion  V.  Feto  Wihon  V.  Peto  and  Hunter  (o),  which  was  an  action  for 
^^'     obstruction  of  lights  by  building  operations,  the  defendant 
Feto  was  the  contractor  for  pulling  down  and  rebuilding 
Fumival's  Inn,  while  the  defendant  Hunter  was  his  fore- 
man of  the  works,  and  superintended  and  gave  all  orders 
for  the  carrying  on  of  the  operations.    Upon  these  facts 
the  Court  of  Common  Fleas  held  that  Himter  as  well  as 
Feto  was  personally  liable. 
Judgment  If  the  injured  person  sue  the  employer  or  the  subordinate 

b^  ramies  separately  and  recover  judgment  in  the  action,  such  judg- 
against  all.  ment,  even  though  unsatisfied,  will  be  a  bar  to  any  subse- 
quent proceeding  by  him  against  the  person  not  then 
sued  (/>). 
Liability  may  It  is  worthy  of  mention  that  liability  may  not  neces- 
acTnot  cu^  sarily  depend  upon  the  fact  of  the  act  which  has  caused 
pable.  injury  being  culpable.      Take  the  case  of  a  coachman 

driving  a  carriage  through  a  street,  and,  to  avoid  a  certain 
accident,  he  turns  out  of  his  course  and  drives  over  a  foot* 
passenger  inflicting  serious  injury.  The  ooachman  may 
have  exercised  a  wise  discretion  in  so  doing,  but  it  seems, 
nevertheless,  that  he  would  be  liable  to  an  action  at  the 
suit  of  the  person  injured,  who  would  have  a  right  to  com- 
plain that  he  was  selected  as  the  object  to  be  driven  over  {q). 
But  no  lia-  But  the  action  will  not  be  maintainable  unless  the  injurious 
act  intentional  act  was  either  intentional  or  the  rcsult  of  negligence.  There- 

or  neglig^t.    ^^ 

(o)  6  Moore,  C.  F.  47. 

(/>)  Brinsmead  v.  Harriaon,  L.  R,  7  C.  F.  647  ;  41  L.  J., 
C.  F.  190  ;  Wright  v.  Lon.  Gen.  Omnibus  Co.,  2  Q.  B.  D.  271; 
46  L.  J.,  Q.  B.  429 ;  and  see^o«/,  Chap.  XIY. 

(y)  Fer  Bramwell,  B.,  in  Hart  v.  L.  ^  Y.  R.  Co.,  21  L.  T. 
261,  263.    As  to  this  case,  see  ante.  Chap.  I.,  p.  17. 
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fore,  if  without  the  coachman's  negligence  the  horses  be-      Chap.  v. 
come  unmanageable,  and  when  in  that  state  dash  against 
a  passer-by,  no  liability  attaches  to  the  coachman,  or  indeed 
to  his  master  (r).    It  is  an  instance  of  damnum  sine  injurid. 

There  is  an  important  question  in  connection  with  the  Subordinate's 
liability  of  a  subordinate  for  a  wrongful  act  done  by  him  SSemSficd 
in  obedience  to  the  command  of  his  superior,  namely,  i>y  superior, 
whether  he  is  entitled  to  an  indemnity  from  such  superior 
for  any  damages  he,  as  the  actual  wrongdoer,  may  be 
called  upon  to  pay.    Fortunately  the  answer  appears  to 
be  reasonably  free  from  doubt.      Although  the  general 
role  is  that  no  contribution  can  be  enforced  amongst  tort- 
feasors, yet  that  rule  is  confined  to  cases  where  both  parties 
knew  that  the  act  was  wrongful;  and  it  is  fully  established 
that  every  man  who  employs  another  to  do  an  act  which 
the  employer  appears  to  have  a  right  to  authorise  him  to 
do,  undertakes  to  indemnify  him  for  all  such  acts  as  would 
be  lawful  if  the  employer  had  the  authority  he  pretends  to 
have  («).     This  is  a  principle  of  the  law  relating  to  prin- 
cipal and  agent,  upon  which  law  rests  the  liability  of  one 
person  for  the  acts  of  another.    But  it  must  be  noticed  Indemnity 
that  the  right  to  an  indemnity  depends  upon  the  ignorance  i^rance  oT 
on  the  part  of  the  person  claiming  it  of  the  wrongful  nature  nature  of  act. 
of  the  act.    Therefore  a  contractor  or  servant  will  only  be 
able  to  avail  himself  of  this  principle  as  against  his  em- 
ployer where  the  thing  ordered  is  not  apparently  illeged  in 
itself,  but  is  done  honestly  and  bond  fide  in  compliance 
with  the  employer's  directions  (/). 

(r)  Holmes  v.  Mather,  L.  R,  10  Ex.  261  ;  44  L.  J.,  Ex. 
176 ;  Manzoni  v.  Douglas,  6  Q.  B.  D.  145 ;  50  L.  J.,  Q.  B.  289. 
And  see  Tilleti  v.  Ward,  10  Q.  B.  D.  17 ;  52  L.  J.,  Q.  B.  61 ; 
and  ante,  Chap.  I. 

{s)  Per  Best,  C.  J.,  delivering  the  judgment  of  the  Coui-t  in 
Adamson  v.  Jarvis,  4  Bing.  66,  72. 

{t)  Beits  V.  Gibbins,  2  A.  &  E.  57  ;  Dugdale  v.  Lovering, 
L.  E.,  10  C.  P.  196  ;  44  L.  J.,  C.  P.  197.  As  to  the  master's 
right  to  indemnity,  see /?o#/,  p.  116.  Semble,  the  employer 
might  be  brought  into  an  action  against  the  contractor  or 

K.  I 
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Cfhap.  ▼.  It  bos  been  seen  (u)  tbat  as  tbe  relationsbip  of  master 
Superior  and  Servant  does  not  exist  between  superior  servants  and 
servant  not      ^j^Qg^  m^ier  tbem,  no  liability  generally  attaches  to  the 

generally  '  ^    o  ^ 

liable  for        former  for  the  acts  of  the  latter ;  and  that  the  action  mnst 
rnienor.  |^^  brought  against  the  master  for  whose  benefit  the  work 

was  carried  on,  or  the  actual  wrongdoer,  or  against  these 
Seeus,  if  he      two  jointly.    If,  howcvcr,  a  superior  servant  have  partica- 
aot.^   ^         larly  ordered  those  acts  to  be  done  from  which  the  damage 
has  ensued,  he  will  be  liable  (;r).    This  was  the  case  in  the 
two  decisions  of  Monks  v.  Dillon  and  Wilson  v.  Peto  and 
Hunter,  the  facts  of  which  have  been  already  referred 
to  (y). 
Servant  liable      It  is  apprehended  that  upon  principle  this  liability  of 
eerrantT"        ^^®  Servant  himself  for  his  own  acts  exists  equally  whether 
the  person  injured  be  a  stranger  or  a  fellow-servant.  There 
is,  however,  a  dictum  of  Pollock,  C.  B.,  to  the  contrary  (z), 
but  it  is  believed  that  the  point  has  never  directly  arisen 
in  this  country.    In  America  the  authorities  have  been 
conflicting.    It  was  formerly  held  in  Massachusetts  that  a 
servant  could  not  maintain  an  action  against  his  fellow- 
servant  by  whose  negligence  in  their  common  employment 

servant  as  a  third  party,  under  E.  S.  C,  Ord.  XYI.  r.  48,  as 
the  claim  against  nim  is  based  upon  an  implied  contract  to 
indemnify.  See  Speller  v.  Bristol  Steam  Nav,  Co,,  13  Q.  B. 
D.  96 ;  63  L.  J.,  Q.  B.  322. 

(w)  Ante,  Wiap.  III.,  pp.  64,  74. 

(x)  Stone  y.  Carttoriffht,  6  T.  R.  411,  per  Lawrence,  J.; 
adopted  and  followed  in  Monks  v.  Dillon,  12  L.  B.  (Ir.)  321. 
See,  too,  Bennett  v.  Bayes,  5  H.  &  N.  391 ;  Hinds  v.  Harhou, 
58  Indiana,  121. 

(y)  Ante,  pp.  Ill,  112. 

(z)  In  Southcote  v.  Stanley,  1  H.  &  N.  247.  This  case,  as 
was  said  by  Kelly,  C.  B.  (in  Watling  v.  Oastler,  L.  B.,  6  Ex. 
at  p.  77),  seems  to  be  somewhat  loosely  reported.  The  above- 
mentioned  dictum  of  Pollock,  C.  B.,  does  not  appear  at  all  in 
the  report  of  the  case  given  25  L.  J.,  Ex.  339 ;  and  Alderson, 
B.,  is  there  made  to  say  (at  p.  340)  with  reference  to  the  facts 
of  the  case,  '*  I  am  not  prepared  to  say  that  the  person  actually 
causing  the  negligence  {sic),  whether  the  master  or  servant, 
would  not  be  liable." 
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he  had  been  injured  {a).  The  deoision  prooeeded  upon  Chap.  y. 
the  ground  that  the  injured  man  when  he  entered  the 
service  had  impliedly  undertaken  to  run  the  risk  of  being 
thus  injured ;  and  this  also  seems  to  be  the  basis  upon 
which  the  remark  of  Pollock,  C.  B.,  above  referred  to,  was 
founded.  But  it  is  submitted  that  this  reasoning  is  in- 
accurate, for  this  undertaking  is  an  implied  term  of  a  con- 
tract which  is  made  by  the  injured  man  with  his  master 
alone,  to  which  the  other  servants  are  no  parties,  and 
which  has  never  relieved  the  master  from  responsibility 
for  his  own  acts.  It  is  a  term,  moreover,  implied  by  law 
in  the  contract  of  service  in  favour  of  the  master,  from 
whom  alone  the  consideration,  namely,  the  wages,  moves ; 
and,  further,  though  the  servant  expressly  agreed  with  his 
master  that  he  would  not  hold  his  fellow-servants  liable 
for  any  injuries  caused  by  them,  the  actual  wrongdoer, 
being  a  stranger  to  the  consideration,  could  not  avail  him- 
self of  such  agreement  as  a  defence,  whatever  rights  it 
might  confer  upon  the  master.  In  Indiana  such  an  action 
is  maintainable  (A),  and  in  Massachusetts  itself  the  above 
deoision  has  been  very  recently  overruled  {c). 

In  Scotland  there  appears  to  be  no  doubt  as  to  the  lia- 
bility of  a  servant  to  his  fellow-servant  (rf) ;  and  the  law 
has  been  so  laid  dovm  there  in  a  recent  case  (e). 

The  view  here  taken  is  also  supported  by  passages  in  the 
judgment  of  Pollock  and  Huddleston,  BB.,  in  Swainson  v. 


(a)  Albro  v.  Jaquith,  70  Massachusetts,  99. 

{b)  Hinds  Y.  Harhou,  68  Indiana,  121 ;  followed  in  Hinds  v. 
Overacker,  32  Am.  Rep.  114.  And  the  law  in  Pennsylvania 
and  Minnesota  appears  to  be  the  same.  See  Baker  v.  Allegheny 
Railroad  Co,j  40  Am.  Eep.  at  p.  635 ;  Osborne  v.  Morgan^ 

infra. 

(c)  Osborne  v.  Morgan j  39  Am.  Rep.  437. 

(d)  Wright  v.  Roxburgh,  2  M.  748. 

(tf)  Woodhead  v.  Gartness  Mineral  Co,,  4  R.  469,  478 ;  see 
also  Stewart  v.  Coltness  Iron  Co,,  ib,  952;  M'Laughlan  v. 
Dunlop,  20  Sc.  L.  R.  271,  275. 

i2 
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Chap.  V.      K.  E,  JR.  Co.  (/),  and  in  that  of  Blackburn  and  MeUor, 
J  J.,  in  Morgan  v.  Vale  of  Neath  B.  Co.  {g).     In  the  latter 
case  the  plaintiff,  who  was  a  oarpenter  in  the  employment 
of  the  defendants,  had  been  injured  by  the  negligenoe  of 
others  in  the  service ;  and  it  was  said  that  the  '^  plaintiff 
might  have  maintained  an  action  against  those  actuaUj 
shifting  the  carriage;"   and  the  dictum  of  the  former 
learned  judges  is  to  the  same  effect.    And  in  another  and 
similar  case  (A),  Alderson,  B.,  in  giving  the  judgment  of 
the  Court,  said,  "  The  only  liability  is  on  the  servants  by 
whom  the  act  itself  was  done,  and  not  upon  the  defend- 
ants." 
Senrant  liable      If  a  Servant  by  his  negligence  causes  injury  to  his 
maSer."^  ^    master's  goods  he  will  be  answerable  therefor  (f) ;   and 
though  there  seems  to  be  but  one  case  {J )  in  this  country 
where  the  master  has  actually  proceeded  against  his  servant 
for  negligence  by  which  the  master  has  been  rendered  liable 
to  a  third  person,  yet  it  is  clear  that  such  an  action  is  main- 
tainable (A-),  and  that  where  the  master  is  so  liable,  the  ser- 
vant is  necessarily  liable  to  him  for  whatever  loss  he  is 
subjected  to  by  the  servant's  negligence  (/).    In  such  a 

(/)  3  Ex.  D.  341,  343.  The  reversal  of  the  decision  in  the 
Court  of  Appeal  does  not  affect  this  point. 

(g)  33  L.  J.,  Q.  B.  260,  264 ;  affirmed  in  Ex.  Ch.,  L.  R., 
1  Q.  B.  149 ;  35  L.  J.,  Q.  B.  23. 

(h)   Wiggett  v.  Fox,  25  L.  J.,  Ex.  188,  ad  Jin. 

\i)  Hindleg  v.  Ilasiam,  3  Q.  B.  D.  481 ;  Sharp  v.  Eeitie,  11 
R.  (Sc),  745.  In  respect  of  a  wilful  and  malicious  breach 
of  the  contract  of  service  likely  to  cause  injury  to  person  or 
property,  recourse  may  be  had  to  the  criminal  law.  See  the 
Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  39 
Vict.  c.  86),  s.  5. 

{j)  Savage  v.  Walthew,  11  Mod.  135.  Authorities  to  the 
same  effect  are  not  wanting  in  America.  See  Smith  y.  Foran^ 
21  Am.  Rep.  647 ;  Mobile,  ^c.  R.  Co.  v.  Clanton,  59  Alabama, 
392. 

(k)  See  cases  referred  to  in  the  note  to  Wake  v.  Lock,  5  C. 
&  P.  455,  where  a  servant's  evidence  was  held  inadmissible  on 
the  ground  of  interest. 

(/)  See  per  Lord  Cairns,  C,  in  River  Wear  Commiwonert 
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case  the  judgment  recovered  against  the  master  will  be     Chap.  v. 
conclosiye  against  the  servant  as  to  the  amount  of  damages, 
but  not  as  to  the  fact  of  the  servant's  negligence  (m). 

As  any  right  or  claim,  whether  it  sound  in  damages 
or  not,  may  now  be  set  up  by  way  of  set-off  or  counter- 
claim, the  master  may  avail  himself  of  this  form  of  defence 
in  any  action  brought  against  him  by  his  servant  either 
in  the  High  Court  or  in  the  County  Courts  (/<) ;  and  this 
may  also  be  done  in  any  proceeding  before  justices  under 
the  Employers  and  Workmen  Act,  1875  (o). 


V.  Adamson,  2  App.  Cas.  at  p.  751 ;  47  L.  J.,  Q.  B.  193.  For 
a  statutory  recognition  of  this  principle,  see  the  Kailways 
Clauses  Consoli£ition  Act,  1845  (8  Yict.  c.  20),  s.  125,  and 
6  &  7  Yict.  c.  86,  s.  28.  Semble,  the  master  when  sued  can 
bring  in  the  servant  as  a  thifd  party  under  R.  8.  C,  Ord.  XVL 
r.  48.     See  anief  p.  108,  note  (q). 

(m)  Green  v.  New  River  Co,^  4  T.  E.  589. 

(«)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  24,  89,  90. 

(o)  Employers  and  Workmen  Act,  1875  (38  &  39  Vict. 
c  90),  ss.  3,  4. 
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OF  AN  employer's  DUTY  TO  PERSONS  WORKING  ON  HIS 
PREMISES,  BUT  NOT  IN  HIS  SERVICE. 

The  present  chapter  will  be  devoted  to  a  oonsideration  of 
an  employer's  duty  towards  those  who  are  not  in  his  ser- 
vice, but  who  lawfully  come  upon  his  premises  in  the  per- 
formance of  operations  or  transaction  of  matters  in  which 
Useof  pbrase,  he  himself  is  interested.  The  phrase  "  come  upon  his 
idBprlM^SM*"  premises"  is  used  here,  and  throughout  this  section,  as 
being  that  which  on  the  whole  best  expresses  the  class  of 
cases  to  be  dealt  with.  But  the  reader  should  be  warned 
that  the  expression  is  not  to  be  understood  as  exhaustively 
describing  every  possible  case  which  would  fall  under  this 
class.  The  phrase  "  coining  within  the  sphere  of  the  em- 
ployer's business  or  operations  "  would  be  rather  too  wide 
for  adoption  as  a  general  expression,  although  it  might  be 
appropriately  applied  to  particular  instances  in  which  a 
person  is  not  carrying  on  operations  upon  his  own  land, 
but  upon  the  premises  of  another — as  was  the  case,  for 
instance,  in  Bolch  v.  Smith  (a),  where  the  defendant  was 
engaged  in  executing  works  in  a  government  dockyard. 
Limitation  of  We  have  already,  in  an  earlier  chapter,  considered  what 
section.  ^®  *^®  ^^  ^y  which  the  existence  of  the  relationship  of 

master  and  servant  between  two  person  may  be  ascer- 
tained {b) ;  and  it  was  there  seen  that  it  is  often  a  matter 
of  some  difficulty  to  determine  whether  the  relationship  is 
one  of  master  and  servant,  or  of  employer  and  workman 
of  an  independent  contractor  engaged  by  the  employer. 


(o)  81  L.  J.,  Ex.  201. 
{b)  Chapter  HI.,  ante. 
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Where  the  relationship  is  of  the  latter  kind,  questions  have  Chap.  vi. 
very  frequently  arisen  as  to  the  care  which  the  employer 
should  take  to  secure  the  workman's  safety.  The  present, 
therefore,  will  be  the  proper  place  to  consider  cases  of  this 
nature,  as  well  as  those 'in  which  the  workman  may  be 
said  to  have  been  invited  (c)  to  come  upon  the  employer's 
premises,  although  there  may  be  no  direct  connection  by 
contract  between  the  particular  employer  and  the  master 
of  the  workman  in  question.  It  is  unnecessary  here  to 
discuss  the  duty  of  an  employer  to  other  persons'  servants 
where  they  do  not  occupy  either  of  the  above  positions, 
inasmuch  as  their  rights  do  not  then  differ  from  those  of 
other  members  of  the  community — whether  as  being  per- 
sons exercising  rights  equal  to  those  of  the  employer  {e.  g. 
the  right  of  user  of  a  highway)  {d)y  or  persons  upon  the 
employer's  premises  by  his  license  only  (e),  or  mere  tres- 
passers (/). 

It  should  be  observed  that  the  following  remarks  upon  Same  dut j  to 
an  employer's  duty  to  the  servants  of  other  persons  are  whether^^*^ 
equally  applicable  to  his  duty  to  such  persons  themselves ;  master  or 
for  in  considering  the  obligations  of  an  employer  with 
respect  to  the  personal  safety  of  those  coming  upon  his 
premises  to  do  work  in  which  he  is  interested,  there  is  no 
distinction  between  servants    and    their  masters.      The 
servant  of  a  contractor  has  in  this  respect  the  same  rights 
and  is  subject  to  the  same  disabilities  with  regard  to  the 
superior  employer  as  the  contractor  himself  has  and  is 
subject  to.    And  the  same  may  be  said  of  those  who  go 
upon  a  person's  premises  in  circumstances  where,  there 
being  a  common  interest,  the  law  presumes  an  invitation 


(c)  See  post f  p.  125. 

{d)  See  Bartomhill  Coal  Co.  v.  Reid,  3  Macq.  266,  283,  per 
Lord  Cranworth,  cited  in  WiUon  v.  Merry,  L.  R.,  1  So.  App. 
at  p.  330,  per  Lord  Cairns,  0. ;  and  see  post,  Chap.  VIII., 
p.  181 ;  ant€y  Chap.  I.,  passim* 

(e)  See  post,  p.  448. 

(/)  Bee  post,  p.  447. 
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Chap.  YI. 


Statement  of 
the  duty. 


Porsons 
invited  must 
themselves 
exercise  care. 


fFom  the  owner ;  for  the  duty  of  the  latter  is  the  same 
towards  each  person  lawfully  upon  the  premises  in  pur- 
suance of  such  invitation^  whether  he  be  master  or  ser- 
vant (^). 

A  person  emplo}dng  a  oontmctor  to  execute  work  ui>on 
the  premises,  and  knowing  that  in  the  ordinary  course  it 
is  probable  that  servants  of  the  contractor  will  come  upon 
the  premises  in  the  performance  of  that  work,  is  bound  to 
take  reasonable  care  that  such  contractor  and  his  servants 
are  not  exposed  to  extraordinaiy  risks,  which  neither  the 
nature  of  the  work  in  question,  nor  the  class  of  premises, 
nor  the  circumstances  of  the  particular  case,  would  lead 
them  to  anticipate  {k). 

The  duty  is  not  an  absolute  one  to  prevent  danger,  but 
only  a  duty  to  make  the  place  as  Uttle  dangerous  as  such  a 
place  can  reasonably  be,  having  regard  to  the  contrivances 
necessarily  used  in  it  (i). 

On  the  other  hand,  the  employer  has,  on  his  part,  a 
right  to  assume  that  the  contractor  and  his  servants  are 
possessed  of  a  reasonable  amount  of  skill  in  the  perform- 
ance of  their  duties,  of  knowledge  of  the  ordinary  risks  to 
which  the  employment  exposes  them,  and  of  prudence  in 
avoiding  the  dangers  to  which  they  are  subjected  by  that 
employment  (J).    Moreover,  as  in  the  case  of  servants  of 


(y)  See  Indermaur  v.  Dames,  L.  R.,  2  C.  P.  at  p.  312 ;  36 
L/J.,  C.  P.  181,  approving  the  judgment  delivered  oy  Willes, 
J.,  in  the  Court  below;  Heaven  y.  Pender,  11  Q.  B.  D.  at 
p.  515,  per  Cotton,  L.  J.;  52  L,  J.,  Q.  B.  702;   Woodley  x. 


Met,  DisL  R.  Co,,  2  Ex.  D.  at  p.  390,  per  Cockbum,  C.  J. ; 

46  L.  J.,  Ex.  521      ^ '  '  '^      '^'    '" 

43  L.  J.,  Ex.  100. 


46  L.  J.,  Ex.  521;  Child  v.  Hearn,  L.  K.,  9  Ex.  176,  182; 


(A)  Indermaur  v.  Dames,  L.  R.,  2  C.  P.  311,  313;  36  L.  J., 
C.  P.  181 ;  and  see  Heaven  v.  Pender,  11  Q.  B.  D.  503,  515 ; 
52  L.  J.,  a  B.  702. 

(t)  Per  Willes,  J.,  in  delivering  the  judgment  of  C.  P.  in 
Indermaur  v.  Dames,  L,  E.,  1  C.  P.  at  p.  288 ;  35  L.  J.,  C.  P, 
at  p.  190 ;  and  see  Wilkinson  v.  Fairrie,  32  L.  J.,  Ex.  73. 

U)  WoodUy  V.  Met,  Dist,  R,  Co,,  2  Ex.  D.  at  pp.  391,  394, 
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tlie  employer  (A),  if  the  contractor  or  his  workmen  enter     Chap.  vi. 
upon  the  work,  or  continue  the  operations,  with  full  know- 
ledge  of  undue  risks  caused  by  the  neglect  of  the  em- 
ployer to  take  proper  precautions  for  their  safety,  the  latter 
wiU  not  be  liable  (/). 

In  Indermaur  v.  Dames  (w),  the  defendant  was  the  owner  Indennaur  v. 
of  a  sugar  refinery,  in  which  there  was  an  unfenced  shaft.  ^'""^'' 
The  plaintiff  was  a  journeyman  gasfitter  in  the  employ  of 
one  Duckham,  who  had  contracted  to  fix  two  regulators  to 
the  defendant's  gas  meter.  Having  completed  the  work, 
Duckham  made  an  appointment  to  go  again  in  the  course 
of  a  day  or  two,  or  to  send  one  of  his  men,  to  see  if  the 
regulators  worked  properly.  Accordingly,  the  plaintiff, 
by  Duckham's  directions,  went  to  the  refinery  for  this 
purpose,  and  when  there  fell  through  the  shaft  and  was 
injured.  The  plaintiff  having  obtained  a  verdict  for  the 
injuries  so  sustained  by  him,  the  Exchequer  Chamber, 
afiirming  the  decision  of  the  Common  Pleas,  refused  to  set 
it  aside.  The  Court  held  that  a  person  occupying  dan- 
gerous premises,  who  enters  into  a  contract  in  the  fulfil- 
ment of  which  workmen  must  come  on  the  premises  who 
probably  do  not  know  what  is  usual  in  such  places,  and 
are  unacquainted  with  the  danger  they  are  likely  to 
incur  (/a),  is  bound  to  put  up  some  fence  or  safeguard ;  or, 
if  he  does  not  do  so,  to  give  such  workmen  a  reasonable 
notice  that  they  must  take  care  to  avoid  the  danger. 

It  was  urged  in  this  case,  on  behalf  of  the  defendant, 
that  the  work  under  the  contract  having  been  completed. 


per  Mellish  and  Baggallay,  L.  JJ. ;  46  L.  J.,  Ex.  521 ;  and  see 
ante,  Chap.  I.,  p.  25. 

{k)  See  posi,  Chap  VII. 

(/)  Woodley  v.  Met,  Dist,  R»  Co.,  post,  p.  123 ;  Brooks  v. 
Courtney,  20  L.  T.  440. 

(m)  £.  E.,  2  C.  P.  311 ;  36  L.  J.,  C*  R  181. 

(»)  Contrasting  the  position  of  such  workmen  with  that  of 
the  servants  of  the  occupier,  who,  it  may  be  supposed,  are 
acquainted  with  the  dangerous  character  of  the  premises. 
See  poat.  Chap.  VII. 
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Chap.  Yi.  the  plaintiff  was  a  mere  licensee  upon  the  premises  at  the 
time  when  he  met  with  the  aocddent,  inasmuch  as  he  had 
only  come  to  test  the  work  for  the  benefit  of  Dackham. 
But  the  Court  said  that  there  was  no  sound  distinction 
between  the  case  of  a  workman  going  upon  premises  to 
perform  his  master's  contract  and  that  of  his  going  after 
the  contract  is  completed,  but  for  a  purpose  incidental  to 
the  contract,  and  so  intimately  connected  with  it  that  few 
contracts  are  completed  without  a  similar  act  being  done. 
Any  duty,  therefore,  to  enable  the  workman  to  do  the 
work  in  safety  equally  existed  during  the  accessory  em- 
ployment of  testing  (o). 
Duty  as  to  In  many  cases  questions  arise  as  to  the  duty  of  an  em- 

by  employer  ployer  with  respect  to  the  condition  of  plant  or  maohinezy 
tractor  and^^"  Supplied  by  him  for  use  by  a  contractor  and  his  workmen 
his  workmen,  as  part  of  the  consideration  for  the  contract  to  execute  the 
work.  Thus,  it  sometimes  happens  that  the  owner  of  a 
colliery  employs  a  contractor  to  sink  a  shaft,  the  employer 
providing  the  necessary  machinery,  and  the  contractor 
undertaking  to  supply  the  labour  (p).  In  these  circum- 
stances the  employer  is  imder  an  obligation  to  take  reason- 
able care  that  the  machinery  or  plant  is  in  a  fit  state  to  be 
used  at  the  time  it  is  provided  by  him  for  the  immediate 
use  of  the  contractor  and  his  workmen ;  that  is,  in  such  a 
state  as  not  to  expose  those  who  use  it  for  the  purposes  of 
the  contract  to  any  risk  not  necessarily  incident  to  the 
work  in  which  they  are  engaged  (q).    Where,  therefore, 


(o)  The  Court  held,  also,  that  although  there  was  some 
evidence  ia  the  case  that  the  plaintiff  largely  contributed  to 
the  accident  by  his  own  negligence  (as  to  which  see  poMt^ 
Chap.  XIY.,  p.  432  et  seq.),  yet  that  was  a  matter  for  the  juiy, 
who  had  by  their  verdict  negatived  any  neg;ligence  on  his 
part. 

(p)  See  the  facts  in  Rourke  v.  The  White  Moae  CoUiery  Co., 
2  C.  P.  D.  205 ;  46  L.  J.,  0.  P.  283 ;  and  see  Heaven  v. 
Pender y  infra^  cited />©«/,  p.  129. 

{q)  Heaven  v.  Pender,  11  Q.  B.  D.  603,  615;  62  L.  J., 
Q.  B.  702. 
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one  of  the  labourers  engaged  by  the  oontraotor  is  injured  Chap.  vi. 
by  reason  of  the  employer  having  negligently  supplied 
defective  machinery,  the  latter  will  be  liable  to  the  injured 
man.  But  if  after  the  machinery  or  plant  is  provided  by 
the  employer  it  ceases  to  be  under  his  control,  he  will  not 
be  liable  for  its  subsequent  condition ;  and  to  make  him 
responsible,  therefore,  it  must  be  proved  that  the  defect 
which  caused  the  accident  existed  at  the  time  when  the 
article  was  provided  by  him  (r).  Even  should  an  employer 
give  the  use  of  a  machine  gratuitously  to  a  contractor,  he 
will  be  liable  for  an  accident  caused  by  a  defect  of  which 
he  knew,  if  he  failed  to  inform  the  contractor  (s). 

As  to  the  employer's  non-liability  where  the  persons  Knowledge 
engaged  in  the  performance  of  the  contract  know  the  ^*  ^^«^^'- 
dangers  of  the  particular  employment,  and  notwithstand- 
ing such  knowledge  continue  to  do  the  work  (/),  the  case 
of  Woodley  v.  Met.  DisL  R,  Co,  (u)  may  be  referred  to.  TToodUy  v. 
Woodley  was  a  servant  in  employment  of  a  contractor  ^b!  *    "' 
engaged  by  the  defendants  to  repair  the  wall  of  a  dark 
tunnel,  through  which  trains  passed  every  few  minutes. 
He  hod  been  working  in  the  tunnel,  though  not  at  the 
same  spot,  for  a  fortnight,  and  had  made  no  objection, 
although  the  particular  place  where  he  was  working  at 
the  time  of  the  accident  was  wholly  without  light,  and  he 
had  only  just  sufficient  space  to  keep  clear  of  the  trains. 
Owing  to  the  formation  of  the  line  there,  and  to  the  fact 
that  no  one  was  stationed  at  the  place  to  give  him  warning, 
and  also  that  no  signal  was  given  by  those  on  the  trains 
when  drawing  near,  the  plaintiff  could  not  be  aware  of  the 
approach  of  the  trains  until  they  were  within  a  short  dis- 
tance of  him.    While  thus  employed,  he  was  injured  by  a 
train  which  struck  him  when  he  was  reaching  across  the  rails 

(r)  s,a 

(tf)  See  Blakemore  v.  Bristol  and  Exeler  It,  Co,,  8  E.  &  Bi 
at  pp.  1050—1052  ;  see  post,  p.  133. 
(t)  Ante,  p.  121. 
(m)  2  Ex.  D.  384  j  46  K  J.,  Ex.  521. 
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Chap.  VI.  to  pick  up  a  tool.  At  the  trial,  the  jury,  having  found  that 
the  defendants  were  guilty  of  negligence,  awarded  the 
plaintifE  300/.  as  damages.  The  majority  of  the  Court  of 
Appeal,  however,  after  taking  two  years  to  consider  the 
case,  held  that  judgment  must  be  entered  for  the  defen- 
dants. The  grounds  of  the  decision  were,  that  the  plain- 
tifP  voluntarily  exposed  himself  to  risks  which  he  either 
knew  of  before  he  entered  upon  the  employment,  or  must 
be  taken  to  have  consented  to  run  by  the  fact  of  his  re- 
maining in  the  employment  after  knowledge  of  their 
existence.  Cockbum,  0.  J.,  said  {x) :  '*  The  contractor, 
the  immediate  employer  of  the  plaintiff,  undertook  to  ex- 
ecute work  which  he  knew  would  be  attended  with  danger 
in  the  circumstances  under  which  it  was  to  be  executed. 
The  plaintiff,  as  his  servant,  did  the  same.  They  are  in  a 
very  different  position  from  that  in  which  they  would  have 
stood  had  they  been  at  work  on  the  defendants'  premises 
in  ignorance  of  the  danger  J* 
Woodlci/'B  This  case  is  certainly  remarkable  for  the  conflict  of 

Bidei^"  judicial  opinion  to  which  it  gave  rise;  for  even  in  the 
Court  of  Exchequer,  Cleasby,  B.,  although  he  did  not 
formally  dissent  from  the  judgment  of  that  Court,  seems 
to  have  been  inclined  to  take  the  same  view  of  the  facts  as 
that  of  the  majority  of  the  Court  of  Appeal,  namely,  that 
the  plaintiff  had  voluntarily  exposed  himself  to  a  known 
danger  and  taken  upon  himself  the  risk  of  not  being  always 
prepared  to  get  out  of  the  way  as  a  train  passed  (^).  This 
conflict  of  opinion,  however,  seems  to  have  in  reality  arisen 
more  from  the  different  views  taken  by  the  learned  judges 
of  the  plaintiff's  conduct  as  evidenced  by  the  facts  of  the 
case,  than  from  any  real  difference  of  opinion  as  to  the 
law.  For  it  should  be  noticed  that  the  majority  of  the 
Court  of  Appeal  evidently  did  not  intend  to  question  the 


(a;)  2  Ex.  D.  at  p.  390  ;  46  L.  J.,  Ex.  621,  625. 
(y)  S.  C,  2  Ex.  I).  386,  in  notisi 
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oorrectness  of  the  decision  in  Imkvmaur  v.  Dames  (s) ;  and     Chap.  vi. 
indeed  they  had  no  power  to  do  so.    Neither  should  the  ^ 

case  be  treated  as  having  decided  that  a  contractor's  ser- 
vant can  in  no  case  recover  against  the  employer  for  an 
injury  sustained  through  the  negligence  of  the  latter's 
servants,  for  this  was  not  the  ground  of  the  decision  {a). 
On  the  other  hand,  admitting  that  it  is  not  a  necessary 
inference  in  laic  from  the  mere  fact  of  the  plaintiff's  know- 
ledge of  the  danger,  that  he  consented  to  run  the  rifk  (i), 
yet  there  seems  to  be  no  doubt  that  some  of  the  dicta  of 
Mellish,  L.  J.  (c),  cannot  be  supported  if  they  are  to  be 
taken  to  mean  that  a  contractor's  workman  may  remain 
in  the  employment  with  knowledge  of  a  danger  and  without 
protest,  and  still  have  a  right  of  action  against  the  employer 
for  an  accident  proceeding  from  that  very  danger  {d). 

Apart  from  cases  between  contractors'  workmen  and  Other 

1  x  i_  ^      Lx^        •     L  •      instances  of 

superior  employers,  there  are  several  other  mstances  m  *«  invitation.'* 
which  the  law  presumes  an  invitation  from  the  owner  or 
occupier  of  land  to  persons  coming  upon  his  premises. 
The  word  *'  invitation  "  here  has  a  meaning  very  different 
from  that  which  it  usually  bears,  for  it  is  used  technically 
to  mark  the  distinotion  between  cases  of  this  description 

(s)  Ante,  p.  121. 

(a)  The  remarks  of  Mellor,  J.  (2  Ex.  D.  at  p.  396),  might, 
perhaps,  be  thought  to  indicate  that  this  was  so ;  but  see,  as 
to  this  ])oint,  post,  p.  194  et  seq. 

(b)  See  post,  p.  158. 

(<?)  2  Ex.  D.  at  p.  393 ;  46  L.  J.,  Ex.  521. 

(d)  It  is  thought  that  the  illustration  put  by  the  learned 
judge  may  be  distinguished  from  the  case  before  him,  on  the 
ground  that  the  cabman  would  not  be  the  proprietor  of  the 
road,  and  could  not  therefore  say  to  the  sweeper  (as  the  de- 
fendants were  here  in  a  position  to  say  to  the  plaintiff),  ''I  only 
allowed  you  to  be  on  the  road  on  condition  that  you  ran 
the  risk  of  injury  from  my  mode  of  driving."  The  fact  of  a 
railway  being  technically  a  highway  does  not  alter  the  case,  as 
it  is  only  for  certain  purposes  that  it  is  so.  It  may  be  added 
that  the  facts  of  Woodley^s  case  show  that  the  accident  was  in 
truth  caused  by  the  plaintiff's  recklessness  in  depositing  the 
tool  between  the  rails. 
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Chftp.  VI. 

Occupier  of 
shop  or 
warehouse. 


IFhite  T. 
France, 


Jlolmet  V.  JS' 
£,  Urn  Co, 


and  those  in  which  the  persons  are  only  licensees  {e). 
Thus,  if  a  man  opens  his  shop  or  warehouse  to  customer?, 
it  is  said  that  hj  intimating  that  he  has  goods  to  sell,  &o. 
inside,  he  invites  the  public  to  enter,  and  that  this  invita- 
tion raises  a  relation  between  them  which  imposes  on  the 
inviter  the  duty  of  taking  reasonable  care  so  to  keep  his 
shop  or  warehouse  that  it  may  not  endanger  the  person  or 
property  of  him  invited  (/).  Upon  this  principle,  an  occu- 
pier of  a  warehouse  will  be  liable  to  a  person  coming  to 
transact  business  with  him  if  whilst  that  person  is  upon 
the  premises  he  sustains  injury  owing  to  the  negligence 
of  the  occupier  or  his  servants,  and  to  some  risk  of  whioh  he 
was  ignorant  and  which  he  had  no  reason  to  anticipate. 
In  WTiite  v.  France  (</),  the  defendant  was  a  barge-owner 
and  also  occupied  a  wharf  for  the  purposes  of  his  business. 
One  of  the  defendant's  barges  having  been  navigated  by 
one  man  only,  contrary  to  a  rule  of  the  Thames  Conser- 
vancy, the  plaintiff,  who  was  a  licensed  waterman  waiting 
for  employment,  went,  as  was  customary  in  such  cases,  to 
complain  to  the  defendant  and  to  tender  his  services.  The 
plaintiff  was  referred  to  the  defendant's  foreman  and  told 
that  he  would  be  there  the  next  day.  On  the  following 
day,  the  plaintiff,  having  gone  again  to  the  wharf  to  see 
the  foreman,  was  struck  by  a  falling  bale  of  goods  which 
the  defendant's  servants  had  negligently  left  at  the  edge 
of  a  trap  door.  The  Court  held  that  the  plaintiff  was  en- 
titled to  retain  the  verdict  which  a  jury  gave  him  for  the 
injuries  he  sustained. 
In  Holmes  v.  N.  E.  R,  Co,  (A)  the  facts  were  as  follow. 

{e)  A  guesty  though  actually  invited,  is  only  in  law  a 
licensee.     Souihcote  v.  Stanley^  25  L.  J.,  Ex.  339. 

(/)  Per  Brett,  M.  E.,  in  Heaven  v.  Pender,  LI  a  B.  D.  at 
pp.  508,  509 ;  52  L.  J.,  Q.  B.  702. 

{g)  2  C.  P.  D.  308 ;  46  L.  J.,  G.  P.  823.  And  see  John  v. 
Bacon,  L.  R,  5  C.  P.  437;  39  L.  J.,  C.  P.  365. 

(A)  L.  E.,  4  Ex.  254;  L.  E.,  6  Ex.  123 ;  40  L.  J.,  Ex.  121. 
And  see  Wright  v.  Z.  ^  N,  W,  R,  Co..  1  Q.  B.  D.  252 ;  45 
L.  J.,  Q.  B.  570,  post,  p.  191. 
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The  defendants  kept  only  one  porter  at  the  C.  station  on     Chap.  vi. 

their  line,  and  it  was  customary  for  the  consignees  of  " 

goods  sent  to  that  station,  or  their  servants,  to  assist  in 

the  operation  of  unloading,  and  for  that  purpose  to  pass 

along  a  flagged  way  which  ran  hy  a  siding  on  to  which 

the  wagons  were  shunted.    The  plaintiff  was  the  consignee 

of  a  wagon  of  coal,  and  there  being  no  room  to  unload  the 

wagon  on  its  arrival,  he  and  one  of  his  servants,  with  the 

implied  permission  of  the  station-master,  went  to  take 

away  some  of  the  coal  for  immediate  use.     In  descending 

from  the  wagon  on  to  the  flagged  way  the  plaintiff  stepped 

upon  a  worn  flagstone,  which  gave  way  imder  him,  causing 

him  a  severe  fall.    Both  the  Court  of  Exchequer  and  the 

Exchequer  Chamber  decided  that  the  defendants  were 

liable  for  the  plaintiff's  injuries;  on  the  ground  that  the  Plaintiff  and 

way  was  used  by  the  plaintiff  for  a  purpose  connected  with  jobUy*ii- 

the  performance  of  the  defendants'  contract  with  him,  as  Crested  in 

to  which  there  was  a  common  interest  in  them  and  the 

plaintiff ;  and  that,  there  being  a  duty  on  the  defendants 

to  keep  the  way  in  such  a  sectire  condition  as  to  enable 

persons  coming  to  assist  in  unloading  the  wagons  in  the 

ordinary  manner  to  pass  safely,  it  made  no  difference  in 

the  defendants'  duty  to  the  plaintiff  that  he  was  unloading 

the  wagon,  with  their  consent,  in  an  unusual  manner. 

But  there  will  be  no  liability  if   the  evidence  shows  No  liability  if 
either  that  the  state  of  the  premises  could  be  seen  by  the  J^^^."  *PP*' 
person  acting  upon  the  invitation,  or  that,  although  he 
could  not  see  their  exact  state,  yet  the  condition  of  the 
place  was  such  that  a  person  ignorant  of  the  premises 
ought  not  to  have  proceeded  without  assistance  or  guid- 
ance.   Thus  in  Wilkinson  v.  Fairris  (»)  the  plaintiff,  who  Jnikhmn  y. 
was  a  carman,  was  sent  by  his  master  to  fetch  a  tierce  of  ^*'*'*'*'^- 
sugar  from  the  premises  of  the  defendants,  who  were  sugar 

(t)  32  L.  J.,  Ex.  73.  See  also  Toomey  (or  Tooney)  v.  Z.  B. 
^  S.  a  R,  Co.,  3  C.  B.,  N.  S.  116 ;  27  L.  J.,  C.  !P.  39,  and 
ante,  p.  25. 
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Cliap.  VI.  refiners.  The  sugar  not  having  been  supplied  to  the 
plaintiff  after  he  had  waited  for  some  time,  he  applied  again 
for  it,  and  he  was  then  directed  by  the  defendants'  gate- 
keeper to  go  through  a  door  and  up  some  stairs  to  see  the 
delivery  foreman.  The  plaintiff  went  through  the  door, 
but,  it  being  nightfall  and  the  place  very  dark,  after  going 
a  few  steps  he  fell  down  a  staircase  and  was  injured.  The 
cause  was  tried  before  Bramwell,  B.,  who  nonsuited  the 
plaintiff  on  the  above-mentioned  alternative  grounds ;  and 
this  ruling  was  upheld  by  the  Court  of  Exchequer,  who 
said  that  a  staircase  was  a  very  different  thing  from  a  hole 
or  a  trap-door. 
Indirect  jjj  ^he  cascs  that  have  been  thus  far  considered  the  per- 

sons  mjured  were  at  the  time  of  the  injury  engaged  m 
some  business  or  occupation  in  which  the  defendants  were 
directly  interested.  But  the  same  principles  apply  in  some 
cases  even  in  the  absence  of  any  immediate  connection 
between  the  parties.  In  other  words,  the  invitation,  upon 
which  the  law  founds  the  above-mentioned  duty  to  take 
care  for  the  safety  of  the  persons  and  property  of  others, 
is  not  always  necessarily  given  directly  to  the  person 
injured.  There  must,  however,  in  all  cases  be  evidence  to 
show  that  the  plaintiff  was  not  a  mere  volunteer  (/r),  but 
was  engaged  in  doing  something  in  which  the  defendant 
was  as  a  fact  in  some  way  interested. 
Smithy, Zond.  In  Smith  V.  London  8c  St.  Katharine  Docks  Co.  (I)  the 
j)ocks  Cj.  def endante  afforded  to  vessels  ao^K)mmodation  in  their 
docks,  for  which  they  received  remuneration  from  the 
shipowners.  The  defendants  also  provided  gangways  as 
a  means  of  communication  between  such  vessels  and  the 
shore,  and  these  gangways  were  under  the  management  of 
the  defendants'  servants.  The  plaintiff  was  an  optician, 
and  at  the  request  of  one  of  the  officers  of  a  ship  then 
lying  in  the  defendants'  docks,  had  gone  on  board  her 

(k)  As  to  volunteers,  see  post,  p.  190. 

(/)  L.  E.,  3  C.  P.  32G;  37  L.  J.,  C.  P.  217. 
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in  order  to  show  the  officer  some  nautical  instruments.     Cliap.  vi. 

While  the  plaintifE  was  on  board,  some  of  the  defendants' 

Berrants  moved  the  gangway,  which  formed  the  only  mode 

of  access  to  the  ship,  and  which  was  thereby,  as  the  ser* 

Tants  knew,  rendered  unsafe.     In  consequence  of  this, 

when  the  plaintiff  was  returning  to  the  shore,  the  gangway 

slipped  and  he  was  thrown  into  the  water  and  injured. 

The  jury  gave  a  verdict  for  the  plaintifE,  and  thereupon  a 

rule  was  obtained  by  the  defendants  to  enter  judgment 

for  them,  on  the  ground  that  there  was  no  duty  on  them 

towards  the  plaintiff  in  respect  of  the  gangway  (m). 

This  rule  was,  however,  discharged  by  the  Court  of 
Common  Pleas,  Bovill,  C.  J.,  saying,  that  since  the 
business  of  the  defendants  consisted  partly  in  providing 
access  to  the  ships  in  the  docks,  the  use  of  the  access  pro- 
vided by  them  was  as  much  business  with  the  defendants 
as  placing  a  ship  in  the  docks  would  be,  and  that  they 
were  in  truth  paid  for  it  by  the  shipowners  on  behalf 
of  aU  who  used  it.  The  learned  judge  said,  moreover, 
that  the  facts  of  the  case  showed  an  invitation  from  the 
defendants  to  all  persons  hating  business  on  board  the  ship^ 
to  go  upon  it  by  means  of  the  access  provided  by  the  de- 
fendants. 

Recently,  this  point  again  underwent  discussion  in  the  maven  v. 
very  important  case  of  Heaven  v.  Pender  (w),  decided  by  ^^^^^'' 
the  Court  of  Appeal  in  1883,  in  which  all  the  cases  were 
exhaustively  reviewed  by  the  Master  of  the  Bolls.  The 
plaintiff.  Heaven,  was  a  ship  painter,  employed  by  one 
Gray,  a  master  painter,  who  had  contracted  with  the 
owner  of  a  vessel  to  paint  the  outside  of  it.  The  vessel  in 
question  was  lying  in  the  defendant's  dry  dock,  and,  as 
incident  to  the  use  of  the  dock  for  the  purposes  of  such 

(m)  The  rule  was  also  to  arrest  the  judgment  on  the  ground 
that  the  duty  did  not  sufficiently  appear  in  the  declaration. 
The  Court  discharged  the  rule  upon  this  point  also. 

(n)  11  Q.  B.  D.  503;  52  L.  J.,  Q.  B.  702,  reversing  the  de- 
cision of  the  Q.  B.  Div.,  9  Q.  B.  D.  302 ;  51  L.  J.,  Q.  B.  465. 

R.  K 
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Chap.  VI.  painting  he,  under  his  oontract  with  the  shipowner,  sup- 
plied  and  put  up  the  necessary  staging  outside  the  ship. 
Whilst  the  plaintiff  was  painting  the  ship,  and  using  for 
ihat  purpose  the  staging  which  the  defendant  had  put  up 
on  that  same  day,  one  of  the  ropes  by  which  it  was  sus- 
pended from  the  vessel  gave  way,  and  the  plaintiff  fell 
into  the  dock  and  sustained  the  injuries  for  which  the 
action  was  brought.  The  action  was  remitted  for  trial  to 
a  County  Court,  and  there  being  evidence  that  the  ropes 
were  scorched  and  unfit  for  use  at  the  time  the  staging 
was  put  up,  and  that  reasonable  care  had  not  been  taken 
by  the  defendant's  servants  as  to  the  condition  of  the 
staging  (o),  the  judge  gave  judgment  for  the  plaintiff  for 
the  agreed  amoimt  of  damages.  On  appeal  the  Queen's 
Bench  Division  entered  judgment  for  the  defendant,  ex- 
pressing their  intention  to  follow  the  decision  in  Winter- 
bottom  V.  Wright  (p).  But  the  Court  of  Appeal  reversed 
Judgment  of  this  judgment.  The  grounds  upon  which  Cotton  and 
Bowen,  L.  JJ.  Bowen,  L.  JJ.,  considered  that  the  plaintiff  was  entitled  to 
judgment  were  stated  by  the  former  learned  judge  in  very 
much  the  same  terms  as  those  adopted  by  Bovill,  C.  J.,  in 
the  case  of  Smith  v.  London  and  St.  Katharine  Docks  Co.  (q). 
Cotton,  L.  J.,  said,  "  The  plaintiff  was  there  for  the  pur- 
pose of  work,  for  the  due  execution  of  which  the  defendant 
received  the  ship  into  his  dock,  and  the  defendant  received 

(o)  See  per  Brett,  M.  E.,  11  Q.  B.  D.  at  pp.  506,  607;  62 
L.  J.,  Q.  £.  702.  In  these  respects  the  statement  of  facts 
differs  from  that  given  in  the  report  in  the  Court  below  (9  Q. 
B.  D.  at  p.  303) ;  and  Field,  J.,  at  the  commencement  of  his 
judgment  (tb.  at  p.  305)  expressly  stated  that  it  did  not  appear 
whether  the  defect  in  the  rope  was  there  when  the  defendant 
supplied  the  rope. 

(p)  10  M.  &  W.  109 ;  11  L.  J.,  Ex.  415,  where  it  was  held 
that  a  coachman  hired  by  persons  who  had  contracted  with 
the  Postmaster-General  to  supply  horses  and  coachmen  for  a 
mail  coach,  could  not  sue  the  person  who  had  contracted  with 
the  Postmaster-General  to  supply  the  coach  itseU,  in  respect 
.of  injuries  sustained  by  the  supply  of  an  unsafe  coach. 

{q)  AntOf  p.  129, 
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payment  as  remuneration  for  allowing  the  work  to  be  done  Chap.  vi. 
in  his  dock,  and  for  providing  the  necessary  appliances  for 
enabling  it  to  be  done."  Brett,  M.  E.,  arrived  at  the 
same  result,  although  in  the  very  elaborate  and  exhaustive 
judgment  delivered  by  him,  he  rested  the  liability  of  the 
defendant  upon  a  much  wider  principle,  which  he  laid 
down  as  being  applicable  to  all  cases  of  alleged  negligence, 
in  which  the  duty  of  the  defendant  is  not  based  upon  any 
contract  between  the  parties  (r).  This  principle,  which 
would  have  a  very  wide  application,  comprises  many  cases 
entirely  outside  the  scope  of  this  work  (such  as  those 
between  manufacturers  or  vendors  of  goods  and  persons 
injured  by  defects  in  the  things  manufactured  or  sold)  (s) ; 
and  it  is,  therefore,  unnecessary  here  to  consider  the  pro- 
babilities of  the  ultimate  adoption  of  the  view  taken  by 
Brett,  M.  E.  It  will  be  sufficient  to  state  that  Lords 
Justices  Cotton  and  Bowen  did  not  give  their  concurrence 
to  this  view  of  the  law,  as  deduced  by  the  Master  of  the 
Bolls  from  the  authorities,  but  preferred  to  base  their 
decision  upon  the  narrower  ground  of  the  defendant's  duty 
towards  those  engaged  in  work  in  which  he  was  interested. 

It  is  somewhat  difficult  to  estimate  the  effect  of  the  de-  Effect  of 
cision  in  Heaven  v,  Pender  upon  the  case  of  Winterbottom  j>end^ upon 
r.  Wright  (/),  seeing  that  the  Master  of  the  EoUs  was  the  Winterbottom 
only  member  of  the  Court  of  Appeal  who  alluded  to  this 
case(u).    Apart  from  the  questions  raised  by  the  form 
in  which  Winterbottom  v.  Wright  came  before  the  Court  of 
Exchequer,  it  would  almost  seem,  were  it  not  for  the 
Master  of  the  Eolls'  remarks,  that  the  facts  of  that  case 
would  have  brought  it  within  the  principle  laid  down  by 
that  learned  judge  in  Heaven  v.  Pender,  if  not  within  the 
decision  of  the  Court  of  Appeal;  inasmuch  as  a  person 


(r)  See  ante,  Chap.  I.,  p.  22. 

(*)  See  Corn/  v.  Lucas,  Ji.  E.,  3  C.  L.  208. 

(/)  Ante,  p.  130,  note(/i). 

(m)  11  Q.  B.  D.  at  p.  513;  52  L.  J.,  Q.  B.  702. 

k2 
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Chap.  VI.  supplying  a  mail-coaoh  might  fairly  be  considered  to  con- 
template  that  a  mail-coachman  would  be  employed  to  driye 
it,  in  the  same  sense  that  the  defendant  in  Heaven  y.  Pender 
was  taken  to  contemplate  the  employment  of  the  plaintiff 
as  a  painter.  It  is  true  that  in  the  last-mentioned  case 
the  defective  plant  was  being  used  upon  the  defendant  % 
premises^  whilst  in  Winterhottom  v.  Wright  the  coach  ex 
necessitate  rei  was  for  use  away  from  the  defendant ;  but  if 
the  defect  existed  at  the  time  when  the  coach  was  given 
out  for  immediate  use  (r),  and  if  (as  alleged  in  the  declara-* 
tion)  the  plaintiff  did  not  know  and  had  no  means  of 
knowing  that  the  coach  was  defective  or  unsound,  there 
seems  to  be  no  sufficient  reason  for  making  this  fact  the 
ground  of  a  distinction  between  the  two  cases.  Can  it  be 
said  that  the  plaintiff  in  Winterboltom  v,  TFright  was  en- 
gaged while  driving  the  coach  in  a  matter  in  which  the 
defendant  was  interested  ?  This  would  appear  to  be  the 
true  test  in  all  cases  of  this  description.  Unfortunately 
in  the  present  state  of  the  authorities  it  is  impossible  to  say, 
with  any  confidence,  what  would  be  the  result  were  the 
Court  of  Appeal  called  upon  to  deal  with  a  case  of  similar 
facts  to  those  in  Winterbottom  v.  Wrightj  although  it  is 
clear  that,  whatever  the  result,  much  of  the  language  used 
by  the  learned  judges  in  that  case  cannot  be  maintained 
in  its  entirety  since  the  decision  in  Heaven  v.  Fender. 
Employer  The  reader  will  observe  that  both  in  Smith  v.  London 

fOTa^of^hia  ^^  ^^-  J^^^^^^"^^  DocliS  Co.  {x)  and  Heaven  v.  Pender  (y), 
eervanteto  the  negligence  charged  was  that  of  the  defendants'  ser- 
vited.  vants.    It  will  be  apparent  from  this,  that  where  the  duty 

to  take  care  arises  as  between  one  person  and  another 
invited  by  him,  but  who  is  not  his  servant,  it  is  a  duty  for 
the  performance  of  which  the  inviter  is  personally  respon- 


(«?)  See  per  Cotton,  L.  J.,  in  Heaven  v.  Pender^  11  Q.  B.  D. 
at  p.  515.     And  see  ante,  p.  122. 

{x)  L.  R,  3  C.  P.  326;  37  L.  J.,  C.  P.  217;  ante,  p.  128. 
(y)  Ante,  p.  1 30, 
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fiible  to  the  other  (2).      The  maxim  respondeat  stqyerior     Chap.  vi. 
applies,  therefore,  in  such  cases,  just  as  it  does  between  an 
employer  and  members  of  the  public  injured  by  the  negli- 
gence of  his  servants  (a). 

If  a  person  be  injured  whilst  upon  the  premises  of  Volunteer 
another,  or  whilst  using  his  appliances,  in  circumstances  Sto-  Ida  own 
in  which  no  invitation  to  come  upon  the  premises,  or  to  ^^^J- 
use  the  appliances,  can  be  considered  to  be  implied,  the 
person  injured  is  looked  upon  in  the  light  of  a  mere 
volunteer  who  must  look  after  his  own  safety,  and  has  no 
cause  of  complaint  for  injury  sustained  by  the  imsafe 
condition  of  the  premises  or  appliances  (6).    This  is  the 
position,  also,  of  a  person  whom  the  employer's  servants 
tcithout  authority  request  to  aid  them  in  their  work,  and 
who  sustains  injury   whilst   thus   voluntarily    assisting 
them;  but  it  would  seem  that  different  considerations 
arise  if  the  person's  assistance  is  asked  by  the  employer 
himself,  or  by  his  authority  (c).     The  facts  in  the  case  of 
Blakemore  v.  Bristol  Sf  Exeter  R,  Co,  (d)  afEord  a  curious  makemore  v. 
instance  of  a  personal  injury  occurring  to  a  person  whilst  ^^J'lgJ!^  co, 
in  the  act  of  gratuitously  giving  his  services  in  pursuance 
of  a  request  of  this  nature.    In  that  case  one  Ilarvey  was 
the  consignee  of  certain  blocks  of  stone,  which  arrived  at 
the  Weston  station  on  the  defendants'  railway.    Blake- 
more, who  was  not  in  the  service  of  either  Harvey  or  the 
defendants,  happened  to  be  crossing  the  line  at  the  time 
when  Harvey  and  two  of  his  servants  were  imloading  the 
blocks,  and  were  using  for  that  purpose  a  crane  which 


(t)  Bee  post f  p.  191. 

(a)  Ante,  Chap.  I.,  p.  37. 

(6)  This  obviously  follows  from  the  ratio  decidendi  in  Indef" 
maur  y.  Dames,  L.R.,  2  C.  P.  311;  36  L.  J.,  C.  P.  181;  Smith 
V.  Lond.  and  St,  Katharine  Docks  Co,,  L.  R.,  3  C.  P.  326 ;  37 
L.  J.,  C.  P.  217 ;  and  Heaven  v.  Pender^  11  Q.  B.  D.  503 ;  62 
L.  J.,  Q.  B.  702,  already  considered;  and  see  Gautret  v.  Eger^ 
ton,  L.  R.,  2  C.  P.  371 ;  36  L.  J.,  C.  P.  191 ;  and;?©*/,  Chap.XIV. 

(c)  See  further  upon  the  subject  of  volunteers,  post,  p.  190. 

{d)  8  E.  &  B.  1035 ;  27  L.  J.,  Q.  B.  167. 
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Chap.  VI.  belonged  to  the  defendants,  but  which  they  allowed  con- 
Bignees  to  use  as  a  means  of  unloading  goods.  One  of 
Harvey's  servants  called  to  Blakemore  to  lend  a  hand, 
and  he  accordingly  went  and  helped,  but  whilst  he  was 
so  doing  the  chain  broke  and  he  was  struck  on  the  head 
by  the  beam  of  the  crane  and  died  of  the  injury.  The 
action  was  brought  under  Lord  Campbell's  Act((?)  by 
Blakemore's  administratrix,  on  the  ground  that  the  chain 
was  in  an  imsaf e  condition,  and  that  the  defendants  knew 
at  the  time  when  they  lent  the  crane  to  raise  heavy  stone 
that  the  chain  was  quite  unfit  to  be  used  for  such  a  pur- 
pose. The  plaintiff  was  nonsuited  at  the  trial,  and  the 
Court  of  Queen's  Bench,  after  taking  time  for  considera- 
tion, discharged  a  rule  to  set  aside  the  nonsuit.  The 
judgment  was  delivered  by  Coleridge,  J.,  who  elaborately 
reviewed  the  authorities  upon  the  liability  of  the  gratuitous 
lender  of  a  chattel  where  injury  is  caused  by  a  defect,  and 
said  that  if  the  defendants  could  be  considered  as  having 
lent  the  crane  to  Blakemore  the  Court  would  have  thought 
the  action  well  brought  (/).  Alluding  to  the  position  of 
Blakemore  in  consequence  of  his  compliance  with  the  re- 
quest for  assistance,  his  Lordship  said, "  This  request  being 
made  in  Harvey's  presence,  and  the  service  rendered  in 
Harvey's  sight,  he  was  therefore  for  the  time  in  Harvey's 
employ"  (g).  It  is  plain  that  in  saying  this  the  learned 
judge  meant  that  the  deceased  was  in  a  better  position 
than  he  would  have  been  had  the  request  been  made 
mthout  Harvey's  authority,  for  the  following  passage 
occurs  later  in  the  judgment  (A) : — "  Even  if  James  Blake- 
more had  been  one  of  the  men  whom  Harvey  brought 
with  him  to  remove  the  stone,  and  who  were  with  him 


(e)  As  to  which,  ^eposij  Chap.  XIH. 
(/)  8  E.  &  B.  at  pp.  1050—1052;  27  L.  J.,  Q.  B.  167;  and 
Bee  post,  Chap.  XIV.,  p.  450. 
{(/)  8  E.  &  B.  at  p.  1048 ;  27  L.  J.,  Q.  B.  167. 
(/i)  IL  at  p.  1052. 
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when  lie  applied  to  have  the  truck  brought  under  the  Chap.  vi. 
crane,  perhaps  it  might  have  been  urged  that  the  case  fell 
within  Lety  v.  Lanffridge"  {i).  In  the  result,  however, 
the  Court  considered  that  there  was  no  sufficient  connec- 
tion between  the  deceased  man  and  the  defendants,  and 
that  the  case  fell,  therefore,  within  the  authority  of  Winter- 
bottom  V.  Wright  (Ar).  It  is  submitted  that  the  decision 
must  be  looked  upon  as  extremely  questionable  since  the 
judgment  of  the  Court  of  Appeal  in  Heaven  v.  Petider  {I) ; 
inasmuch  as  the  Court  of  Queen's  Bench  found  in  favour  . 
of  the  plaintiff  upon  the  traverse  that  Blakemore  was 
Harvey's  servant,  or  acted  by  his  command  (m). 


(0  2  M.  &  W.  519 ;  4  M.  &  W.  337. 

{k)  10  M.  &W.  109;  11  L.  J.,  Ex.  415;  ante,  p.  130,  n.  {p). 
(/)  See  the  remarks  of  Cotton,  L.  J.,  11  Q.  B.  D.  at  pp.  515, 
516;  52  L.  J.,  Q.  B.  702. 

(iw)  8  E.  &  B.  at  pp.  1047,  1048. 
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CHAPTER  Vn. 

OF  THE  DUTY  OF  THB  MASTER  TO  HIS  SERVANTS. 

Duty  of  mar-  Ix  is  clcar,  OS  we  have  seen  in  the  first  chapter,  that  every 

ter  regulated  .  .  «       .  •    i       •  j   j      i   -l 

by  the  person  who  Games  on  a  business  is  bound  to  take  reason- 

contxactof      j^^jj^  q^j,q  ^]^^^  j^q  other  person  suffers  injury  from  the 

manner  in  which  the  business  is  carried  on,  for  no  one 
has  a  right  to  involve  others  in  risks  without  their  con- 
sent (a).  But  in  the  case  of  servants  this  consent  is  shown 
by  the  fact  of  their  having  entered  the  service,  and  the 
relationship  in  which  they  stand  to  their  master  must  be 
regulated  by  the  contract  into  which  they  have  entered. 
As  the  relationship  of  master  and  servant  is,  therefore, 
altogether  a  matter  of  contract  and  consideration  of  wages, 
any  special  provisions  which  may  be  found  in  such  contract 
as  to  the  liability  or  non-liability  of  the  employer  for  in- 
juries sustained  by  the  servants,  will  be  binding  upon  both 
parties  (J).  It  is  competent  to  an  employer — at  least  so 
far  as  civil  consequences  are  concerned — to  invite  persons 
to  work  for  him  imder  circumstances  of  danger  caused  or 
aggravated  by  want  of  due  precautions  on  his  part(c). 
And  though  it  may  not  be  humane  so  to  carry  on  his  works 
as  to  expose  his  workmen  to  peril  of  their  lives,  no  right 
of  action  arises  for  an  injury  which  is  thereby  occasioned, 


(a)  Bartonshill  Coal  Co.  v.  Reid^  3  Macq.  284;  and  see 
Chap.  I.,  ante^  pp.  2,  37. 

(b)  See  M^Laughlan  v.  Dunlop,  20  Sc.  L.  E.  271,  per  Lord 
Young. 

(c)  Woodley  v.  Met  Dist.  JR.  Co.^  2  Ex.  D.  384,  391,  per 
Hellish,  L.  J. ;  46  L.  J.,  Ex.  521. 
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when  the  workman  has  been  informed  of  all  the  facts,  or  Chap.  Yii. 
is  acquainted  with  the  existence  of  the  danger  and  volun- 
tarily  incurs  it  {d).  In  such  a  case  the  injury  may  be 
said  to  be  caused,  not  by  the  employer's  permitting  the 
danger  to  exist,  but  by  the  workman's  putting  himself  in 
contact  with  it  (e).  Under  these  circumstances  the  work- 
man has,  in  fact,  contracted  to  run  the  extra  risk.  Any 
Btipidation,  therefore,  diminishing  the  ordinary  duty  of 
the  master,  to  which  the  servant,  either  having  knowledge 
of  the  increased  risk,  or  waiving  any  inquiry  into  it,  gives 
his  assent,  will  be  as  valid  against  him  as  an  express 
agreement  to  adopt  any  particular  precaution  would  be 
against  the  master. 

In  the  absence  of  any  special  provisions  of  this  nature,  Servant 
the  law  considers  that  on  entering  into  an  employment,  all  Jj^^^^^ 
risks  incidental  to  that  employment  must  be  taken  to  be  in  dental  xiskB. 
the  contemplation  of  the  intending  servant ;  and  that,  in 
entering  into  the  contract  of  service,  he  contracts  as  be- 
tween himself  and  his  employer  to  run  those  risks  as  part 
of  the  service  for  which  he  is  to  receive  pay  or  reward  (/). 
For  example,  the  occupation  of  a  miner,  by  its  very  nature, 
involves  personal  risk,  and  it  would  be  absurd  to  say  that 
he  should  have  an  action  against  his  employer  for  injuries 
received  by  him  in  eveiy  accident  that  may  occur.  The 
servant  in  every  case  has  the  option  of  entering  the  em- 
ployment— in  which  case  he  must  be  content  to  run  the 
risks  incidental  to  it  —  or  of  declining  it  altogether. 
Having  once  entered  the  employment,  he  will  be  bound 
to  perform  all  the  services  necessarily  incident  to  the  car- 
rying en  of  that  branch  of  the  work  in  which  he  has 


(</)  Dynen  v.  Leach,  26  L.  J.,  Ex.  221 ;  accord.  Saxion  v. 
Ilaickesworth,  26  L.  T.  851 ;  Griffiths  v.  Lond.  Sf  St.  Kath. 
Docks  Co.,  13  Q.  B.  D.  259;  53  L.  J.,  Q.  B.  504. 

(e)  See  per  Bramwell,  L.  J.,  in  Lax  v.  Mayor,  ^c.  o/Dar- 
liny  ton,  5  Ex.  D.  at  p.  35 ;  49  L.  J.,  Ex.  105. 

(/)  Per  Lord  Coleridge,  C.  J.,  in  Itourke  v.  White  Moss, 
^c.  Co.,  1  C.  P.  D.  556,  559 ;  46  L.  J.,  C.  P.  283. 
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Chap.  VII. 


Servant  not 
bound  to  run 
extraordinary 
risks. 


Haster  does 
not  wairant 
the  safety  of 
his  servants. 


OgdcH  V. 
ItummeM, 


contracted  to  serve,  although  their  performance  may 
involve  more  or  less  personal  risk  (//). 

If,  however,  the  master  order  the  servant  to  perform  a 
service,  which  is  either  outside  the  scope  of  his  particiilor 
branch  of  the  work,  or  involves  an  extraordinary  risk,  the 
servant  may  without  any  breach  of  duty  decline  to  perform 
it ;  for  he  is  not  bound  to  risk  his  safety  in  the  service  of 
his  master,  and  may,  if  he  thinks  fit,  decline  any  service 
in  which  he  reasonably  apprehends  injury  to  himself  (/;)• 
And  where  the  service  is  so  obviously  and  immediately 
dangerous  that  a  man  of  common  prudence  (/ )  would  refuse 
to  undertake  it,  if  the  servant  choose  to  run  the  risk,  the 
maxim  volenti  nonfit  wjuria  will  apply,  and  the  master  can- 
not be  held  liable  for  the  resulting  damage  (A:).  There 
must  be  not  only  the  existence  of  negligence  on  the  part  of 
the  master,  but  also  the  absence  of  rashness  on  the  part  of 
the  servant.  For  a  servant  is  bound  to  exercise  his  own 
skill  and  judgment,  so  as  to  protect  himself  in  the  course 
of  his  employment,  there  being  no  obligation  on  the  part  of 
his  employer  to  warrant  generally  his  safety  (/). 

The  above  principles  are  clearly  explained  by  the  case 
of  Ogdcn  v.  JRummenSj  before  Baron  Bramwell  at  Nisi 
Prius  (m).  There  the  defendant  was  engaged  in  con- 
structing a  railway  viaduct,  and  had  employed  the  de- 
ceased, with  other  workmen,  to  shore  up  one  of  the  arches. 


(g)  See  per  Day,  J.,  in  Griffiths  v.  Lond.  ^'  St,  Kath,  Docks 
Co.,  12  Q.  JB.  D.  493,  495 ;  aflanned  in  C.  A.,  13  Q.  B.  D.  259  ; 
53  L.  J.,  Q.  B.  504. 

(h)  Priestley  v.  Fowler,  3  M.  &  W.  1,  6 ;  7  L.  J.,  Ex.  42. 

(i)  See,  however,  as  to  this  term,  Lax  v.  Mayor,  Sec,  of 
Darlington,  5  Ex.  D.  28,  36,  per  Bramwell,  L.  J.;  49  ii.  J., 
Ex.  105. 

{k)  Ogden  v.  Rummens,  3  F.  &F.  751 ;  Sutherhndv.  Monk^ 
landE,  Co,,  19  D.  1004  (Sc). 

(/)  Potts  V.  Plunket,  9  Ir.  0.  L.  R.  290.  And  a  servant 
cannot  improve  his  position  by  alleging  such  a  duty  as  an 
implied  contract  on  the  part  of  the  master,  if  there  is  no 
foundation  for  it  in  fact:  Riley  v.  Baxendale,  30  L.  J.,  Ex.  87. 

(m)  3  P.  &  P.  751. 
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which  was  observed  to  be  sinking.  After  the  "bad"  Chap. Vll. 
arch,  as  it  was  called,  had  been  shored  up,  and  the  men 
were  at  work  shoring  up  some  of  the  others,  it  suddenly 
gave  way,  burying  the  deceased  under  the  ndns.  The 
learned  judge,  in  summing  up,  said : — "If  a  master  knew 
of  a  danger  which  his  servant  did  not,  and  set  him  to  it, 
why  he  would  be  liable ;  but,  otherwise,  if  he  did  not  know 
of  it,  or  if  his  servant  did :  if  a  man  chose  to  run  a  risk  it 
was  his  own  look-out.  One  of  the  witnesses  had  given,  no 
doubt,  a  very  sensible  answer — that  if  he  had  complained 
of  the  danger  of  the  work  he  would  have  been  told  that 
someone  else  would  do  it — ^but  that  showed  that  he  had  an 
option  to  do  it  or  not  to  do  it ;  and,  supposing  he  knew  of 
the  danger,  he  surely  could  complain  to  his  employer,  and 
avoid  it.  Now,  as  to  knowledge  of  the  danger.  The  evi- 
dence seemed  to  be  that,  whatever  its  cause,  it  was  known, 
and  known  only  by  the  sinking  of  the  arch,  which,  of 
course,  could  be  observed  as  well  by  the  men  as  by  their 

employers If  the  jury  thought  that  the  employer 

had  no  knowledge,  and  no  reasonable  means  of  knowledge, 
of  the  danger  at  the  time  the  arch  fell,  or  that  the 
deceased  had  the  same  knowledge,  or  means  of  knowledge, 
then  they  should  find  for  the  defendant."  The  jury 
accordingly  found  their  verdict  for  the  defendant,  and  it 
was  not  disturbed. 

"Where,  however,  a  servant  is  asked  by  his  master  to  do  Servant  doing 
something  which  is  no  part  of  his  service,  and,  whilst  doing  ^^,**^^''^  ^«* 
that  which  is  in  fact  a  mere  good-natured  act,  he  receives 
an  injury  which  he  had  no  cause  to  expect,  he  may  be  en- 
titled to  recover  damages  from  his  master.     Thus,  in  Mamfftdv. 
Mansfield  v.  Baddeky{n)^  the  plaintiff  was  a  workwoman  in  ^^^^^^y- 
the  employment  of  the  defendant,  a  dressmaker.     The 
defendant,  as  the  plaintiff  knew,  had  a  savage  dog,  which, 
in  consequence  of  its  having  bitten  several  persons,  was 
kept  tied  up.    At  the  request  of  the  defendant,  the  plaintiff 


(«)  34  L.  T.  696. 
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Chap.  VII.  went  into  the  kitchen  of  the  defendant's  house,  where  the 
dog  suddenly  rushed  from  under  the  table  and  bit  her. 
The  Divisional  Court  ruled  that  a  verdict  for  the  plaintiS 
must  be  upheld;  Grove,  J.,  saying,  "If  the  plaintiff,  when 
she  entered  her  employment,  knew  the  character  of  the  dog, 
and  that  in  the  ordinary  course  of  her  employment  she 
would  have  to  go  by  the  place  where  it  was  tied  up,  it 
might  perhaps  be  said  she  took  the  risk.  But  here  she  was 
asked  to  do  something  which  was  no  part  of  her  service. 
....  The  plaintiff  had  no  reason  to  suppose  the  dog 
would  be  loose,  and  this  was  an  extra  risk  not  incidental 
to  the  service,  for  which  the  defendant  is  responsible  "  (o). 
Datyo!  Apart,  howcver,  from  the  cases  in  which  a  servant 

reaaonable  ^  Voluntarily  exposes  himself  to  danger,  the  master  may  be 
precautions  called  on  to  show  that  he  has  taken  reasonable  precautions 
rants*  saf etj.  to  ensure  the  safety  of  his  servants ;  and  in  every  case,  other 
than  those  falling  under  the  Emploj'ers'  Liability  Act  ( p), 
in  which  the  master  has  been  held  liable  to  his  servants, 
the  injury  is  to  be  traced  to  his  personal  failure  so  to  do  (q). 
It  is  quite  impossible  to  define  as  a  matter  of  law  what 
precautions  are  reasonable  in  each  particular  case;  for 
negligence — which  consists  in  the  absence  of  reasonable 
precautions — is  never  absolute  or  intrinsic,  but,  as  has  been 
already  said,  is  always  relative  to  some  circumstances  of 
time,  place,  or  person  (r).    The  line  must  be  drawn  between 


(o)  And  see  RoherUon  v.  Brown,  3  E.  652  (Sc). 

( j^)  43  &  44  Vict.  c.  42,  set  out  in  Appendix  (C),  and  fully 
discussed,  posty  p.  234  et  seq, 

{q)  Pater  son  v.  Wallace ,  1  Macq.  748,  751 ;  Weems  v.  Ma- 
thieson,  4  Macq.  215 ;  Potts  v.  Port  Carlisle  R.  Co.,  8  W.  R. 
624  ;  Searle  v.  Lindsay ^  31  L.  J.,  C.  P.  106  ;  per  Watson,  B., 
in  Scott  V.  Mayor  of  Manchester,  26  L.  J.,  Ex.  132,  134; 
Smith  V.  Dowell,  3  F.  &  F.  238.  In  M' Kinney  v.  Irish  N.  TV. 
P,  Co,,  Ir.  B.,  2  C.  L.  600,  the  claim  was  held  to  be  con- 
struable  to  this  effect. 

(r)  Deyy  v.  Midland  P.  Co,,  26  L.  J.,  Ex.  171.  See,  too, 
the  remarks  of  Crompton,  J.,  in  Holmes  v.  Clarhe,  31  L.  J., 
Ex.  356,  360 ;  and  Chap.  I.,  ante,  p.  37. 
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suggestions  of  possible  precautions  and  evidence  of  actual    ciiAp.  vii. 
negligence,  such  as  ought  reasonably  and  properly  to  be 
left  to  a  jury  («).    Upon  this  subject  the  reader  may  be 
referred  to  the  remarks  made  upon  it  in  Chapter  I.  with  re- 
ference to  the  general  duty  of  employers  {t).    But  it  should  ^«f  ^  ^  ^«*<?» 
be  remembered  that  the  degree  of  care  required  from  the  Tontrae^of  ter* 
master  must,  in  every  case,  be  viewed  with  reference  to  the  ^^^  •"  ^^ 
nature  of  the  work  and  the  provisions  of  the  contract  of 
service,  for  the  master  is  not,  and  cannot,  be  liable  to  his 
servant  unless  there  be  negligence  on  the  part  of  the  master 
in  that  which  the  master  has  contracted  or  imdertaken 
with  his  servant  to  do  {u). 

Although  in  some  cases  the  contract  between  a  master  Action 
and  his  servants  may  contain  special  terms,  a  breach  of  ^^^^^^ 
which  would  give  rise  to  an  action  ex  contractu^  actions  by  founded  oa 
servants  against  their  masters  in  respect  of  personal  injuries 
are,  as  a  rule,  based  merely  upon  an  alleged  breach  of  the 
duty  which  the  law  imposes  upon  the  master  by  reason 
of  the  relationship  (r).    Such  actions  are  therefore  actions 
of  tort,  the  effect  being  that  a  servant  suing  his  master  in 
the  High  Court,  in  respect  of  injuries  sustained  in  the 
service,  is  not  deprived  of  his  costs  by  the  fact  that  he  does 
not  recover  more  than  20/.  damages  {x).    The  action  being 


(«)  Crafler  v.  Met.  R.  Co.,  L.  R.,  1  C.  P.  300 ;  35  L.  J., 
C.  P.  132 ;  Leishman  v.  L.  B.  ^  S.  C.  R.  Co.,  19  W.  E.  106; 
2i3L.  T.  712. 

(/)  Ante,  p.  23  et  seq. 

(m)  Wilson  V.  Merry,  L.  E.,  1  Sc.  App.  326,  332,  per  Lord 
Cairns,  C. 

{y)  A  similar  instance  occurs  in  the  case  of  a  carrier  of 
passengers  sued  for  personal  injuries,  where  the  action  may 
be  laid  either  in  contract  or  in  tort.  See  E.  S.  C,  Appendix 
C.  Sect.  V.  Form  No.  7. 

{x)  The  Employers  and  Workmen  Act,  1875  (38  &  39  Vict. 
c.  90),  Bs.  3,  4,  enables  a  Court  of  summary  jurisdiction  to 
settle  disputes  between  employers  and  workmen  ''  arising  out 
of  or  incidental  to  their  relation  as  such,"  and  the  Court  may 
order,  inter  alia,  payment  of  any  sum  not  exceeding  10/.  as 
damages.    These  words  are  very  wide  (see  Clemson  v.  Hub- 
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Chap.  VII.  one  of  tort,  a  verdict  for  any  sum  not  less  than  10/.  is  now 
sufficient  to  carry  costs  (y) ;  but  if  the  plaintiff  does  not 
recover  at  least  10/.  he  will  not  be  entitled  to  costs,  unless 
the  judge  otherwise  certify.  And  the  fact  that  the  action 
was  originally  brought  in  a  County  Court,  but  has  been 
removed  into  the  High  Court  by  certiorari  by  the  de- 
fendant, does  not  of  itself  give  the  plaintiff  any  greater 
right  to  his  costs,  though  it  is  an  important  fact  for  the 
consideration  of  the  judge  on  the  application  for  the  cer- 
tificate (z). 
General  duty  The  general  duty  of  the  master  to  provide  for  the  safety 
^  "  ^'  of  his  servants  will  be  found  to  range  itself  under  one  or 
other  of  the  following  heads,  although  several  of  the 
authorities  referred  to  are  applicable  to  more  than  one 
heading. 

I.  The  master  is  bound  to  exercise  due  care^  and  is  respon* 
silk  for  his  own  negligence^  if  he  personally  engages  or 
interferes  in  the  icork. 

Duty  of  Upon  this,  however,  it  is  to  be  observed  that  the  master 

respect  of  his  does  not  Contract,  or  undertake,  to  execute  in  person  the 
own  Bcti*.  work  connected  with  his  business.  The  result  of  such  an 
obligation,  in  place  of  being  beneficial,  might  be  disastrous 
to  the  servants,  for  the  master  might  be  incompetent  per- 
sonally to  perform  the  work.  At  all  events,  a  servant  may 
choose  for  himself  between  serving  a  master  who  does  and 
a  master  who  does  not  attend  in  person  to  his  business  {a), 
Warren  v.  I^  Wanen  V.  WUdce  (i),  there  was  an  escape  of  gas  in 

Wildee. 

hard,  1  Ex.  D.  179 ;  45  L.  J.,  M.  C.  69),  but  it  may  be  doubted 
whether  they  would  apply  to  a  claim  for  personal  injuries. 

(y)  30  &  31  Vict.  c.  142,  s.  5 ;  Judicature  Act,  1873  (36  & 
37  Vict.  c.  66),  s.  67 ;  45  &  46  Vict.  c.  57,  s.  4. 

(s)  Pellas  V.  Breslauer,  L.  E.,  6  Q.  B.  438 ;  40  L.  J.,  Q.  B. 
161. 

(o)  Wilson  V.  Merry,  L.  R.,  1  Sc.  App.  326,  332 ;  Sneddon 
V.  Mossend  Co.,  3  E.  868  (Sc). 

{b)  Weekly  Notes,  1872,  p.  87;  41  L.  J.,  C.  P.  104,  n. 
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the  defendant's  hotel,  where  the  plaintifE  was  barmaid.  Chap.  vil. 
The  defendant,  before  turning  the  gas  oflF,  and  without 
calling  in  the  aid  of  a  gasfitter,  proceeded  to  examine  the 
pipes  and  to  stop  the  escape  himself.  As,  howeyer,  he 
took  a  lighted  candle  with  him,  an  explosion  oocurred,  and 
the  plaintifiE  was  injured.  The  jury  found  a  verdict  for 
her,  and  the  Court  held  that  under  these  circumstances  the 
defendant  was  liable.  So,  too,  where  the  master  inter- 
fered with  the  construction  of  a  scaffold,  and  ordered  cer- 
tain improper  and  unsafe  materials  to  be  used,  and  owing 
to  the  employment  of  such  materials  the  servant  was  in- 
jured (^).  And  again,  where  a  pitman,  working  at  the 
bottom  of  a  coal  pit,  was  injured  by  the  negligence  of  the 
master,  who  was  acting  as  banksman  at  the  mouth  of  the 
shaft,  in  permitting  a  tramplate  to  remain  loose  there,  so 
that  it  fell  down  the  pit  (rf). 

II.  The  master  is  baund  to  exercise  due  care  to  select  and 
empiof/ proper  and  competent  persons  for  his  service  (e). 

Each  servant  has  a  right  to  expect  that  he  shall  not  Butj  to  select 
be  exposed  to  any  additional  or  extraordinary  risk  through  ^™  J^^^ 
the  employment  by  the  master  of  imfit  persons  to  superin- 
tend, or  join  in  the  work  (/).  This  does  not  mean  that 
the  master  warrants  the  competency  of  the  persons  em- 
ployed by  him,  but  only  that  he  must  not  have  been 
guilty  of  negligence  in  employing  incompetent  servants  (g). 
It  is  obvious,  however,  that  a  competent  person  may  be 
guilty  of  negligence ;  and  there  is  considerable  truth  in 


(c)  Roberts  v.  Smith,  26  L.  J.,  Ex.  319.  See  Griffiths  v. 
Gidlow,  3  H.  &  N.  648  ;  27  L.  J.,  Ex.  404. 

(</)  Ashworth  V.  Stanwizj  30  L.  J.,  Q.  B.  183;  accord. 
Mellors  v.  Shaw,  ib.  333 ;  Finnighan  v.  Peters,  23  D.  260  (Sc.). 

\e)  Wilson  v.  Merry,  L.  R.,  1  Sc.  App.  326,  332. 

(/)  Hutchinson  Y,  York,  ^c.  R.  Co,,  5  Exch.  343,  353;  19 
L.  J.,  Ex.  296. 

(y)  Tarrant  v.  Webb,  25  L.  J.,  C.  P.  261 ;  approved  in 
Wilson  V.  Merry,  L.  R.,  1  Sc.  App.  326,  332. 
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Chap.  yn.    the  remark  that  sometimes  the  most  competent  people  are 
the  most  negligent,  whether  out  of  carelessness  or  temper. 
Negligence  of  or  negligence  in  the  real  sense  of  the  word  (A).    From 
■^cbn^to^    which  it  follows  that  the  mere  fact  that  a  servant  was 
^nS/dT^  negligent  in  the  work  upon  which  he  was  employed  is  not 
in  itself  sufficient  to  justify  a  jury  in  finding  that  the 
master  was  guilty  of  negligence  in  employing  him  (i). 
Potts  y.  Port        In  Potts  V.  The  Port  Carlisle  Dock  and  JR.  Co.  (it),  the 
action  arose  in  respect  of  the  death  of  one  of  the  defend- 
ants' servants,  who  had  been  killed  by  the  breaking  down 
of  a  turntable  on  the  railway.    It  was  proved  that  the 
turntable  was  in  fact  defectively  constructed,  but  it  had 
been  in  daily  use  for  five  years  before  it  broke  down. 
Upon  this  the  defendants  were  held  not  liable,  on  the 
ground  that  there  was  no  evidence  that  the  persons  em- 
ployed to  construct  the  turntable  were  incompetent,  or 
that  there  had  been  negligence  in  their  selection  by  the 
defendants  for  the  work.     The  Court,  however,  said  that 
if  it  had  been  shown  that  the  turntable  was  grossly  de- 
fective, and  that  the  defect  was  so  clear  and  apparent  as 
unmistakeably  to  lead  to  the  inference  that  an  incompetent 
person  had  been  employed,  the  result  would  have  been  other- 
wise.   In  that  case  no  such  inference  could  be  drawn,  and 
it  was  not  sufficient  for  the  plaintiff  to  leave  the  case  in  a 
state  in  which  the  inference  from  the  facts  was  as  strong 
OniiB  of  proof  one  way  as  the  other  (/).    The  onus  is  therefore  upon  the 
^  ^         *     plaintiff  to  show  that  the  persons  employed  by  the  master 
were  not  proper  and  competent  persons,  and  that  the 
master  negligently  engaged  them  {tn). 

(A)  Per  Dowse,  B.,  in  McCarthy/  v.  British  Shipowners  Co,^ 
10  L.  E.  (It.)  at  p.  392. 

(t)  Byrne  v.  Fennell,  10  L.  E.  (Ir.)  397 ;  affirmed,  12  L.  E. 
(Ir.),  note  on  flyleaf. 

{k)  8  W.  E.  624. 

(/)  Potts  V.  Port  Carlisle  R.  Co.,  8  W.  E.  524  ;  and  see 
Edwards  v.  Brighton,  Sfc,  R.  Co.,  4  F.  &  F.  531 ;  and  post, 
Chap.  XIV.,  p.  428. 

(m)  Allen  v.  Neio  Oas  Co.,  1  Ex.D.  251 ;  45  L.  J.,  Ex.  668. 


OF  THE  UUTY  OF  THE  MASTER  TO  HIS  SERVANTS.  146 

If,  however,  the  plaintiff  proves  that  the  servant  who  Chap.  YIL 
caused  the  injuiy  was  as  a  fact  incompetent,  and  that  HowflhiftodT 
the  injury  resulted  from  his  incompetency,  this  will  throw 
the  onus  on  the  master  of  proving  that  he  used  due  and 
reasonable  care  in  selecting  the  servant;  and,  in  the 
absence  of  such  proof,  the  question  of  the  master's  negli- 
gence must  be  left  to  the  jury  (n).  And  there  is  no  in- 
justice to  the  master  in  this,  because  he  can  always  explain 
the  circumstances  under  which  the  employment  arose,  the 
knowledge  which  he  had,  and  the  reasons  which  induced 
him  to  employ  the  person  whose  incompetency  is  com- 
plained of  (o). 

Apart  from  the  provisions  of  the  Employers'  Liability  Sdeotion  by 
Act,  1880,  the  negligence  of  a  foreman,  who  was  himself  ®'®°""^- 
competent,  in  selecting  an  incompetent  servant,  by  whose 
act  the  plaintiff,  a  fellow-servant,  was  injured,  is  not 
negligence  for  which  the  master  is  responsible  (p). 

The  chance  of  obtaining  promotion  in  the  employment  Promotion  of 
is  the  thing  which  best  secures  diligence  on  the  part  of  the  ^JJJ^to  a™ 
servant  himself,  and  consequently  the  safety  of  his  fellow-  higher  grade, 
servants ;  and  while  it  is  only  reasonable  to  require  the 
exercise  of  a  high  degree  of  care  in  the  selection  of  persons 
to  fill  positions  in  which  their  responsibility  is  great  and 
the  consequences  of  even  a  trifling  inattention  may  be 
disastrous  (9),  yet  it  is  not  to  be  doubted  that  the  promotion 
of  a  servant  from  an  inferior  grade  to  a  higher  in  the  same 
branch  of  work  may  take  place  without  increasing  the 
master's  liability,  even  although  the  person  so  promoted 
should  prove  to  be  unskilful  in  his  new  post.     In  Edicard%  Edwards  v. 
v.  Brighton  R  Co.  (r),  an  action  under  Lord  Campbell's  ^o.^*^  ** 

(n)  Skerritt  v.  Scallan,  Ir.  E.,  1 1  C.  L.  389.     And  see  Potts 
V.  Port  Carlisle  R,  Co.^  cited  supra. 

(o)  Murphy  v.  Pollock,  15  Jr.  C.  L.  E.  at  p.  231. 
{p)  Smith  V.  Howard,  22  L.  T.  130.     And  aee  post,  p.  185. 
Iq)  See  Wabash  R.  Co.  v.  McDaniels,  107  U.  S.  454. 
(r)  4  F.  &  P.  531. 

R.  L 
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Chap.  vn.  Act,  it  was  shown  that  the  death  of  the  plaintiff's  intestate 
was  caused  by  the  unskilful  way  in  which  the  defendants' 
inspector,  Hayre,  had  directed  a  bridge  to  be  puUed  down. 
There  was  some  evidence  for  the  plaintiff  that  Hayre  was 
a  person  of  inferior  grade,  and  that  he  had  been  a  mere 
ganger  or  foreman  of  navvies.  Crompton,  J.,  declined  to 
stop  the  case,  thinking  there  was  some  evidence  for  the 
jury,  though  it  was  very  slight.  The  defendants  then 
proved  that  Hayre  had  been  thirty  years  at  railway  work, 
and  having  come  to  them  with  a  good  character  (though 
in  an  inferior  capacity),  had  been  for  some  years  in  their 
employment  as  inspector  of  permanent  way  and  works. 
Experts  also  declared  him  to  be  a  person  of  competent 
skill  and  experience  for  the  direction  of  such  an  operation. 
Upon  this  evidence  the  learned  judge  expressed  his  opinion 
in  favour  of  the  defendants,  and  the  jury  found  their  ver- 
dict accordingly. 

But  though  the  master  may  not  be  guilty  of  negligence 
as  regards  the  original  selection  for  the  work  of  a  servant 
who  turns  out  to  be  incompetent  or  habitually  reckless, 
yet  he  may  incur  liability  if,  having  notice  of  such  in- 
competency or  recklessness,  he  takes  no  steps  to  remove  the 
servant  from  the  position  for  which  he  is  found  to  be  im- 
fit(«). 

On  the  other  hand,  although  the  master's  duty  is  as 
above  stated,  yet  the  servant  may  absolve  him  from  the 
responsibility  incurred  by  a  breach  of  it,  if,  having  the 
knowledge  that  an  incompetent  fellow-servant  is  employed, 
he  assents  to  the  additional  risk  caused  thereby,  and  is 
content  to  remain  in  the  employment.  The  mere  fact, 
however,  that  he  has  such  knowledge  is  not  conclusive  evi- 
dence of  his  assent  to  the  risk,  for  it  may  be  that  he  has 
made  complaint  and  has  been  persuaded  to  remain  on  the 
faith  of  a  promise  that  the  incompetent  man  should  be 


BeUdner  of 

inoompetent 

ser^aat. 


Servaxit  oe 
aenting  to 
risk. 


(«)  Senior  V.  Ward,  28  L.  J.,  Q.  B.  139,  143. 
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dismisfied,  or  an  afisurance  of  his  safety  being  otherwise    Chap.  vii. 
secured  (t).  ' 

III.  The  niastet'  is  bound  to  exercise  du£  care  for  the  provi- 
sion and  fnaintenanee  of  proper  materials^  machinery  and 
plant  for  the  work  in  and  about  tchich  the  servants  are 
engaged  {u). 

Thus,  he  commits  a  breach  of  this  duty  if  he  negligently  Master's  duty 
direct  unsound  timber  to  be  used  in  the  erection  of  a  scaf-  pn^^iiate- 
fold,  which  in  consequence  gives  way  and  throws  to  the  "*^  *<>• 
ground  a  servant  working  upon  it  {x).   So,  too,  if  a  scaffold 
pole  become  rotten  owing  to  its  being  allowed  to  remain 
in  the  earth  for  an  undue  length  of  time  without  examina- 
tion ;  as  where  a  firm  of  shipbuilders  were  found  liable  to 
one  of  their  servants  injured  by  the  fall  of  a  scaffold  pole 
whilst  he  was  taking  down  a  staging  which  had  been 
placed  round  the  hulk  of  a  ship  during  construction.     In 
this  case  it  was  the  practice  of  the  masters  not  to  examine 
the  poles  of  such  a  staging  unless  they  were  removed,  and 


(0  Hoey  V.  Dublin,  ^c,  R.  Co.,  Jr.  R.,  5  0.  L.  206  ;  Holmes 
v.  Clarke^  31  L.  J.,  Ex.  356.  On  the  other  hand,  however,  in 
Rattray  v.  Cork  ^  Macroom  R.  Co,,  4  L.  R.  (Ir.)  386,  389, 
Falles,  0.  B.,  said,  '*!  think  knowledge  in  the  servant  of  the 
dangerous  nature  of  his  employment  is,  in  an  action  such 
as  the  present,  a  defence,  and  not  merely  evidence  of  a  defence 
of  contributory  negligence."     See  a«/a,  p.  136. 

(tt)  Rartofishill  Coal  Co.  v.  Reid,  3  Macq.  266,  288;  Wilson 
V.  Merry,  L.  R.,  1  Sc.  App  at  pp.  332,  334,  344.  And  see 
Hough  r.  Railway  Co.,  100  U.  S.  213.  The  duty,  of  course,  ex- 
tends to  borrowed  plant,  &c. ;  see  post,  Chap.  X.,  pp.  249  et  sea. 
Although  it  is  conceived  that  the  authorities  fully  establish 
the  existence  of  this  general  duty,  yet  it  is  important  to  at 
once  impress  upon  the  reader  that  to  ascertain  in  a  particular 
case  whether  the  master  is  liable  to  the  injured  servant  it  is 
always  necessary,  as  will  be  seen  presently  {post,  p.  152),  to 
inquire  whether  the  latter  was  aware  of  the  want  of  due  care 
on  the  part  of  the  master.  That  the  above-stated  duty  of  the 
master  may  be  discharged  by  the  appointment  of  a  foreman, 
&c.,  Bee  post,  p.  151. 

(ar)  Roberts  v.  Smith,  26  L.  J.,  Ex.  319. 

1*     "ml 
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Chap.  Vil.  the  pole  in  question  had  remained  in  the  ground  more 
f"  than  two  years  (y).  In  another  case  (z),  a  stevedore,  who 
was  engaged  in  loading  a  ship  with  iron  girders,  which 
were  lifted  into  the  ship  by  chains  attached  to  a  donkey 
engine,  was  injured  by  the  breaking  of  one  of  the  chains. 
Here  the  chain  gave  way  owing  partly  to  the  defective 
welding  of  the  links  and  partly  to  their  worn  condition ; 
and  there  were  well-known  and  ordinary  methods  of  testing 
such  chains  which  would  have  led  to  a  discoveiy  of  the 
unfitness  of  this  chain  to  bear  the  strain.  It  was  held  that 
the  injured  man's  master,  having  failed  to  have  any  exa- 
mination made,  was  liable  in  damages.  Similarly  the 
Court  have  held  that  a  master,  who  himself  acted  as  super- 
intendent at  his  mine,  was  liable  to  one  of  his  miners  for 
an  injury  occasioned  by  the  want  of  a  sufficient  lining  to 
the  shaft  (a).  And  the  result  would  be  the  same  in  the 
case  of  a  miner  crushed  by  the  fall  of  an  overhanging 
stone  from  the  roof  of  one  of  the  roads  in  the  mine,  if  the 
master  had  negligently  permitted  the  stone  to  remain  in 
a  position  in  which  it  caused  the  road  to  be  imsafe  and 
dangerous  to  those  engaged  in  the  mine  (6).  In  these 
and  the  like  cases  it  is  the  duty  of  the  master,  as  was  said 
Servant  must  by  Lord  Cran  worth,  C,  "to  be  careful  that  his  servant  is 
to  worlTimder  ^^^  induced  to  work  under  a  notion  that  tackle  or  ma- 
a  belief  that  ehinery  is  staunch  and  secure  when  in  fact  the  master 
Bound.  knows,  or  ought  to  know,  that  it  is  not  so.    And  if  from 

any  negligence  in  this  respect  damage  arise,  the  master  is 
responsible"  (r).     It  will  not  do  for  him,  for  instance,  to 


(y)  lyebb  V.  Rennie,  4  F.  &  F.  608.  On  a  second  trial  of 
this  case  the  question  was  left  to  the  juiy  in  the  same  terms, 
and  a  verdict  was  again  found  for  the  plaintiff.  See  7  B.  & 
8.  680,  n. 

(z)  Murphy  v.  Phillips,  35  L.  T.  477. 

(a)  Mellors  v.  Shaw,  30  L.  J.,  Q.  B.  333. 

lb)  See  Paterson  v.  JVaUace,  1  Macq.  748. 

(c)  S.  C,  at  p.  751 ;  and  see  Senior  v.  ff  are/,  28  L.  J.,  Q.  B. 
139. 
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famish  a  sound  rope,  and  then  fold  his  arms  until  by    Chap.  vn. 
actually  breaking  it  is  demonstrated  to  have  beoome  in- 
secure (rf). 

In  order  to  detect  defects  not  perhaps  discoverable  at  Plant,  &o. 
first  but  which  may  manifest  themselves  after  machinery  ^^^^ 
or  plant  has  been  in  use  for  some  time,  the  master  should  'fom  time  to 
adopt  such  practicable  tests  as  may  reasonably  be  expected 
to  lead  to  a  discovery  of  any  defects.     For  example,  it 
may  be  that  there  is  a  latent  defect  in  a  piece  of  ma- 
chinery at  the  time  it  is  new,  but  that  the  machine  then 
appears  to  all  intents  to  be  perfectly  sound.     If,  however, 
there  are  known  modes  of  testing  the  condition  of  the 
machine  from  time  to  time  while  in  course  of  wear,  such 
tests  should  be  adopted  though  they  may  not  be  absolutely 
infallible  (e).    If  they  are  not  adopted,  the  master  will  be 
liable  to  an  injured  servant,  although  the  worn  condition 
of  the  machine  without  the  defect  would  not  have  been 
sufficient  to  cause  the  accident  (/). 

If  there  be  a  breach  of  the  above-stated  duty  by  the  Duty  not 
master,  he  cannot  disclaim  responsibility  on  the  ground  ^''^Jtoia  *™* 
that  the  injured  servant,  at  the  time  when  he  received  the  working, 
injury,  was  leaving  his  employment  without  reasonable 
cause  and  against  the  master's  will ;  for  the  master  is 
bound  to  take  due  care  not  only  during  the  time  the 
servant  is  actually  working,  but  also  whilst  he  is  enter- 
ing upon  and  leaving  the  work  {g). 

The  obligation  on  the  master  will  not  amount  to  a  war-  No  waxnaty 
ranty  on  his  part  that  the  machinery,  tackle,  &c.,  are  abso-  %^ 
lutely  fit  for  the  purpose,  or  that  the  works  or  premises  in 
which  the  servants  are  employed  are  absolutely  safe  or 

{(T)  Baker  v.  Allegheny  Railroad  Co.,  40  Am.  Eep.  634,  636. 

(e)  Manser  v.  E.  C,  R.  Co,,  3  L.  T.  685 ;  ante,  p.  42. 

(/)  See  Murphy  v.  PhiUips,  35  L.  T.  477;  ante,  p.  148. 

(g)  Bryden  v.  Stetcart,  2  Macq.  30 ;  Cotcler  v.  Moresby  Co. 
(Q.  B.  D.),  Law  Times  Newspaper,  July  4,  1885.  Compare 
Hiyham  v.  Wriyht,  2  C.  P.  D.  397;  46  L.  J.,  M.  C.  223. 
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Ckap.  YU.  oonvenient(A).  And  there  is  no  distinotion  in  this  reepecti 
*"'^~"^~~  whether  the  servant  be  employed  on  land  or  on  board  ship, 
for  in  the  latter  ease  there  is  not,  and  never  has  been,  any 
warranty  of  seaworthiness  as  between  the  owner  and  the 
Btatatoiy  crew  (t).  There  is  now,  however,  some  difference  between 
own^i^diip.  the  liability  of  a  shipowner  and  that  of  a  person  employ- 
ing servants  on  land;  for  a  recent  Merchant  Shipping 
Act  {j )  provides  that,  as  between  the  shipowner,  on  the 
one  hand,  and  the  master,  seamen  and  apprentices  on 
board  any  ship  (A;),  on  the  other,  there  shall  be  implied, 
notwithstanding  any  agreement  to  the  contrary,  an  obliga- 
tion on  the  owner  that  he  and  the  master,  and  every  agent 
charged  with  the  loading  or  preparing  of  the  ship  for,  or 
the  sending  of  her  to,  sea,  shall  use  all  reasonable  means  to 
insure  the  seatcorthiness  of  the  ship  for  and  during  the 
voyage  (/).  The  owner  of  a  ship,  therefore,  insures  the 
seamen  in  his  service  against  the  consequences  of  any 
want  of  proper  care  in  the  master  of  the  ship  or  agents,  as 
well  as  himself,  rendering  the  ship  unseaworthy ;  but  he 
does  not  warrant  her  seaworthiness. 
No  duty  to  Again,  the  master  is  not  bound  to  adopt  all  the  latest 

adopt  latett     improvements  in  machinery,  tackle  and  plant  (w).   Neither 
ments,  or        will  he  be  liable  for  defects  which  he  could  not  by  the 


(A)  Priestley  v.  FowUr,  3  M.  &  W.  1 ;  7  L.  J.,  Ex.  42 ;  Or^ 
motid  V.  Holland,  E.  B.  &  E.  102 ;  PoiCs  v.  Plunkei,  9  Ir.  0.  L. 
K.  290.  See,  too,  Brown  v.  Aecringtonj  Sfc.  Co.,  34  L.  J.,  Ex. 
208 ;  Weems  v.  Mathieson,  4  Macq.  215  ;  Seyinour  v.  Maddox, 
16  Q.  B.  326;  20  L.  J.,  Q.  B.  327;  Searle  v.  Lindsay,  31  L.  J., 
G.  P.  106.  In  this  respect  the  Employers'  Liabihty  Act  has 
wrought  no  change  in  the  master's  position.  See  post,  Chap. 
X.,  pp.  249,  250. 

(t)  Couch  V.  Steel,  23  L.  J.,  Q.  B.  121 ;  3  E.  &  B.  402. 

Ij)  39  &  40  Vict.  c.  80,  s.  5, 

{k)  See  17  &  18  Vict.  c.  104,  s.  2 ;  Oakes  v.  Monkland  Iron 
Co.^  11  E.  579  (Sc),  referred  to,  post,  i>.  213. 

(l)  The  section  contains  a  proviso  as  to  ships  sent  to  sea  in 
an  unseaworthy  state  owing  to  special  circumstances. 

(m)  See  ante^  Chap.  L,  p.  25. 
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exercise  of  reasonable  caution  have  discovered  (»).     What    Chap.  Til. 
amount  of  caution  is  sufficient  the  exigencies  of  each  case  toproyide 
must,  of  course,  determine  {o) ;  but  the  fact  that  the  master  K?*°A*^^*®*^* 
hafi  recently  procured  the  machinery  or  plant  from  a  com- 
petent manufacturer,  or  employed  a  competent  architect 
or  builder  to  erect  the  building,  would  generally  be  evi- 
dence in  his  favour. 

The  master,  moreover,  is  not  bound  personally  to  super-  Duty  of  eza- 
intend  the  provision  and  examination  of  the  machinery,  ^dfite^todT 
plant,  &c.  (p)^  and  if  he  appoint  a  foreman  for  the  pur- 
pose, he  will  not  be  responsible  for  an  injury  caused  by 
their  non-supply,  or  by  defects  in  them  which  should  have 
been  observed  by  the  latter ;  imless,  indeed,  there  has  been 
negligence  in  appointing  an  incompetent  person  to  act  as 
foreman  (7). 

Nor  will  a  master  be  responsible  if  safeguards  which  he  No  Uabilitj  if 
has  provided  are,  without  his  acquiescence,  disregarded  by  Sgr^rded^ 
the  workmen ;  for  he  is  not  bound  to  provide  against  the  ^7  workmen, 
rashness  of  his  servants  (r).     It  should  be  remembered, 
however,  that  some  classes  of  workmen — miners,  for  in- 
stance— are  proverbially  reckless ;  and  knowledge  of  this 
should  induce  the  master  to  be  more  than  ordinarily  care- 
ful in  the  adoption  of  safeguards  and  precautions.     It 
may  well  be  that  that  which  would  be  reasonably  treated  as 
rashness  in  other  persons  might  not  be  treated  as  rashness 
in  a  workman  if  the  master,  knowing  that  the  rashness 

(n)  Readhead  v.  Midland  R.  Co.,  L.  R.,  4  Q.  B.  379;  38  L.  J., 
Q.  B.  169.  A  fortiori  the  guard  of  the  train  could  not  have 
recoT  Grod 

(o)  See  Richardson  v.  G,  E.  R.  Co.,  1  C.  P.  D.  342. 

Ip)  See  ante,  p.  142. 

10)  Wilson  V.  Merry,  L.  R..  1  So.  App.  326,  332;  Ormondy. 
Holland,  E.  B.  &  E.  102 ;  and  see  post,  Chap.  VIU.,  pp.  185 
et  seq.  Secus,  under  Employers'  Liability  Act,  see  post, 
Chap.  X.  As  to  the  master's  duty  to  select  competent  ser- 
vants for  his  work,  ante,  p.  143. 

(r)  Griffiths  v.  Gidlow,  27  L.  J.,  Ex.  404 ;  3  H.  &  N.  648  ; 
and  see  Robins  v.  Cubitt,  46  L.  T.  535,  per  Grove,  J.,  and 
ante,  pp.  25,  138. 
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ICaster  liable 
for  oonoealed 
dangler. 


Chap.  VII.  was  of  tf  kind  whioh  such  workmen  ordinarily  exhibit, 
yet  failed  to  take  any  of  the  precautions  which  common 
sense  would  suggest  («). 

It  follows  from  what  has  been  here  said  upon  this  branch 
of  a  master's  duty  to  his  servants  that  the  master  is  liable 
where,  knowing  of  the  existence  of  a  danger,  of  which  the 
servant  has  no  means  of  knowledge,  he  directs  the  latter 
to  do  an  act  whioh,  by  reason  of  that  very  danger,  subjects 
him  to  injury  (t).  Thus,  if  a  master  orders  one  of  his 
servants  to  carry  a  load  up  a  ladder  which  is  unsafe,  and 
the  ladder  gives  way  and  the  servant  is  injured,  the  master 
will  be  responsible  if  he  knew  of  the  danger,  and  the  ser* 
vant  neither  knew  nor  had  any  means  of  knowing  the 
dangerous  condition  of  the  ladder  (m).  So,  too,  if  the 
servant  of  a  butcher  were  directed  by  his  master  to  cut  up 
the  carcase  of  an  animal  which  had  suifered  from  a  dan- 
gerous and  infectious  disease,  the  master  knowing  and  the 
servant  being  ignorant  of  the  danger  of  so  doing  (x).  In 
these  and  the  like  cases  where  a  master  is  liable  the  risk 
to  which  the  servant  is  exposed  has  been  sometimes  spoken 
of  as  a  ^*  trap."  But  this  expression  appears  hardly  ap- 
plicable where  all  that  is  alleged  against  the  master  is  a 
mere  want  of  proper  care  for  the  servant's  safety;  a 
"  trap  "  would  seem  to  indicate  some  degree  of  design  on 
the  part  of  the  master,  and  that  is  clearly  not  requisite  to 
the  servant's  right  of  action  (y). 
Senrant's  But  in  all  cases  where  it  is  sought  to  make  a  master 

daim  ehould    liable  as  for  a  breach  of  this  duty,  the  fact  of  the  servant's 


(«)  See  per  Lord  Cran  worth,  C,  in  Pater  son  v.  Wallace,  1 
Macq.  at  p.  754.  There  is  a  dictum  of  Lord  Brougham  to 
the  same  effect  in  the  argument  (p.  750). 

(0  Watling  v.  Oastler,  L.  E.,  6  Ex.  73;  40  L.  J.,  Ex.  43; 
Saxton  V.  Hawkesworth,  26  L.  T.  851. 

(m)   Williams  v.  Clouph,  3  H.  &  N.  258 ;  27  L.  J.,  Ex.  325. 

(x)  DaviesY.  Enpland,  33  L.  J.,  Q.  B.  321. 

(y)  See  per  Brett,  M.  E.,  in  Heaven  v.  Pender,  11  Q.  B.  D. 
503,  509 :  52  L.  J.,  Q.  B.  702,  705. 
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ignoranoe  of  the  risk,  or,  at  any  rate,  non-acquiescence  in    ciup.  vn. 
it,  is  as  essential  to  his  right  of  action  as  the  fact  of  the  negative  his 
master's  knowledge ;  and,  therefore,  a  statement  of  claim  asaent  to  the 
by  a  servant  which  alleges  that  the  defendant,  his  master,       ^'* 
knew  or  ought  to  have  known  of  the  defective  or  unsafe 
condition  of  his  premises,  by  the  fall  of  a  portion  of  which 
the  plaintiff  sustained  injury,  will  be  bad  unless  it  also 
show  that  the  plaintiff  himself  did  not  know  of  or  acqui- 
esce in  the  danger  (z).     It  has  been  said,  however,  that 
the  Court  will  presume  all  that  they  reasonably  can  in 
order  to  sustain  a  statement  of  claim  which  substantially 
shows  a  breach  of  duty  in  the  master,  although  it  does  not 
allege  in  cTprcss  terms  that  the  servant  was  ignorant  of  the 
risk  which  he  ran.     Thus,  an  averment  that  the  accident 
was  caused  by  the  negligence  and  default  of  the  master 
has  been  held  to  be  sufficient  {a) ;  whilst,  on  the  other  hand, 
the  Court  of  Appeal  have  recently  decided,  in  Griffiths  v.  ^"i^<**  ▼• 
London  8f  St.  Katharine's  Docks  Co.  (b),  that  a  mere  allega-  Kath. 
tion,  that  the  master  knew  of  a  defect  in  an  iron  door  on  ^^**  ^' 
the  premises,  and  that  it  was  altogether  owing  to  his 
negligence  *Hhat  the  same  was  not  put  into  a  safe  and 
secure  condition,"  would  not  do  (b).    In  the  last-mentioned 
pleading  there  was  clearly  nothing  to  negative  the  plain- 
tiff's knowledge  of  and  consent  to  the  dangerous  state  of  the 
premises ;  whilst  in  the  former  the  allegation  could  be  con- 
strued as  meaniug  that  the  accident  arose  entirely  from  the 
defendant's  negligence  and  not  from  any  conduct  of  the 
plaintiff. 

The  master  is  liable  if,  after  the  servant  has  informed  Assent  in- 
him  of  a  temporary  defect  causing  danger,  he  induces  the  ^^^*>y°?"" 

(z)  Griffiths  V.  London  and  St.  Katharine  Docks  Cb.,  13 
Q.  B.  D.  259 ;  53  L.  J.,  Q.  B.  504.  See  also  Couch  v.  Steel, 
23  L.  J.,  Q.  B.  121 ;  3  E.  &  B.  402.  As  to  the  effect  of  the 
Employers'  LiabiHty  Act  upon  this  point,  see  post^  pp.  252, 
302  et  sea. 

(a)  Wailing  v.  Oastler,  L.  E.,  6  Ex.  73 ;  40  L.  J.,  Ex.  43 ; 
Smyly  v.  Glasgow ,  Sfc.  Steam  Packet  Co.,  16  W.  B.  at  p.  484. 

(b)  Supra. 
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Oluip.  VII. 

to  remedy 
defect. 


Holmet  y» 
Clarke, 


Berrants 
entering  or 


latter  to  oontinue  in  his  employment,  on  the  faith  of  a  pro- 
mise that  the  defect  shall  be  remedied  (c).  In  such  a  case 
it  cannot  be  said  that  the  servant,  by  continuing  in  the 
employment,  engages  to.  run  the  risk ;  for  his  complaint 
to  the  master  negatives  the  presimiption  that  he  acquiesced 
in  the  danger  {d).  Thus,  in  one  case  the  servant  was  em- 
ployed to  oil  dangerous  machinery,  which  was  fenced  at 
the  time  he  entered  the  service,  but  the  fencing  of  which 
had  been  afterwards  accidentally  broken.  He  had  com- 
plained of  the  dangerous  state  of  the  machinery,  and  the 
master  had  promised  that  the  fencing  should  be  restored. 
The  servant  having  continued  in  the  employment,  and 
having  been  injured  through  the  want  of  fencing,  was 
held  entitled  to  maintain  the  action  against  liis  master  {e). 
And  it  seems  that  the  result  would  be  the  same  if  the  con- 
duct of  the  master  has  been  such  as  to  induce  a  reasonable 
expectation  on  the  part  of  the  servant  that  the  defect  would 
be  remedied  (/). 

If,  however,  a  servant  with  knowledge  of  all  the  fact« 


(c)  But  it  will  be  otherwise  if  the  promise  be  g^ven  by  a 
foreman  only^  and  he  negligently  omits  to  remedy  the  defect. 
There  being  no  negligence  on  the  part  of  the  master,  the  case 
would  fall  under  the  doctrine  of  ''  common  employment."  Gal- 
lagher V.  Piper,  33  L.  J.,  C.  P.  329;  Hall  v.  Johnson,  34  L.  J., 
Ex.  222  ;  and  see  next  Chapter.  Secus  under  the  Employers* 
Liability  Act,  see  post,  p.  258. 

(d)  See  Marsh  v.  Chickering,  32  Sup.  Ct.  New  York  (Him.) 
405,  and  post,  p.  158.  SemhU  the  master  would  be  properly 
liable  in  contract  for  the  breach  of  his  promise. 

(tf)  Holmes  V.  Clarke,  31  L.  J.,  Ex.  356.  The  majority  of 
the  judges  in  the  Exchequer  Chamber  held  that  the  defen- 
dants were  liable  independently  of  the  fact  of  there  havine 
been  a  breach  of  a  statutory  duty ;  although  Wightman  and 
Willes,  JJ.,  seem  to  have  attributed  more  importance  to  this 
fact.  The  last-mentioned  judge,  in  delivering  the  judgment 
of  the  Common  Pleas  in  Indermaur  v.  Dames  (L.  R.,  1  C.  P. 
at  p.  286),  treated  the  decision  in  question  as  proceeding  upon 
the  statutory  duty,  but  this  appears  to  be  an  error. 

(/)  Holmes  v.  Worthifigton,  2  F.  &  F.  533,  Willes,  J.  Com- 
pare McGee  v.  The  Eglinton  Iron  Co.,  post,  p.  157. 
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enters  on  the  servioe— or,  if  having  entered  without  such    Chap.  Tic. 
knowledge  he  ii.fterwards  become  aware  of  a  danger  pre-  ^^^^^T^ 
viously  concealed  from  him,  and  makes  no  complaint,  but  t^e  service 
is  content  to  remain  in  the  employment — he  must  trust  to  ledge  of  the 
himself  to  keep  clear  of  injury,  and  has  no  remedy  against  danger, 
his  master  (^).     For,  apart  from  special  statutory  provi- 
sions (A),  there  is  nothing  illegal  in  the  use  by  an  employer 
of  works  or  machinery  more  or  less  dangerous  to  the  ser- 
vant ;  and  his  so  doing  will  not  create  a  right  of  action 
where  the  servant  has  known  all  the  facts,  and  is  as  well 
acquainted  as  the  master  with  the  state  of  the  works  and 
the  nature  of  the  machinery,  and  voluntarily  runs  the 
risk  incurred  thereby  (i). 

In  Seymour  v.  Ma(idox{k),  the  plaintiff,  who  had  been  Seymour  x, 
engaged  as  an  actor  at  the  defendant's  theatre,  fell  through 
an  unfenced  hole  in  a  floor  used  by  the  actors  in  passing 
to  and  from  the  stage,  and  the  action  was  brought  for  the 
injuries  which  he  in  consequence  sustained.  The  decla- 
ration alleged  that  it  was  the  duty  of  the  defendant  to 
cause  the  floor  to  be  so  sufficiently  lighted  and  the  hole  to 
be  so  fenced  as  to  prevent  any  accident  to  persons  passing 
across  and  along  the  floor,  but  that  the  defendant  suffered 

{g)  See  per  Cockbum,  C.  J.,  in  Woodley  v.  Met,  DUt.  R. 
Co.,  2  Ex.  D.  388,  389;  46  L.  J.,  Ex.  621. 

(A)  As  to  which,  Bee  post,  pp.  161  et  see/. 

(i)  Dynen  v.  Leach,  26  L.  J.,  Ex.  221.  See  the  remarks  of 
Blackburn,  J.,  in  Melhrs  v.  Shaw,  30  L.  J.,  Q.  B.  333,  387. 
And  see  Smyly  v.  Glasgow,  Sfc,  Steam  Packet  Co.,  16  "VV.  B. 
483.  In  Welsh  v.  Moir,  12  E.  590  (Sc),  the  majority  of  the 
Court  of  Session  held,  that  a  master  was  liable  to  one  of  his 
servants  for  injuries  which  they  found  to  have  been  caused 
to  the  latter  by  reason  of  the  master  using  a  crane  for  a  pur- 
pose for  which  it  was  not  adapted,  viz.,  tearing  up  the  rails 
and  sleepers  of  an  unused  railway.  The  Court  approved,  but 
distinguished  Dynen  v.  Leach,  supra. 

{k)  16  a  B.  326;  20  L.  J.,  Q.  B.  327.  Upon  the  same 
principle  it  was  held,  in  the  Scotch  case  of  Robertson  v.  Adam-' 
son,  24  D.  1231,  that  the  master  was  not  liable  for  the  death 
of  a  servant  killed  by  falling  from  a  bridge  which  had  no 
parapet,  and  was  unlighted. 
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Chap.  VII.  and  pennitted  the  floor  to  be  insufficiently  lighted  and  the 
hole  to  be  open  without  sufficient  fence,  by  reason  of 
which,  &o.  The  jury  having  found  a  verdict  for  the 
plaintiff,  the  defendant  obtained  a  rule  nm  to  arrest  the 
judgment  on  the  ground  that  there  was  no  such  duty  on 
the  defendant  as  alleged,  and  this  rule  was  made  absolute 
by  the  Court  of  Queen's  Bench.  The  Court  were  unani^ 
mous  in  holding  that  the  duty,  a  breach  of  which  was  laid, 
did  not  arise  from  the  general  relation  of  master  and  ser- 
vant ;  and  Erie,  J.,  said  (/) :  '^  A  person  must  make  his 
own  choice  whether  he  will  accept  employment  on  pre- 
mises in  this  condition The  declaration  does  not 

show  any  contract  that  the  premises  should  be  in  any  par- 
ticular state  with  respect  to  lighting  and  fencing,  09*  that 
tliere  teas  any  misfeasance.^*  It  will  be  noticed  that  there 
was  here  no  general  allegation  of  negligence  on  the  part  of 
the  defendant,  or  of  the  plaintiff's  ignorance  of  the  state 
of  the  premises.  The  case  must  not,  therefore,  be  looked 
upon  as  deciding  that  a  master  is  not  bound  to  take  any 
degree  of  care  as  to  the  state  of  the  premises  where  his 
servants  are  employed,  but  only  that  he  does  not  contract 
to  put  his  premises  into  any  particular  state,  and  is  not 
bound  to  adopt  special  precautions  for  the  servants'  safety, 
such  as  lighting,  fencing,  &c.,  where  the  risk  is  apparent, 
and  the  servants  voluntarily  enter  upon  or  remain  in  the 
particular  employment  with  their  eyes  open.  If  the  master 
has  shown  a  want  of  due  care,  he  is  in  many  cases  liable 
as  we  have  already  seen  (w). 
Brooks  y.  Jn  Brooks  V.  Courtney  («),  though  the  alleged  cause  of 

action  was  the  negligence  of  the  master,  the  plaintiff  again 


(/)  16  Q.  B.  332. 

(m)  AntCf  p.  147. 

(n)  20  L.  T.  440.  There  was  some  doubt,  in  this  case, 
whether  the  plaintiff  could  be  said  to  be  the  servant  of  the 
defendant,  although  engaged  in  his  work.  But  LiusJi,  J., 
said :  '*  It  is  quite  immaterial  whether  or  not  the  plaintiff  was 
in  the  position  of  servant  to  the  defendant." 
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failed.  There  a  servant  working  on  the  premises  of  a  Olii^p.  vn. 
coachbuilder  was  injured  by  falling  through  an  insufficiently 
lighted  and  unf eneed  opening  which  led  from  one  floor  of 
the  works  to  another ;  he  had,  however,  been  employed  for 
some  time  at  the  works,  and  knew  of  the  existence  of  the 
opening,  and  had  made  use  of  it.  Though  the  accident 
might  have  been  avoided  by  additional  care  on  the  part  of 
the  master,  it  was  held  that  under  the  circumstances  he 
was  not  liable.  Lush,  J.,  said :  ^'  The  ground  upon  which 
it  has  been  held  that  a  servant  is  not  entitled  to  damages 
as  against  his  master  for  an  injury  which  he  sustains  in 
his  employment,  is  because  the  servant  accepts  the  em- 
ployment, and  with  it  accepts  the  known  risks  attending  it. 

He  knew  there  was  this  hole,  and  whether  such  a 

hole  is  usual  or  not  upon  such  kind  of  premises  is  not 

material He,  therefore,  accepted  the  employment 

with  the  risk  attending  it."  The  reader  will  observe  the 
emphasis  placed  by  the  learned  judge  upon  the  fact  that 
the  risk  was  known  to  the  plaintiff. 

In  another  case  (o)  a  miner,  working  at  the  bottom  of  a 
shaft,  was  injured  by  the  fall  of  a  tub.  Here,  also,  as  he 
knew  of  and  had  assented  to  the  use  of  the  tackle,  the 
Court  decided  that  he  was  not  entitled  to  look  to  his  master 
for  damages ;  although  the  use  of  improved  tackle  might 
have  prevented  the  accident. 

The  result  will  be  the  same  where  a  servant  knowing  of  Servant 
a  defect  in  the  plant  complains  of  the  danger  which  is  SSgwafter " 
thereby  caused,  but  after  such  complaint  remains  in  the  making  oom- 
employment,  although  he  has  no  reason  to  believe  that  ^ 
steps  will  be  taken  to  remedy  the  defect.    Thus,  in  the 
Scotch  case  of  McGee  v.  The  Eglinton  Iron  Co,  (jt?),  the  ^cGe$  v. 

^        ^   •  1      -J.       1  EglinUm  Iron 

pursuer  was  a  screenman  employed  m  a  coal  pit,  whose  cq. 


(o)  Griffiths  V.  Gidlow,  3  H.  &  N.  648 ;  27  L.  J.,  Ex.  404 ; 
and  see  Aisop  v.  Yates ,  27  L.  J.,  Ex.  156. 

(/>)  10  E.  955;  following  McNeill  y,  Wallace  ^  Co.,  15  D. 
818  (8c.) ;  and  Crichton  v.  Keir,  1  M.  407  (Sc). 
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Ohap.  Yii.  duty  it  was  to  stop  tlie  waggons  as  thej  ran  down  an  in- 
oline,  by  inserting  pieces  of  wood  called  "sprags"  between 
the  spokes  of  the  wheels.  On  two  occasions  he  complained 
to  the  foreman  that  he  was  not  supplied  with  proper 
"sprags,"  and  the  foreman  promised  to  order  them; 
but,  subsequently  to  the  second  complaint,  the  foreman 
told  the  pursuer  that  he  was  informed  in  the  works  that 
there  was  no  wood  fit  for  making  "  sprags."  After  this, 
the  pursuer  went  on  working  as  before,  and  having  been 
thrown  down  and  injured  in  attempting  to  stop  a  waggon 
by  means  of  an  improper  "  sprag,"  the  Court  of  Session 
held  that  as  he  had  chosen  to  continue  working  with  the 
improper  sprags  he  could  not  succeed  in  the  action. 
Senraiit*8  But  the  mere  fact  that  a  eerrant  knows  of  a  defect 

not  con^^ive  ©ausing  danger  is  not  as  a  matter  of  law  sufficient  to  abso- 
of  his  aasent.  lutely  deprive  him  of  any  remedy  for  injury  sustained  {q). 
There  must  be  acquiescence  on  his  part  to  the  risk  which 
he  runs,  and  of  this  the  bare  fact  of  his  knowledge  is  only 
evidence ;  and  evidence,  though  cogent,  yet  not  in  itself 
conclusive,  because,  as  we  have  seen,  it  may  have  led  him 
to  make  complaint  upon  the  very  subject.  Where  such 
complaint  has  been  made  there  is,  of  course,  the  strongest 
evidence  that  the  servant  did  not  assent  to  the  risk,  unless, 
indeed,  the  master  can  rebut  this  by  showing  that  the  ser- 
vant's subsequent  conduct  amounts  to  such  an  assent  (r). 
Se'viint's  Similarly,  it  would  seem  that  where  the  servant  is  not 

Mgeof  fully  acquainted  with  the  nature  of  the  machinery,  and 

^•^''  with  the  extent  of  the  danger  which  he  incurs  in  using  it, 

and  the  master  having  full  knowledge  directs  him  to  use 
the  machinery,  the  servant  could  recover.  For  in  such  a 
case  it  might  well  be  that  the  servant  knowing  the  facts, 


(y)  Holmes  v.  Clarke,  31  L.  J.,  Ex.  356 ;  Holmes  v.  JFor- 
thington,  2  F.  &  F.  633 ;  McMahon  v.  Port  Henry,  Sfc.  Co,, 
31  Sup.  Ct.  NewTork  (Hun.),  48 ;  Marsh  v.  Chickering,  32  ih, 
405.     See  ante,  pp.  146,  153. 

(r)  Ante,  p.  157. 
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but  reasonably  failing  to  perceive  or  appreciate  the  dan-  Chap.  vii. 
ger  («),  might  properly  rest  upon  the  judgment  of  his 
superior,  hoping  by  extra  care  to  avert  accidents  (t).  On 
the  same  principle,  if  the  owner  of  dangerous  machinery 
employ  a  young  person  about  it  quite  inexperienced  in  its 
use,  without  taking  due  care  that  proper  directions  are 
given,  and  the  result  is  that  the  young  person  is  exposed 
to  a  risk  of  which  he  was  not  aware,  the  master  may  be 
responsible  if  any  injury  ensue  (w). 

IV.  The  master  is  bound  to  take  diie  care  to  carry  on  the 
workf  or  business^  under  a  proper  system  or  regulations ; 
and  if  through  any  want  of  or  defect  in  such  system  or 
regulationsy  of  which  tfie  master  is  cognizant^  an  injury 
occurs  to  the  servant^  the  master  will  be  liable  to  an 
action  for  damages. 

For  example,  where  a  workman  was  working  at  a  crane  in  Master's  dutj 
connection  with  some  blasting  operations,  in  which  the  regu-  Jj  Jlroper"* 
lation  was  to  stand  by  the  crane  until  the  word  "  Fire  "  was  system,  &o. 
given ;  and  the  servant,  whilst  running  for  shelter,  was  struck 
by  a  piece  of  rock ;  on  its  being  shown  that  proper  precautions 
were  not  taken  to  cover  the  shot,  and  that  pieces  of  rock 
frequently  flew  over  the  heads  of  the  retreating  workmen ; 
and  further,  that  the  regulations  and  the  mode  in  which 
the  blasting  was  carried  on  were  sanctioned  by  the  master, 
it  was  held  that  the  system  being  defective  the  master  was 
liable  {x).     And  a  similar  result  will  be  arrived  at  if  the 

(*)  As  to  this,  see  Cowley  v.  Mayors  Sfc,  of  Sunderland^  30 
L.  J.,  Ex.  127,  131. 

(/)  See  per  Byles,  J.,  in  Holmes  v.  Clarke,  31  L.  J.,  Ex. 
356,  360.  And  see  Robertson  v.  Brown,  3  R.  652  (8c.) ;  Pat- 
terson  v.  Pittsburgh,  Sfc»  R,  Co.,  18  Am.  Hep.  412.  Compare 
Saxton  V.  Hawkesworth,  26  L.  T.  851,  where  it  was  said,  that 
as  the  plaintiff  was  a  Sheffielil  man  he  must  have  been  fully 
cognisant  of  the  risks  he  ran  in  the  employment. 

(tt)  Grizzle  v.  Frost,  3  F.  &  F.  622,  Cockburn,  C.  J. ;  and 
Sharp  V.  Pathhead  Spinning  Co.,  12  R.  574  (Sc.)  Compare 
Carty  v.  Nicoll,  6  R.  194  (Sc).  As  to  the  contributory  negli- 
gence of  children,  see  post,  Chap.  XIV.,  p.  441. 

(j)  Sword  v.    Camrrnn,   1   D.    10.3  (So.)  ;  as   explained   in 
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coiap.  Yll.  speoial  rules  for  the  management  of  a  coal  mine  be 
habitually  disregarded  to  the  knowledge  of  the  master, 
and  a  miner  sustains  injurj  through  an  aooident  caused 
by  the  disregard  of  those  rules  (j/).  So,  too,  if  the  mine 
owner  entirely  fails  to  adopt  any  system  of  ventilation  in 
the  mine,  and  thereby  an  explosion  occurs  (z). 

It  should  be  noticed,  however,  that  in  these  cases  know- 
ledge of  and  acquiescence  in  the  defective  system  or  the 
disregard  of  rules  is  brought  home  to  the  master ;  and  it 
is  necessary  that  this  should  be  done,  for,  as  we  have  seen, 
there  is  no  duty  upon  him  to  personally  superintend  the 
work  (ff). 

In  this,  as  in  the  other  instances  mentioned  in  this 
chapter,  the  servant  may  absolve  the  master  from  liability 
by  entering  or  continuing  in  the  employment  with  full 
knowledge  that  the  manner  in  which  the  business  is  carried 
on  exposes  him  to  excessive  and  unnecessary  risk.  Thus, 
where  it  was  the  duty  of  a  railway  guard  to  attach  trucks 
to  the  engine  of  a  goods  train,  and  owing,  as  he  stated,  to 
the  want  of  an  additional  person  to  assist  him  he  was 
thrown  down  and  injured,  it  was  held  that,  as  he  had 
stayed  in  the  situation  three  months  without  making  any 
objection  as  to  the  want  of  assistance,  he  could  not  re- 
cover (6).  In  another  case,  that  of  Saxton  v.  Ilairkes" 
icorth  {c)^  the  plaintiff  was  employed  in  iron  rolling  mills. 


Servant's 
absent,  effeot 
of. 


Saxton  y. 
2£awk4sworth» 


Bartonshill  Coal  Co,  v.  Reid,  3  Macq.  266,  289 ;  and  Same  v. 
McGuire,  ib,  iJOO,  310.  The  rule  appears  to  be  too  widely 
stated  in  Murdoch  v.  Mackinnon^  12  K.  810  (Sc).  In  Voae  v. 
Z.  ^  r.  R.  Co,  (27  L.  J.,  Ex.  249),  the  principle  in  the  text 
seems  to  be  recognized,  but  though  that  case  is  usually 
referred  to  as  establishing  it,  yet  the  Court  carefully  pointed 
out  that  the  plaintiff's  intestate  was  not  in  the  service  of  the 
defendants. 

(y)  Senior  v.  Ward,  28  L.  J.,  Q.  B.  139,  143. 

(z)  Wilson  V.  Merry,  L.  R.,  1  Sc.  App.  326,  344,  per  Lord 
Colonsay. 

(a)  Ante,  p.  142. 

{h)  Skipp  V.  E,  C.  R.  Co,,  23  L.  J.,  Ex.  23. 

\c)  26L.  T.  851. 
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where  there  were  five  steam  engines  at  some  distance  from  Ch&p.  vn. 
each  other,  but  only  two  persons  especially  engaged  as 
engine  tenters,  and  only  one  of  them  on  duty  at  a  time. 
The  plaintiff  had  been  foreman  of  sheet-rollers  for  three 
years  and  was  well  aware  of  these  facts.  In  consequence 
of  the  insufficient  staff,  and  without  negligence  on  the 
part  of  any  of  the  servants,  one  of  the  engines  got  beyond 
control  and  revolved  too  rapidly.  Thereupon  the  dnun  of 
the  engine  flew  into  several  pieces,  by  one  of  which  the 
plaintiff  was  struck  while  attending  to  his  work.  The 
plaintiff  having  been  nonsuited  at  the  trial,  the  Courts  of 
Exchequer  and  Exchequer  Chamber  each  unanimously 
discharged  a  rule  for  a  new  trial  obtained  by  him,  holding 
that  he  was  aware  of  the  risk  and  took  his  wages  on  that 
footing,  and  therefore  had  no  cause  of  complaint. 

It  will  be  necessary  in  a  future  chapter  {d)y  in  speaking 
of  the  defences  open  to  employers,  to  allude  at  some  length 
to  the  defence  of  contributory  negligence,  in  itself  an 
exemplification  of  the  maxim  voknti  rum  fit  injuria^  of 
which  some  instances  have  been  here  mentioned. 

In  certain  cases  the  Legislature  has  prescribed  the  system  Statutoirf 
under  which  the  work  is  to  be  carried  on,  or  has  specified 
various  precautions  which  must  be  adopted. 

In  most,  if  not  all,  of  these  statutes  which  wiU  be  Ab  to  right  of 
presently  noticed,  there  is  provided  a  specific  means  of  ^q^  ^. 
enforcing  the  various  duties  which  they  create  and  which 
have  no  existence  generally  at  common  law.  There  are, 
however,  several  cases  (e)  in  which  a  master  has  been  sued 
by  his  servant  in  the  superior  Courts  for  a  breach  of 
statutory  duty,  and  in  some  (/)  of  these  cases  the  servant 


(rf)  See  post,  Chap.  XTV. 

(e)  See  the  notes  to  the  outline  of  the  statutes,  post,  pp.  166 

(/)'  E.ff.  Couch  V.  Steel,  23  L.  J.,  Q.  B.  121 ;  3  E.  &  B.  402; 
Schofield  v.  Schunck,  24  L.  T.,  0.  S.  253 ;  Britton  v.  G.  W. 
Cotton  Co.,  L.  E.,  7  Ex.  130;  41  L.  J.,  Ex.  99.  As  to  Scot- 
land, Bee  post,  p.  163. 
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Ohap.  Yii.  has  been  suooeseful.  But  there  eeems  to  be  no  instance  in 
the  reports  of  a  decision  in  the  servant's  favour  upon  this 
point  by  an  English  Court  of  Appeal  (^),  and  the  question 
whether  such  an  action  is  maintainable  at  all  has  now  be- 
come one  of  the  gravest  difficulty,  as  has  been  seen  in 
Chap.  I.,  to  which  reference  must  be  made  (A).  The  case 
most  frequently  referred  to  upon  this  subject  is  that  of 

Couch  T.  Ste$i.  Couch  V.  Steel  (t) .  There  the  plaintiff  was  a  seaman  on  board 
the  defendant's  ship,  and  the  defendant  had  failed  to  per- 
form the  duty  imposed  upon  him  by  statute  {k)  of  keeping 
a  sufficient  supply  of  medicines,  ^^  whereby"  the  plaintiff 
was  unable  to  be  cured  of  his  *'  sickness  on  board  the  said 
ship."  There  was  a  demurrer  to  the  declaration  on  the 
ground  that  the  specific  remedy  by  way  of  penalty  given 
by  the  statute  in  respect  of  a  breach  of  the  duty  which  it 
created  must  be  exclusively  pursued.  But  the  Court,  as 
we  have  seen  (/),  held  that  the  action  lay,  sayiug  that  the 
common  law  right  of  action  for  the  breach  of  the  public 
duty  causing  special  damage  to  the  plaintiff  was  not  taken 
atcay  by  the  provision  for  the  imposition  of  a  penalty.    In 

^^*['^'  Casicell  V.  Worth  (m)  the  point  was  taken  but  was  not 
argued,  as  judgment  was  given  for  the  defendant  on  the 
ground  that  the  plaintiff  himself  was  the  cause  of  the 


(y)  As  to  Holmes  v.  Clarke,  31  L.  J.,  Ex.  356,  see  ante, 
p.  164,  note  (e),  and  Britton  v.  O,  W.  Cotton  Co.,  supra,  per 
Bramwell,  B. 

(A)  Ante,  p.  28  et  seq. 

(t)  23  L.  J.,  Q.  B.  121 ;  3  E.  &  B.  402. 

{k)  7  &  8  Vict.  c.  112,  8.  18,  since  repealed.  The  statute 
now  governing  the  subject  is  the  Merchant  Shipping  Act, 
1867,  noted  j9o«/,  p.  176.  The  proviso  in  sect.  7  oi  this  Act 
nves  no  assistance  in  the  solution  of  the  difficulty,  as  apart 
nom  the  statute  the  seaman  possesses  no  such  right,  and 
therefore  no  remedy ;  and  the  real  question  is,  whether  the 
statute  gives  a  remedy  by  way  of  action  in  addition  to  that 
by  way  of  proceeding  in  respect  of  the  penalty. 

(/)  Ante,  Chap.  I.,  p.  28. 

(w)  35  L.  J.,  Q.  B.  121 ;  5  E.  &  B.  849. 
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injuiy  {n)j  the  Court  assuming,  in  aooordanoe  with  Couch    Chap.  YII. 
V.  Steely  that  the  remedy  hy  action  existed  (o).     In  Britton  Brittm  y.  q. 
T.  <?.  W.  Cotton  Co.  {p)y  where  the  Court  pointed  out  the  ^'  <^^*^  ^• 
absolute  nature  of  the  statutory  duty,  the  plaintiff  was 
suooessful,  but  the  point  now  under  consideration  was  not 
raised,  nor  could  it,  in  the  then  state  of  the  authorities, 
have  been  taken  with  probability  of  success  in  a  Court  of 
first  instance.    The  Court  of  Session  in  Scotland  has  held  pe^oM  in 

Sootlftnd  ftt^" 

that  such  an  action  will  lie  (g),  but  in  Ireland,  as  we  have  Ireland, 
seen,  the  Court  of  Exchequer  has  given  a  decision  to  the 
contrary  effect  (r),  and  the  case  of  Atkinson  v.   New» 
eastkj  8fc.  WatericorkB  Co.  {s)  has  rendered  Couch  y.  Steel 
of  but  little  general  authority  for  the  future. 

As  under  these  circumstances  it  must  be  considered  in  Fromioiu  of 
each  case  to  be  at  least  questionable  whether  an  action  will  j^j^^  must 
lie  by  the  servant  against  the  master  in  respect  of  a  breach  ^  examined, 
of  duties  which  arise  solely  by  reason  of  statute,  it  wHl  be 
necessary  to  carefully  examine  the  provisions  of  the  statute 
itself  in  accordance  with  the  principles  stated  on  a  former 
page(0.    It  is  of  course  within  the  power  of  the  Legisla- 
ture to  confer  any  rights  and  remedies,  no  matter  how 
inconsistent  {u)^  but  it  is  submitted  that  where  there  is  to  SemhU,  there 
be  found  in  the  statute  a  spedfic  means  of  vindicating  the  ^^  woids 


(n)  Senior  v.  Ward^  28  L.  J.,  Q.  B.  139,  was  decided  on 
the  same  groimd;  and  so  McCracken  v.  Dargan,  1  Ir.  Jur., 
N.  8.  404. 

(o)  It  is  right  to  add  that  Coleridge,  J.,  expressed  a  strong 
opinion  that  an  action  would  lie  at  common  law  :  5  E.  &  B. 
at  p.  855 ;  and  see  ante,  p.  29. 

{p)  L.  R.,  7  Ex.  130;  41  L.  J.,  Ex.  99. 

\q)  Edgar  v.  Law^  10  M.  236 ;  and  see  Qihh  v.  Crombie,  2 
K.  886  (8c.) ;  Nimmo  v.  Clark,  10  M.  477  (Sc). 

(r)  Norton  v.  Kearon,  Ir.  R.,  6  C.  L.  126,  cited  ante, 
Chap.  I.,  p.  31 ;  and  see  post,  P*  412. 

(*)  2  Ex.  D.  441  ;  46  L.  J.,  Ex.  775.     See  ante,  p.  29. 

(0  Ante,  Chap.  I.,  n.  32. 

(ti)  *'  An  Act  of  Parliament  can  do  no  wrong,  though  it  may 
do  several  things  that  look  pretty  odd."  Per  Holt,  C.  J.,  in 
The  City  of  London  v.  Wood,  12  Mod.  687,  688. 
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Chap.  Yn.    right  conferred  bj  it,  it  requires  express  words  or  the 

or  plainest       plainest  implication  to  confer  in  addition  a  right  of  action. 

implioatioii.     For  in  such  a  case,  as  without  the  statute  the  servant  has 

no  right  at  all,  he  cannot  be  heard  to  complain  that 

Parliament  did  not  choose  to  do  more  for  him,  and  he 

must  be  content  to  take  the  qualified  benefit  as  he  finds 

it  (x). 

Provisions  of       With  regard  to  the  provisions  of  the  Factory  Act, 

^  ^      '    1878  (y),  passed  nearly  a  year  after  the  decision  in  Atkin^ 

son  V.  Neiccaatkf  8fc.  Co,,  of  which  the  Legislature  must  be 

taken  to  have  been  cognisant,  it  is  to  be  remarked  that  not 

only  does  there  seem  to  be  nothing  in  the  statute  to  imply 

the  confeiring  of  a  right  of  action  upon  the  servant  (z), 

but  there  is  a  special  fine  of  100/.,  which  may  be  applied 

for  the  benefit  of  the  injured  person  or  his  family,  in  cases 

where  death  or  bodily  injury  has  resulted  from  non-com- 

Ptpvisionsof    pliance  with  the  Act  (a).    And  as  to  the  Mines  Begula- 

latbns^^.*    tion  Acts  the  remarks  of  Lord  Chelmsford  in  Wihon  v. 

Merry  {b)  would  seem  to  support  the  conclusion  that  no 

{x)  It  may  be  that  the  expression  used  in  Couch  v.  Steel 
(23  L.  J.,  Q.  B.  121 ;  3  E.  &  B.  402)  and  in  Caswell  v.  Worth 
(25  L.  J.,  Q.  B.  121 ;  5  E.  &  B.  849)  to  the  effect  that  there 
was  nothing  to  take  away  the  common  law  right  of  action, 
points  out  a  fallacy  of  the  argument  in  the  former  case.  For 
it  is  only  where  the  statute  "  does  not  appoint  any  special 
mean"  that  the  common  law  supplies  the  ngbi  of  action  (Yin. 
Abr.  tit.  Statute  (E.  6),  13,  and  see  ib.  115),  or  "where  the 
judges  cannot  otherwise  aid  the  party  ^eved,"  as  Lord 
Coke  said  in  the  case  of  The  King  agamst  Doctor  Gouge, 
3  Bulst.  115.  And  see  the  authorities  mentioned  ante^ 
Chap.  I.,  p.  28,  note  (c). 

(y)  41  &  42  Vict.  c.  16. 

(2)  And  so  of  the  Threshing  Machines  Act,  41  Vict.  c.  12. 

(a)  Sect.  82.  All  ....  fines  under  this  Act  shall  be 
recovered  on  summary  conviction  before  a  Court  of  siunmary 
jurisdiction :  sect.  89.  See  Magee  v.  Dalglish^  21  Sc.  L.  B. 
569. 

{b)  L.  E.,  1  Sc.  App.  339—341.  The  statute  there  in  force 
was  the  repealed  statute  23  &  24  Yict.  c.  151,  which,  though 
not  so  elaborate  as  the  Acts  of  1872,  referred  to  post,  p.  171, 
is  yet  sufficiently  similar  to  make  this  reference  useful.     It  is 
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action  lies,  and  that  prooeedings  in  respect  of  the  penalty  Chap.  Ya. 
are  the  only  available  means  of  compelling  the  perform- 
anoe  of  the  statutory  duty.  On  the  other  hand,  the  difficulty 
of  forming  an  opinion  upon  the  last-mentioned  statutes  is 
increased  by  the  providing  that  the  fact  of  payment  of  a 
penalty  to  persons  injured  is  not  to  be  evidence  in  any 
legal  proceeding  relative  to  the  accident  (6). 

Possibly,  in  the  event  of  an  accident  happening  to  a  Possible 
workman  while  he  is  yet  ignorant  whether  the  particular  f^<ni.  ^ 
statute  has  been  complied  with  or  not,  an  action  by  him 
against  his  master  might  be  supported  on  the  ground  of 
an  implied  representation  by  the  master,  at  the  time  of  the 
contract  of  service,  that  his  premises,  &c.,  were  kept  in 
conformity  with  the  Act  (c) ;  but  this  would,  of  course,  be 
excluded  by  anything  inconsistent  therewith  in  the  terms 
of  the  contract,  or  by  the  circumstances  under  which  it 
was  entered  into  (d).  Moreover,  the  fact  that  the  Legisla- 
ture has  specified  certain  precautions  may  be  the  founda- 
tion for  an  argument  that  the  omission  to  take  such  pre- 
cautions is  in  itself  evidence  of  negligence  (e). 

As  the  provisions  of  the  various  Acts  of  Parliament  are  Analysis  of 
in  many  cases  exceedingly  complicated,  the  reader  must  be 
referred  to  the  statutes  themselves,  and  the  following  brief 
sketch  is  only  intended  to  serve  as  an  index  to  the  enact- 
ments and  a  guide  to  the  decisions  of  the  Courts  upon 
them. 

It  may  here  be  observed,  generally,  that  these  Acts  do  No  applioa- 
not  apply  to  workshops  or  undertakings  carried  on  by  a  *^<»*®^^'"** 

m 

to  be  noticed,  however,  that  the  attention  of  the  learned  Lord 
was  chiefly  directed  to  the  defence  of  common  employment, 
and  Couch  v.  Steel  (3  E.  &  B.  402)  was  alluded  to  by  him 
without  disapproval. 

{b)  See  post,  pp.  174,  377  et  sea. 

(c)  See  per  Lord  Colonsay  in  fFilson  v.  Merry,  L.  R.,  1  Sc. 
App.  at  p.  347. 

{d)  See  Wardy.  Hohhs,  4  App.  Cas.  13;  48  L.  J.,  Q.  B. 
281  ;  and  cases  there  cited. 

(«)  See  antey  p.  26. 
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Chxp.  Yii.    G-oveniment  department,  incusmuoh  as  the  Crown  must  be 
expressly  mentioned  in  a  statute  if  it  is  to  be  bound  by 

it  (/). 


Alkaliy  Acid  and  Chemical  Manure^  Sfc,  Works, 

By  the  Alkali,  &o.  Works  Begulation  Act,  1881  (^), 
Tarious  provisions  are  made  for  preventing  the  emission  of 
noxious  gases  from  alkali  and  other  (A)  works;  and  the 
owners  of  such  works  may,  with  the  sanction  of  the  Local 
Grovemment  Board  (t),  frame  special  rules  (with  a  penalty 
annexed)  for  the  guidance  of  their  workmen  {k). 

Bakehouses. 

The  Factoiy  and  Workshop  Act,  1883  (/),  prohibits  the 
use  as  a  bakehouse  of  a  place  not  so  used  before  Jime  1st, 
1883,  unless  certain  specific  sanitary  regulations  are  com- 
plied with,  and  further  provides  (m)  for  the  infliction  of  a 
fine  upon  the  occupier  of  any  bakehouse  which  is  unfit  on 
sanitary  grounds  to  be  used  as  such.  Moreover,  those 
sections  of  the  Factory  and  Workshop  Act,  1878  (w)  which 
relate  to  cleanliness  and  other  sanitary  conditions  are  made 
applicable  to  retail  bakehouses  (o). 


(/)  See  post,  p.  232.  The  Explosives  Act,  1875  (38  &  89 
Vict.  c.  17,  post f  p.  168),  contains  (sect.  97)  an  express  ex- 
emption of  Govemment  Factories,  &c.,  from  the  provisions  of 
the  Act. 

(g)  44  &  45  Vict.  c.  37,  passim. 

(h)  Sulphuric  acid  works,  chemical  manure  works,  gas 
liquor  works,  nitric  acid  works,  sulphate  or  muriate  of 
ammonia  works,  and  chlorine  works.     Schedule  to  the  Act. 

(t)  In  England  or  Ireland;  in  Scotland,  a  Secretary  of 
State.     Sect.  29. 

{k)  Sect.  20. 

(/)  46  &  47  Vict.  c.  53,  s.  15. 

(m)  Sect.  16. 

[n)  41  &  42  Vict.  c.  16,  ss.  3,  83,  34,  35.     Seeposi,  p.  169. 

^o)  46  &  47  Vict.  c.  53,  s.  17. 


t 
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Canal  BoaU.  Chap.  Til. 

By  the  Canal  Boats  Acts,  1877  and  1881  ( p),  no  vessel 
used  for  the  conveyance  of  goods  over  any  inland  water  {q) 
must  be  used  as  a  dwelling  unless  it  oonfonns  to  regula- 
tions, chiefly  of  a  sanitary  nature,  made  by  the  Local 
Government  Board  (r) ;  and  compliance  with  the  statute  is 
enforced  by  the  infliction  of  a  penalty  («). 

Childrefi*8  Dangerous  PerfonrianccB. 

By  a  statute  passed  in  1879  (^),  the  employment  of 
children  under  fourteen  (ii)  for  any  public  exhibition  or 
performance,  dangerous  to  life  or  limb,  is  prohibited  under 
a  penalty  of  ten  pounds ;  and  in  the  event  of  bodily  harm 
being  caused,  the  employer  is  liable  to  be  indicted  as  having 
committed  an  assault,  and  upon  his  conviction  the  Court 
may  award  to  the  child  compensation  not  exceeding  twenty 
pounds  (;r) ;  *'  provided  that  no  person  shall  be  punished 
twice  for  the  same  offence"  {y). 

Chimney  Sweepers, 

By  the  Chimney  Sweepers  and  Chimneys  Begulation 
Acts,  1810  and  1864,  any  person  who  compels  or  know- 
ingly allows  any  person  under  the  age  of  twenty-one  to 


(/i)  40  &  41  Vict.  c.  60 ;  47  &  48  Vict.  c.  75. 

\q)  Sect.  14,  as  amended  by  47  &  48  Vict.  c.  75,  s.  10. 

(r)  40  &  41  Vict.  c.  60,  s.  2. 

(«)  Sect.  1. 

(/)  42  &  43  Vict.  c.  34.  The  Children's  Dangerous  Per- 
formances Act. 

(u)  If  the  child  is  apparently  under  fourteen,  the  onus  is  on 
the  defendant  to  prove  the  contrary.     Sect.  4 ;  and  see  p.  168. 

(x)  Sect.  3.  The  proceedings  in  respect  of  the  £10  penalty 
are  to  be  prosecuted  before  a  Court  of  summaiy  jurisdiction. 
Sect.  5. 

(y)  Sect.  3.  The  award  of  compensation  being  apparently 
regarded  as  equivalent  to  the  imposition  of  a  fine  or  penalty ; 
but  the  effect  of  the  latter  part  of  the  section  is  by  no  means 
clear. 
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Chap.  VII.  enter  a  chimney  (a),  and  any  chimney  sweeper  who  em- 
ploys  a  child  under  ten  in  that  business  (<i),  or  who  causes 
or  knowingly  allows  a  person  under  the  age  of  sixteen  in 
his  employment  to  enter  the  house  with  him  where  chim- 
neys are  to  be  swept,  &o.  (i),  is  liable  to  a  penalty  of  ten 
pounds  (c) ;  and  in  any  prosecution  for  any  such  offence 
the  onus  of  proof  as  to  the  young  person's  age  lies  on  the 
defendant  ((/).  The  Chimney  Sweepers'  Act,  1875  (c), 
provides  that  no  chimney  sweeper  employing  assistance 
shall  carry  on  his  business  without  the  certificate  thereby 
prescribed. 

Eaplosivea. 

The  provisions  of  the  Explosives  Act,  1875  (/),  which 
regulate  the  manufacture  and  storage  of  gunpowder  and 
other  explosives,  are  elaborate  and  stringent.  Greneral 
rules  are  set  forth  for  observance  in  every  gunpowder 
factory  or  magazine,  store  and  registered  premises  (g) 
respectively,  while  the  occupier  of  a  factory  or  magazine 
must  (A),  and  the  occupier  of  a  store  may  (t),  with  the 
sanction  of  the  Secretary  of  State,  make  special  rules  for 
the  regulation  of  the  persons  employed  so  as  to  secure 
their  safety  and  that  of  the  public.  Harbour  authori- 
ties (A*)  and  railway  and  canal  companies  (/)  are  compelled 


(z)  8  &  4  Yict.  c.  85,  s.  2 ;  see  the  preamble  of  27  &  28  Viet. 
c.  37,  and  s.  9. 

(a)  27  &  28  Vict.  c.  37,  s.  6. 

lb)  Sect.  7. 

(c)  The  justices  may  pass  a  sentence  of  six  months'  hard 
labour  in  respect  of  the  first  of  the  above-mentioned  offences. 
Sect.  9. 

{d)  Sect.  10. 

(e)  38  &  39  Vict.  c.  70,  s.  6. 

(/)  38  &  39  Vict.  c.  17. 

Iff)  Sects.  10,  17,  22. 

(A)  Sect.  11. 

(i)  Sect.  19. 

(A)  Sect.  34. 

(/)  Sect.  35. 
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to  make  bye-laws  to  be  sanctioned  by  the  Board  of  Trade,  Chap.  vn. 
while  the  occupier  of  a  wharf  or  dock  may  be  called  upon 
by  a  Secretary  of  State  to  make  bye-laws  with  his  sanc- 
tion (w).  With  respect  to  other  descriptions  of  explosive, 
similar  general  rules  have  been  prescribed  by  an  Order  in 
Council  (/t)  and  subject  thereto  the  same  restrictions  as 
those  which  apply  to  gunpowder  are  in  force  (o).  And  it 
may  be  added  that  persons  under  the  age  of  sixteen  are 
only  to  be  employed  under  the  immediate  supervision  of  a 
grown-up  person  (/?)• 

Factories  and  Workshops, 

By  the  Factory  and  Workshop  Act,  1878  (j),  in  addi- 
tion to  the  enforcement  of  certain  precautions  of  a  sanitary 
nature  (r),  it  is  provided  that  every  hoist  and  every  fly- 
wheel, steam  engine,  and  other  dangerous  machinery  in  a 
factory  shall  be  securely  fenced  (s),  an  enactment  which 
will,  it  seems,  be  satisfied  by  the  use  of  the  best  means  of 
fencing  known  at  the  time ;  but,  as  is  indeed  obvious,  not 
by  the  adoption  merely  of  those  appliances  which  are  in 
use  in  the  best  regulated  factories  in  the  district  {t).  The 
fencing  must  be  maintained,  however,  only  while  the  parts 
requiring  to  be  fenced  are  in  motion  or  use  for  the  purpose 
of  any  manufacturing  process  {u)y  and  need  not  be  main- 

(m)  Sect.  36 ;  and  see  s.  37. 

(n)  Order  in  Council  dated  5th  August,  1875.  See  ss.  40, 
108. 

(o)  Sect.  39. 

(/>)  Sect.  10  (11),  s.  17  (10). 

{q)  41  &  42  Vict.  c.  16. 

(r)  Sects.  3,  4,  33,  34,  35 ;  as  to  the  inhalation  of  dust, 
8.  36  ;  wet  spinning,  s.  37.     See  also  s.  101. 

(«)  Sect.  5 ;  and  see  also  s.  6. 

(/)  Schqfield  V.  Schunck,  24  L.  T.  (0.  S.),  253. 

(ii)  Coe  V.  Piatt,  21  L.  J.,  Ex.  146;  affirming  S.  C,  20 
L.  J.,  Ex.  407.  This  case  was  decided  under  the  repealed 
statute  (7  &  8  Vict.  c.  15),  but  the  reasoning  of  Patteson,  J., 
delivering  tfie  judgment  of  the  Court  of  Exchequer  Cluunber, 
is  equally  apphcable  to  sect.  5  of  the  present  enactment. 
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s«et  TEX.     tained  while  the  maohineiy  happens  to  be  in  motion  by 

being  oonnected  with  other  parts  whioh  are  in  such  use  if 

it  oommunicates  no  motion  to  them  {x).  But  every  part 
of  a  steam  engine  and  water-wheel  and  the  fly-wheel  must 
be  f  enoed,  though  its  position  may  be  such  that  there  is  no 
danger  of  accident  (y).  There  are  also  provisions  enabling 
the  inspector  to  require  the  fencing  of  vats,  &c.,  dcmgerous 
to  children  or  young  persons  (s),  and  the  replacing  of  im- 
proper or  improperly-fixed  grindstones  (a) ;  and  there  are 
most  elaborate  restrictions  upon  the  employment  of  women 
and  persons  under  the  age  of  eighteen  years  (6),  while  the 
employment  of  children  under  the  age  of  ten  is  forbidden  (c) . 
But  it  is  provided  that  nothing  in  the  Act  shall  extend  to 
a  j/oung  person  being  a  mechanic,  artisan,  or  labourer, 
working  only  in  repairing  the  machinery,  or  the  factory 
or  workshop  (d).  Compliance  with  the  provisions  of  the 
Act  is  enforced  by  the  infliction  of  a  penalty  of  ten 
pounds  {e) ;  but  in  the  event  of  death  or  bodily  injury 
being  caused  by  want  of  the  fencing  required  by  the  Act, 
the  penalty  is  increased  to  one  hundred  pounds,  and  may 
''be  applied  for  the  benefit  of  the  injured  person  or  his 
family,  or  otherwise  as  a  Secretary  of  State  determines"  (/). 


(x)  Coe  V.  Plati  (after  second  trial),  22  L.  J.,  Ex.  164. 

(y)  Doel  Y.  Sheppard,  25  L.  J.,  Q.  B.  124;  and  see  Trailh 
V.  Small,  11  M.  888  (Sc);  otherwise,  however,  of  the  hoist  and 
mill-gearing,  and  semblCf  also  of  the  wheel-race,  see  sect.  5. 
Not  only  the  outside  but  every  part  accessible  by  the  work- 
men must  be  fenced.  Britton  v.  G.  W.  Cotton  Co.^  L.  R., 
7  Ex.  130;  41  L.  J.,  Ex.  99,  where  the  deceased  was  between 
two  wheels,  each  of  which  was  fenced  on  the  outside  only. 

(z)  41  &  42  Vict.  c.  16,  s.  7. 

(a)  Sect.  8. 

{h)  Sect.  9,  et  passim ;  and  see  the  Factory  and  Workshop 
Act,  1883  (46  &  47  Vict.  c.  68),  ss.  13,  14. 

(c)   Sect.  20. 

Id)  Sect.  100. 

(e)   Sect.  81. 

(/)  Sect.  82. 
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White  Lead  Factories.  Chap.  YII. 

It  is  now  unlawful  to  carry  on  the  unwholesome  process 
of  white  lead  manufaoture  without  a  certificate  of  con- 
formity with  the  Factory  and  Workshop  Act,  1883  (^), 
which  requires  not  only  the  adoption  of  certain  specified 
safeguards  for  the  health  of  the  operatives,  but  also  the 
establishment  in  every  case  of  special  rules  to  be  approved 
by  a  Secretary  of  State,  and  compliance  with  the  provisions 
of  the  statute  and  the  special  rules  is  enforced  by  the  in- 
fliction of  penalties. 

Hop'pickerSf  Sfc. 

There  is  a  section  in  the  Public  Health  Act,  1875,  which 
enables  the  local  authority  to  make  bye*laws  for  securing 
the  decent  lodging  and  accommodation  of  hop-pickers  (^), 
and  this  has  since  been  extended  to  meet  the  case  of  per- 
sons engaged  in  picking  fruit  and  vegetables  (t). 

Mines. 

The  statutory  duty  of  employers  with  respect  to  mines 
of  every  description  {k)  is  now  contained  in  the  Mines 
Begulation  Acts  of  1872,  for  coal  (/)  and  metalliferous  {m) 


(y)  46  &  47  Yict.  c.  53,  ss.  2—12. 

(A)  38  &  39  Yict.  c.  55,  s.  314. 

(i)  45  &  46  Vict.  c.  23. 

{k)  Including,  it  seems,  all  works  where  minerals  are  got 
by  underground  working;  Sims  v.  Evans,  23  W.  B.  730, 
where  a  smte  quarry  worked  by  levels  driven  into  the  side  of 
a  hiU  was  held  within  the  Act.     Bee  post,  p.  224. 

(0  The  Coal  Mines  Begulation  Act,  1872  (35  &  36  Tict. 
c.  76),  which  applies  to  mines  of  coal,  stratified  ironstone, 
shale,  or  fireclay ;  s.  3. 

(m)  The  Metalliferous  Mines  Begulation  Act,  1872  (35  &  36 
Yict.  c.  77),  which  applies  to  all  mines  other  than  those  to 
which  the  Coal  l^nes  Act  applies,  s.  3 :  see  the  foregoing 
note.  Certain  annual  returns  are  directed  by  38  &  39  Yict. 
c.  39. 
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Chap.  yn.  mines  respectively.  Both  of  these  statutes  prohibit  the 
emplojineiit  below  ground  of  boys  under  the  age  of 
twelve,  and  of  women  and  girls  (n),  and  limit  the  hours 
of  and  otherwise  regulate  the  employment  of  boys  under 
sixteen  (o).  They  also  provide  that  only  male  persons  of  at 
least  eighteen  years  of  age  shall  have  oharge  of  machinery 
by  which  persons  are  taken  up,  down,  or  along  any  shaft, 
inclined  plane,  or  level  in  the  mine  (p).  The  entrances  to 
any  mine  which  is  abandoned,  or  of  which  the  working  is 
discontinued — whether  before  or  after  the  Act  came  into 
force  {q) — must  be  kept  securely  fenced  (r)  by  'the  owner 
and  every  other  person  interested  in  the  minerals  {s). 

Inspectors  are  to  be  appointed,  and  their  powers  are 
defined,  which  include  a  power  to  require  any  cause  of 
danger  not  otherwise  provided  for  to  be  remedied,  and 
disputes  arising  in  respect  of  such  requirement  between 
the  owner  and  the  inspector  are  to  be  determined  by  arbi- 
tration in  the  prescribed  manner  (t).  But  a  Secretary  of 
State  is  to  decide  any  question  as  to  which  of  the  two 


(n)  Sect.  4  of  each  Act.  A  Secretary  of  State  may  autho- 
rize, under  restrictions,  the  employment  of  bojs  of  the  age  of 
ten  in  mines  where  the  thinness  of  the  seam  renders  it  neces- 
sary, 35  &  36  Vict.  c.  76,  s.  5 ;  but  there  is  no  similar  pro- 
vision for  metalliferous  mines. 

(o)  35  &  36  Vict.  c.  76,  ss.  6,  7,  13 ;  c.  77,  ss.  5,  6. 

Ip)  lb.  c.  76,  s.  14 ;  c.  77,  s.  7. 

Iq)  Stott  V.  Dickinson  J  34  L.  T.  291 ;  but  in  the  case  of 
metalliferous  mines  abandoned  before  the  passing  of  the  Act, 
fencing  is  only  compulsory  under  the  circumstances  specified 
as  being  daneerous,  35  &  36  Vict.  c.  77,  s.  13  (2). 

(r)  As  to  the  meaning  of  these  words,  see  antcj  p.  169. 

(»)  35  &  36  Vict.  c.  76,  s.  41 ;  c.  77,  s.  13.  As  to  what 
persons  are  liable  to  fence  as  ^*  owners,"  see  Stott  v.  Dickin- 
son, 34  L.  T.  291 ;  as  persons  interested,  Evans  v.  Mostyn, 
2  C.  P.  D.  547 ;  47  L.  J.,  M.  C.  25 ;  Arkwright  v.  Evans,  49 
L.  J.,  M.  C.  82.  It  was  doubted,  in  the  last  case,  whether 
the  statute  applies  to  mines  which  belong  to  the  Buchy  of 
Lancaster. 

(/)  36  &  86  Vict.  c.  76,  ss.  43 — 49  (and  see /?©*/,  p.  173, 
note(/));  c.  77,88.  16—21. 
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statutes  is  applicable  in  eaoh  case  (r).  G-eneral  rules  are  chap.  Tn. 
provided  (y)  for  ensuring  proper  ventilation  (a),  and  gene- 
rally  securing  the  safety  of  the  workmen,  as  by  regulations 
for  the  use  of  explosive  or  inflammable  substance  (a) ;  the 
fencing  of  shafts  and  machinery  (b) ;  the  providing  man- 
holes along  the  waggon  ways  and  horse  roads ;  signalling ; 
the  use  of  an  overhead  covering  when  persons  are  being 
raised  or  lowered  (c) ;  the  providing  an  adequate  break  for 
the  hoisting  machinery  {d) ;  and  in  the  case  of  coal  mines 
where  inflammable  gas  occurs,  enjoining  the  use  of  safety 
lamps  {e)f  and  the  withdrawal  of  the  workmen  in  case  of 
danger  (/). 
Moreover,  special  rules  approved  by  a  Secretary  of  State 


(j?)  lb.  c.  76,  s.  70 ;  c.  77,  s.  39. 

(y)  Jb.  c.  76,  s.  51 ;  e.  77,  s.  23.  The  provisions  of  c.  76, 
B.  51,  are  more  extensive  and  elaborate  than  those  laid  down 
for  the  metalliferous  mines. 

(z)  It  must  be  constantly  produced ;  at  night,  on  Sundays 
and  holidays,  and  other  short  intervals  of  rest,  so  long  as  the 
mine  is  ''  working."  Knowles  v.  Dickinson^  29  L.  J.,  M.  C. 
135.  And  not  only  is  it  necessaiy  to  ventilate  the  working 
places  and  travelling  roads  themselves,  but  also  so  much  of 
the  mine  should  be  ventilated  as  to  render  the  working  places 
and  travelling  roads  safe.  Brough  v.  Homfray,  L.  B.,  3  Q.  B. 
771 ;  37  L.  J.,  M.  C.  177. 

(a)  A  Secretaiy  of  State  may  grant  exemption  from  this 
rule  by  virtue  of  the  stats.  44  &  45  Yiet.  c.  26,  and  45  &  46 
Vict.  c.  3,  in  the  case  of  stratified  ironstone  and  slate  mines 
respectively. 

(6)  As  to  the  meaning  of  the  words  '^  securely  fenced,"  see 
antcy  p.  169. 

(c)  Miners  who  got  into  an  open  box,  without  a  cover,  used 
only  for  raising  ores  and  not  persons,  were  held  guilty  of  an 
offence:  Frecheville  v.  Souden,  48  L.  T.  612. 

{d)  The  use  of  pumping  gear  as  a  break  is  not  sufficient : 
see  Nimmo  v.  Clark,  10  M.  477  (Sc). 

{e)  As  to  the  default  of  a  competent  person  appointed  to 
examine  and  lock  the  lamps,  Dickenson  v.  Fletcher,  L.  B., 
9  C.  P.  1 ;  43  L.  J.,  M.  C.  25. 

(f)  But  the  inspector  cannot,  under  sect.  46,  order  the 
witnarawal  of  the  men.  Reg,  v.  Spon  Lane  Colliery  Co.,  3 
Q.  B.  D.  673 ;  48  L.  J.,  M.  C.  25. 
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Ohap.  7n.  must  be  established  in  every  coal  mine,  and  may  be  esta- 
blished  in  any  metalliferous  mine  by  the  owner  or  agent, 
and  when  established'  are  to  be  observed  in  the  same 
manner  as  if  they  were  enacted  in  the  Act(^).  And 
while  it  is  enacted  generally  that  the  general  roles  shall  be 
observed  **  in  "  the  mine,  and  the  special  roles  are  said  to 
be  for  the  conduct  of  persons  ''  employed  in  or  about "  the 
mine,  yet  the  latter  as  well  as  the  former  will  be  binding 
upon  workmen  whose  employment  is  ended,  until  they 
have  actually  left  the  mining  works  (A),  or  until  a  reason- 
able time  has  elapsed  without  their  being  taken  up  out  of 
the  mine  (t). 

Compliance  with  the  provisions  of  each  Act  (k)  is  enforced 
by  means  of  penalties  recoverable  only  by  an  inspector,  or 
with  the  consent  in  writing  of  a  Secretary  of  State,  and 
before  a  Court  of  summary  jurisdiction  (/).  A  Secretary 
of  State  may  direct  the  penalty  in  the  case  of  an  accident 
causing  personal  injury  or  death  to  be  paid  to  the  persons 
injured  by  the  accident,  or  the  relatives  of  those  killed, 
but  the  fact  of  such  payment ''  shall  not  in  any  way  affect 
or  be  receivable  as  evidence  in  any  legal  proceeding  rela- 
tive to  or  consequential  on  such  "  accident  {m). 

By  the  Coal  Mines  Regulation  Act,  1872,  it  is  in 
addition  enacted,  with  respect  to  the  mines  to  which  it 
applies,  that  no  child  under  ten  is  to  be  employed  above 

(y)  35  &  36  Vict.  c.  76,  ss.  52—69 ;  c.  77,  ss.  24—30. 

(A)  The  term  ''mine"  has  the  same  extensive  definition  in 
both  Acts,  and  includes  all  the  works,  &c.  above  or  below 
ground :  35  &  36  Vict.  c.  76,  s.  72 ;  c.  77,  s.  41. 

(»)  Higham  v.  Wright,  2  C.  P.  D.  397;  46  L.  J.,  M.  C.  223, 
where  miners  who  had,  as  they  were  entitled  to  do,  discharged 
themselves  at  the  bottom  of  the  pit,  were  held  guilty  of  an 
offence  in  subsequently  ascending  in  a  manner  forbidden  by 
a  special  rule.     Compare  Bryden  v.  Stewart^  2  Macq.  30. 

{k)  35  &  36  Vict.  c.  76,  ss.  60—63 ;  c.  77,  ss.  31—34. 

(/)  Ih,  c.  76,  s.  64 ;  c.  77,  s.  35. 

(m)  75.  c.  76,  s.  68;  c.  77,  s.  38.  As  to  the  effect  of  sect.  5 
of  Ihe  Employers'  Liability  Act  on  this,  Beepost^  Chap.  XII., 
s.  2,  pp.  376  et  seg.    See,  too.  Chap.  XIV. 
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ground,  and  that  women,  young  persons  and  children,  are  Cliap.  Vn. 
only  to  be  employed  imder  the  specified  conditions  («) ;  that 
such  mines  must  have  at  least  two  shafts  or  outlets  with 
proper  apparatus  for  raising  and  lowering  persons  at  each 
such  shaft  or  outlet  (o) ;  and  that  such  mines  must  be 
under  the  control  and  daily  supervision  of  a  manager  duly 
certificated  as  therein  prescribed  {p).  There  are  also 
several  sections  {q)  dealing  with  the  education  of  children 
employed  under  the  age  of  twelve. 

Petroleum. 

The  Petroleum  Act,  1871  (r),  made  perpetual  and 
amended  by  the  Acts  of  1879  («)  and  1881  (^),  contains 
various  regulations  concerning  the  keeping,  testing,  and 
exposing  for  sale  of  petroleum  and  similar  oils,  and  autho- 
rizes the  framing  of  byelaws  by  harbour  authorities  for 
governing  the  unloading  of  ships  which  carry  petroleum. 

Seamen. 

With  reference  to  seamen  there  is  now,  as  we  have  seen, 
a  statutory  obligation  upon  the  owner  as  to  the  sea- 
worthiness of  the  ship(u).  By  the  Merchant  Shipping 
Act,  1854  {x)y  a  remedy  by  way  of  compensation  for  the 
supply  of  short  or  bad  provisions  is  given  to  the  seaman, 
and  the  carrying  of  a  medical  practitioner  on  board  certain 


(n)  85  &  36  Vict.  c.  76,  s.  12.     See  anie,  p.  172. 

(o)  Sects.  20,  21.  A  Secretary  of  State  may  grant  exemp- 
tions under  certain  specified  circumstances.     Sects.  22,  24. 

{p)  Sects.  26 — 37.  As  to  the  position  of  this  manager  in 
the  service  of  the  owner,  and  the  owner's  responsibility  to  the 
other  workmen  for  his  acts,  see  post,  p.  1 86. 

(g)  Sects.  8 — 12. 

(r)  34  &  35  Vict.  c.  105. 

(#)  Petroleum  Act,  1879,  42  &  43  Vict.  c.  47. 

(/)  Petroleum  (Hawkers)  Act,  1881,  44  &  45  Vict.  c.  67. 

(ti)  Ante,  p.  150. 

(t)  17  &  18  Vict.  c.  104,  88.  221—223. 
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Ohsp.  vn.  foreign-going  sliips  is  rendered  compulsory  {x).  And  by 
the  Merchant  Shipping  Act,  1867  (y),  there  is  imposed  a 
duty  to  supply  medical  stores  and  to  provide  proper 
accommodation  for  the  seamen  and  apprentices  (s),  and  a 
specific  remedy  for  a  breach  of  this  duty,  declared  to  be  in 
addition  to  ^^  any  remedy  which  any  seaman  already 
possesses/'  is  given  to  any  seaman  who  becomes  ill  (a). 

The  earlier  Act  of  1854  (b)  requires  that  masters  and 
mates  shall  not  be  employed  unless  they  possess  the 
specified  certificates  (c) ;  that  sea-going  ships  (other  than 
tugs  and  whaling  vessels)  shall  be  provided  with  a 
specified  nimibcr  of  boats,  and  passenger  ships  must 
also  carry  a  lifeboat  and  life-buoys  (d).  In  the  case  of 
steamships  there  must  be  a  safety-valve  out  of  the  control 
of  the  engineer,  and  a  hose  for  extinguishing  fires,  which 
is  capable  of  being  connected  with  the  engines  of  the  ship; 
while  passenger  steamers  are  to  have  compasses  properly 
adjusted,  and  proper  accommodation  for  passengers  {e)» 
Deck-lines  and  load-lines  are  to  be  marked  (/) ;  restric- 
tions are  placed  on  the  carriage  of  dangerous  goods  (g) ; 
deck-loads  of  timber  must  not  be  carried  in  the  winter 
season  {h) ;  precautions  must  be  taken  to  prevent  grain 


[x)  17  &  18  Vict.  c.  104,  s.  230. 
[y)  30  &  31  Vict.  c.  124,  s.  4. 
(z)  Sect.  9. 

(a)  Sect.  7;  and  see  sect.  9,  sub-sect.  8.  But  see  Couch  v. 
Sieel,  3  E.  &  B.  402 ;  23  L.  J.,  Q.  B.  121 ;  ante,  p.  162. 

(b)  17  &  18  Vict.  c.  104. 

(c)  Sects.  131 — 140 ;  so  as  to  engineers,  25  &  26  Vict.  c.  63, 
ss.  5—12. 

{d)  17  &  18  Vict.  c.  104,  s.  292;  and  see  18  &  19  Vict.  c.  1 19, 
B.  27;  and  36  &  37  Vict.  c.  85,  s.  15. 

(e)  17  &  18  Vict.  c.  104,  s.  301 ;  and  18  &  19  Vict.  c.  119, 
B.  27,  et  passim. 

(/)  39  &  40  Vict.  0.  80,  ss.  25—28. 

(y)  36  &  37  Vict.  c.  85,  ss.  23—28 ;  in  addition  to  the  pro- 
visions of  the  Explosives  Act,  1875,  38  &  39  Vict.  c.  17,  s.  42  ; 
and  as  to  passenger  ships,  see  18  &  19  Vict.  c.  119,  s.  29. 

{h)  39  &  40  Vict.  c.  80,  s.  24. 
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cargoes  from  shifting  (t) ;  and  the  purchase  for  the  use  of  COiap.  vil. 
a  British  ship  of  a  chain  cable  or  anchor  which  has  not 
been  tested  in  the  prescribed  manner,  is  forbidden  {k).  The 
Begulations  of  1880,  for  preventing  collisions  at  sea  (/), 
which  specify  the  lights  which  must  be  carried  by  all  ships, 
and  prescribe  the  courses  which  must  be  adopted  in  situa- 
tions involving  risk  of  collision,  are  sufficiently  well  known. 
It  may  be  added,  that  agreements  with  seamen  as  to  their 
hiring  must  be  in  writing,  and  comply  with  numerous  re- 
strictions, to  be  capable  of  being  enforced  against  them  (m) ; 
and  that  pauper  apprentices  are  required  to  be  twelve  years 
of  age  («). 

The  Merchant  Shipping  (Pishing  Boats)  Act,  1883  (o), 
provides  that  everjr  agreement  with  respect  to  the  sea- 
fishing  service  made  with  a  boy  imder  the  age  of  thirteen 
shall  be  void,  and  if  made  with  a  boy  under  the  age  of 
sixteen,  must  comply  with  certain  formalities  (p).  Agree- 
ments with  adult  seamen  must  also  be  in  accordance  with 
the  requirements  of  the  same  statute  (q). 

Threshing  Machines. 

A  recent  statute  (r),  provides  by  the  imposition  of  a 
penalty  that  the  drum  and  mouth  of  every  threshing 
machine  which  is  worked  by  any  motive  power  other  than 

(t)  43  &  44  Yict.  c.  43,  s.  3,  et passim. 

(A)  37  &  38  Vict.  c.  51,  s.  3. 

(/)  They  are  contained  in  an  Order  in  Council  dated  August 
14th,  1879,  and  are  framed  by  virtue  of  sect.  25  of  the  Mer- 
chant Shipping  Act  of  1862  (25  &  26  Vict.  c.  63). 

(m)  17  &  18  Vict.  c.  104,  ss.  8—10,  149—166,  182,  279; 
43  &  44  Vict.  c.  16,  s.  3.  Agreements  to  abandon  wages  in 
case  of  the  loss  of  the  ship,  or  rights  to  salvage,  are  void, 
17  &  18  Vict.  c.  104,  B.  182:  and  see  25  &  26  Vict.  c.  63,  s.  18. 

(n)  17  &  18  Vict.  c.  104,  ss.  142,  144. 

(o)  46  &  47  Vict.  c.  41,  s.  6. 

If)  Sect.  4 :  and  see  sects.  5,  8,  12. 

Iq)  Sects.  13,  23. 

(r)  41  Vict.  c.  12. 
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Chap.  Yil.  manual  labour,  shall  at  all  times  during  the  work  be 
securely  fenced  "  so  far  as  is  reasonably  practicable  and 
consistent  with  the  due  and  efficient  working  thereof." 
But  this  enactment,  for  some  reason  which  is  not  apparent, 
does  not  extend  to  Scotland  or  Ireland  the  protection  thus 
given  to  the  English  agricultural  labourer  {s), 

(»)  41  Vict.  c.  12,  8.  2. 
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CHAPTER  VIII. 

OF  THE  DOCTRINE  OF  tX)MMON  EMPLOYMENT. 

It  was  stated,  on  a  precediDg  page,  that  as  a  general  rule 
the  wrongdoer  is  himself  alone  responsible  for  the  conse- 
quences of  his  act  (a) ;  but  the  cose  of  a  servant  was 
pointed  out  as  being  an  exception  to  the  rule,  inasmuch  as 
the  law,  for  reasons  of  supposed  convenience,  more  than  on 
principle  (i),  makes  the  master  liable  to  the  public  for 
wrongful  acts  done  in  the  course  of  the  servant's  employ- 
ment. 

It  is  proposed  now  to  show  that  the  case  of  a  servant  Master  not 
causing  injury  by  his  negligence  to  a  fellow-servant,  affords  geirwit  for^ 
an  instance  of  the  general  rule,  and  does  not  fall  under  ^^^ot 
the  above  exception ;  for,  subject  to  the  provisions  of  the 
Employers'  Liability  Act,  1880  (c),  the  master  is  not  liable 
to  the  injured  servant. 

It  seems  to  have  been  always  considered  clear  law— or  Frieitiey  v. 
at  any  rate  imtil  1837  the  advocates  of  the  opposite  theory  ^^^^^* 
shrank  from  bringing  it  to  the  test  (rf)— that. the  servant 


(a)  AntCf  p.  83. 

lb)  Degg  v.  Mid,  /?.  Co,,  26  L.  J.,  Ex.  171,  174. 

(c)  43  &  44  Vict.  c.  42,  post,  Chap.  X. 

\d)  Per  Pollock,  C.  B.,  in  Vose  v,  Z.  &c  l\  R.  Co,,  2  H.  & 
N.  728,  734 ;  27  L.  J.,  Ex.  249 :  but  see  the  remark  of  the 
same  learned  judge  in  Holmes  v.  Clarhe,  30  L,  J.,  Ex.  135, 
138.  The  groat  authority  of  Willes,  J.,  may  also  be  cited  in 
support  of  the  view  adopted  in  the  text :  see  Gallagher  v. 
Piper,  33  L.  J.,  C.  P.  at  p.  335.  It  is  quite  impossible  to 
suppose  that  accidents  had  not  been  frequently  caused  by  the 
act  of  a  fellow-servant  ever  since  there  was  such  a  thing  as  a 
contract  of  service,  and  it  is  in  cases  where  the  circumstances 
are  by  no  means  novel,  that  the  want  of  precedent  for  the 
action  affords  a  strong  argument  that  it  does  not  lie, 

n2 
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Chap.  YIII.  had  no  remedy  against  his  master  for  injuries  sustained 
by  the  negUgence  of  a  fellow-servant.  In  1837  an  action 
was  brought  against  his  master  by  a  butcher's  servant  who 
had  been  injured  by  the  breaking  do.wn  of  a  van,  owing  to 
its  having  been  negligently  overloaded.  It  appeared  that 
the  injured  man,  though  he  was  riding  on  it,  was  not  the 
servant  in  charge  of  the  van ;  and  the  Court,  remarking 
that  there  was  no  precedent  for  the  action,  held  upon 
general  principles  that  it  would  not  lie ;  for  no  duty  could 
be  implied  on  the  part  of  the  master  to  warrant  the  suffi- 
ciency of  the  van  or  the  mode  of  loading  and  conducting 
it  on  the  part  of  the  other  servants.  And  further,  holding 
that  it  was  the  duty  of  the  servant  to  inform  the  master 
of  the  negligence  of  a  fellow-servant,  thought  it  was  better 
that  he  should  be  induced  to  do  so  by  his  desire  to  provide 
for  his  own  safety,  than  that  he  should  have  a  right  to  sue 
his  master  after  having  been  injured  by  the  negligence  of 
that  other  (e). 

Be  this  as  it  may,  in  a  more  recent  case  it  was  broadly 
laid  down,  that  a  servant  undertakes,  as  between  himself  and 
his  master,  to  run  all  the  ordinary  risks  of  the  service,  and 
that  this  includes  the  risk  of  injuries  caused  by  negligence 
on  the  part  of  a  fellow-servant,  when  he  is  actiog  in  the 
discharge  of  his  duty  as  servant  of  him  who  is  the  common 
master  of  both.  The  servant  knew  when  he  engaged  in 
the  service  that  he  was  exposed  to  the  risk  of  injury  from 
the  want  of  care  on  the  part  of  his  fellow-servants ;  and  he 
must  be  supposed  to  have  contracted  on  the  terms  that  as 
between  himself  and  his  master  he  would  run  this  risk  (/). 
Indeed  it  will,  no  doubt,  have  occurred  to  the  reader  when 
in  the  last  chapter  the  proposition  was  stated  that  the 
servant  on  entering  the  employment  contracted  to  run  the 


Servant 
nndertakea  to 
runri^k  of 
feUow-Ber- 
Taiit*B  negli- 
gence. 


(e)  Priestley  v.  Fowler ,  3  M.  &  W.  1 ;  7  L.  J.,  Ex.  42;  the 
judgment  of  the  Court  being  delivered  by  Lord  Abinger,  C.  B. 

(/)  Hutchinson  v.  York,  ^c.  R.  Co.^  19  L.  J.,  Sx.  296  ; 
Wi^more  v.  Jay^  ih,  300, 
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risks  iiicidental  to  it,  that  the  risk  of  negligent  acts  or  Chap.  Ym. 
omissions  on  the  part  of  his  fellow-servants,  which  might 
cause  him  injury,  must  be  included  amongst  these  risks. 
Thus,  in  the  common  instance  of  an  engine-driver  in  charge 
of  a  train,  his  safety  depends  upon,  and  is  in  some  degree 
entrusted  to  every  signalman  upon  the  line  over  which  he 
travels.  It  will  be  manifest,  also,  that  this  risk  increases 
proportionately  to  the  increase  in  the  number  of  his  fellow- 
servants  ;  for  the  greater  the  mmiber  of  signal  stations  he 
has  to  pass  the  greater  the  risk  of  there  being  negligence  at 
one  or  other  of  those  stations. 

This  principle  of  the  master's  non-liability  was  not  how-  Barionahut 
ever  acted  upon  in  Scotland  until  the  case  of  T/ie  Bartons'  ^^^ 
ft  ill  Coal  Co.  V.  Beid  (g)  came  on  appeal  to  the  House  of  Lords, 
when  it  was  held  that  the  law  of  Scotland  was  the  same  as 
the  law  of  England  on  this  subject.  Lord  Chancellor 
Cranworth  delivered  an  exhaustive  opinion,  assented  to  by 
the  rest  of  their  Lordships  in  the  subsequent  case  of  The 
Bartonshill  Coal  Co.  v.  Maguire  (A),  in  which  judgment  was 
given  on  the  same  day,  and  adopted  in  the  more  recent 
case  of  Wikon  v.  Merry  (i).  After  stating  the  reasons 
which  justify  the  wisdom  of  holding  the  master  responsible 
to  the  public  for  the  acts  of  the  servants,  his  Lordship  pro-  Opinion  of 
ceeded : — "  But  do  the  same  principles  apply  to  the  case  of  a  ^^^^^  q^" 
workman  injured  by  the  want  of  care  of  a  fellow- workman 
engaged  together  in  the  same  work  P  I  think  not.  When 
the  workman  contracts  to  do  work  of  any  particular  sort 
he  knows,  or  ought  to  know,  to  what  risks  he  is  exposing 
himself.  He  knows,  if  such  be  the  nature  of  the  risk,  that 
want  of  care  on  the  part  of  a  fellow-workman  may  be 
injurious  or  fatal  to  him,  and  that  against  such  want  of 
care  his  employer  cannot  by  possibility  protect  him.  If 
such  want  of  care  should  occur,  and  evil  is  the  resxdt,  he 


(y)  3  Macq.  266. 

(A)  lb,  308. 

(i)  L.  K.,  1  8c.  App.  326. 
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Chap.  vin.  cannot  say  that  he  does  not  know  whether  the  master  or 
the  servant  was  to  blame  (k).  He  knows  that  the  blame 
was  wholly  that  of  the  servant.  He  cannot  eay  that  the 
master  need  not  have  engaged  in  the  work  at  all,  for  he 
was  party  to  its  being  undertaken  (/).  Principle,  there- 
fore, seems  to  me  opposed  to  the  doctrine  that  the  respon- 
sibility of  a  master  for  the  ill-consequences  of  his  servant's 
carelessness  is  applicable  to  the  demand  made  by  a  work- 
man in  respect  of  evil  resulting  from  the  carelessness  of  a 
fellow-workman  when  engaged  in  a  common  work  "  (m). 
Common  But  it  is  to  be  observed  that  the  only  cases  in  which  the 

emp  oymen  .  g^j^g^^jj  stands  upon  this  f ootiug  are  those  in  which  he  has 
received  the  injury  whilst  acting  in  his  master's  service 
from  a  fellow-servant  also  so  acting ;  or,  in  other  words, 
the  injured  and  the  negligent  persons  must  have  been  in  a 
common  employment.  If  the  act  which  caused  the  injury 
was  not  within  the  scope  of  the  negligent  person's  employ- 
ment the  master,  as  has  been  pointed  out  (n),  would  not  be 
responsible.  If  the  injured  person  was  not  at  the  time  of 
the  injury  acting  in  the  service  of  his  master,  he  is  sub- 
stantially one  of  the  public,  and  is  entitled  to  all  the  rights 
he  would  have  had  if  he  had   not  been  a  servant  (o). 

{k)  It  may  be  added,  that  he  generally  knows  which  seiTant 
is  to  blame,  a  thing  not,  as  a  rme,  within  the  possibility  of  a 
stranger's  knowledge. 

(/)  In  cases  where  a  member  of  the  public  is  a  party  to  the 
work,  and  is  able  to  hold  the  master  responsible  for  the  ser- 
vant's negligence,  it  will  be  found  that  the  servant's  negli- 
gence in  fact  is,  or  causes  a  breach  of  contract  by  his  master, 
as  in  the  case  of  a  railway  accident. 

(m)  In  Bacon's  Abridgment,  tit.  Master  and  Sehvaut  (K), 
it  is  said,  that  it  is  highly  reasonable  that  the  master  should 
answer  for  the  acts  of  his  servant,  '*  as  in  strictness  everj^body 
ought  to  transact  his  own  affairs,  and  it  is  by  the  favour  and 
indulgence  of  the  law  that  he  can  delegate  the  power  of  acting 
for  him  to  another."  It  is  obvious  that  this  argument  would 
not  lie  in  the  mouth  of  the  servant. 

(n)  Ante,  Chap.  IV.,  s.  1. 

(o)  Hutchinson  v.  York^  Sfc,  li.  Co.,  5  Exch.  343,  352;  19 
L.  J.,  Ex.  296. 
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Andy  speaking  generally,  this  is  his  position  in  the  several    Chap.  vni. 
cases  specified  in  the  Employers'  Liability  Act  {p). 

The  injured  servant,  however,  may  be  acting  in  the  Eulemay 
service  of  his  master  though  he  does  not  happen  to  be  mpued^^ 
actively  engaged  in  the  work  at  the  time  of  the  injury,  v^^^not 
For  instance,  in  Tunney  v.  Mid.  R,  Co.  (7),  T.,  a  labourer,  gagped. 
living  at  B.,  was  employed  by  the  railway  company  to  do 
work  at  a  distance  from  that  place,  and  one  of  the  terms 
of  the  contract  was  that  he  should  be  carried  by  train  to 
and  from  his  work.    On  the  return  journey  to  B.  after  the 
day's  work  was  over,  through  the  negligence  of  one  of  the 
company's  servants,  the  train  in  which  T.  was  travelling 
came  into  collision  with  another  train,  and  T.  was  injured. 
It  was  held  that  the  circumstance  that  the  day's  work  was 
at  an  end  did  not  make  T.  the  less  a  servant  of  the  com- 
pany, and,  therefore,  a  fellow-servant  of  the  negligent  per- 
son, as  the  conveyance  to  and  fro  was  part  of  the  contract 
of  service. 

The  real  question  in  all  cases  of  the  sort  is— Was  the  True  test- 
risk  of  the  injury  received  by  the  servant  one  of  the  ^dental  p"^* 
natural  risks  and  perils  incident  to  the  performance  of  his 
service,  which  he  has  therefore  by  his  contract  taken  upon 
himself  as  between  him  and  his  master  P  (r) 

It  follows  from  this  that  the  negligence  of  servants  em-  Inmiediate 
ployed  in  the  same  business,  though  not  with  the  same  pio^entnrod 
inmiediate  object,  may  be  such  a  risk.     In  Morgan  v.  Vale  iiot  be  Mme. 

of  Neath  R.  Co.  («),  the  plaintiff,  a  carpenter,  had  been  ^aiel/xcath 
J?.  Co. 

(p)  43  &  44  Vict.  c.  42 :  Bee  post,  Chap.  X. 

Iq)  L.  R,  1  C.  p.  291. 

(r)  See  per  Blackburn,  J.,  in  Morgan  v.  Vale  of  Neath 
R.  Co.,  33  L.  J.,  Q.  B.  260,  264 ;  affirmed  in  Exch.  Cham., 
35  L.  J.,  Q.  B.  23 ;  L.  E.,  1  a  B.  149. 

(«)  L.  B.,  1  Q.  B.  149,  and  see  last  note.  See,  for  further 
illustrations  of  this  principle,  Lovegrove  v.  L,  B.  6f  S.  C.  li. 
Co.,  33  L.  J.,  C.  P.  329  (platelayers  and  labourer  pushing 
trucks  along  the  lino) ;  Waller  v.  S.  E,  R.  Co.,  32  L.  J.,  Ex. 
205  (platelayers  and  guard  of  a  train).  For  a  late  case  of 
common  employment  in  America,  see  Randall  v.  Baltimore 
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Chap.  Tin. 


Lwelt  ▼. 
Howell. 


SerTantsof 

independent 

boBmesaes. 


WHether 
Berrantsare 
fellow-work- 
men not  true 
test. 


employed  for  some  time  by  the  defendants  at  N.  station  in 
painting  an  engine  shed,  at  the  entrance  of  which  was  a 
turntable.  Owing  to  the  negligence  of  the  railway  ser- 
vants in  turning  an  engine  upon  the  turntable,  it  caught  in 
the  ladder  on  which  the  plaintiff  was  standing,  and  threw 
him  to  the  ground.  The  Court  held  that  as  the  duties  of 
the  plaintiff  necessarily  brought  him  into  contact  with  the 
servants  conducting  the  traffic,  the  risk  of  injury  from 
their  negligence  was  necessarily  and  naturally  incidental 
to  his  employment.  Again,  in  Lovell  v.  Howell  {t)y  it  was 
the  duty  of  a  waterman,  employed  solely  to  moor  and 
unmoor  the  barges  brought  to  his  master's  wharf  to  be 
loaded  or  unloaded,  to  pass  through  the  warehouse  on  his 
way  to  the  manager's  office  to  receive  orders.  Whilst 
going  through  the  warehouse  he  was  injured  by  the  negli* 
gence  of  other  servants  in  the  service  of  the  same  master, 
who  were  engaged  in  working  there ;  and  here,  also,  for 
the  same  reasons,  it  was  held  that  the  injured  man  could 
not  recover  damages  from  his  master. 

The  servant,  however,  does  not  undertake  to  run  the 
risk  of  injuries  arising  from  the  negligence  of  servants 
with  whom  the  course  of  his  employment  may  not  be  ex- 
pected to  bring  him  into  contact.  And  it  seems  that  if  a 
man  carries  on  two  dissimilar  and  whoUy  independent 
businesses,  the  risk  of  injuries  inflicted  through  the  negli- 
gence of  servants  employed  in  the  one  business,  will  not  be 
a  risk  incidental  to  the  employment  of  those  engaged  in 
the  other,  so  as  to  be  in  their  contemplation  on  entering 
into  the  service. 

But,  in  truth,  the  liability  or  non-liability  of  the  master 
to  his  workmen  cannot  depend  upon  the  question  whether 
the  author  of  the  accident  is  not  or  is  in  any  technical 


and  Ohio  R.  Co*,  109  U*  S»  478  (where  the  cases  are  collected 
in  a  note). 

(t)  1  C.  P.  D.  161 ;  45  L*  J.,  C.  R  387  j  Charles  v.  Tavlor, 
3  C.  P.  D.  492. 
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sense,  the  fellow-workman  or  collahorateur  of  the  sufferer.    Chap.  vin. 
In  the  majority  of  cases  in  which  accidents  have  occurred, 
the  negligence  has,  no  doubt,  been  the  negligence  of  a 
fellow-workman ;  but  the  case  of  the  fellow- workman  is 
only  an  example  of  the  rule,  and  not  the  rule  itself.    That  No  liability 
rule  has  been  seen  to  be  that,  apart  from  the  Employers'  o^m^wter's 
Liability  Act,  the  master  is  only  liable  to  his  servant  for  ^^^7- 
negligence  on  his  part  in  that  which  he  has  imdertaken 
with  his  servant  to  do ;  namely,  in  the  event  of  his  not 
personally  directing  the  work,  to  select  proper  and  com- 
petent persons  to  do  so,  and  to  furnish  them  with  adequate 
materials  and  resources  for  the  work  (u).    When  he  has 
done  this,  he  has  done  all  that  he  is  bound  to  do ;  '^  and," 
as  was  said  by  Lord  Cairns, ''  if  the  persons  so  selected  are 
guilty  of  negligence,  this  is  not  the  negligence  of  the 
master ;  and  if  an  accident  occurs  to  a  workman  to-day  in 
consequence  of  the  negligence  of  another  workman,  skilful 
and  competent,  who  was  formerly,  but  is  no  longer,  in  the 
employment  of  the  master,  the  master  is,  in  my  opinion, 
not  liable,  although  the  two  workmen  cannot  teclmically 
be  described  as  fellow- workmen  "  {x).    And,  accordingly, 
in  the  case  of  Wilson  v.  Merry  (^),  from  which  the  fore-  WilMn  v. 
going  remarks  are  extracted,  it  was  held  to  be  immaterial  ^'^*''"y- 
that  the  servant,  who  had  been  guilty  of  negligence  in 
fixing  a  faulty  scaffold  in  a  mine,  was  not  actually  in  the 
service  at  the  same  time  as  a  miner  who  had  been  killed 
by  the  imperfection  in  the  scaffold,  and  to  be  equally  im- 
material whether  the  faulty  scaffold  was  completed  or 
not  before  the  deceased  entered  upon  his  employment. 

After  the  establishment  of  this  doctrine,  attempts  were  Diatinction  as 
made  to  distinguish  a  class  of  cases  in  which  it  was  asserted  ^Jj^  notnow 
that  the  servant  causing  the  injury  was  clothed  with  a  recognized. 


(«)  AntCj  Chap.  VII.,  p.  141  et  seg. 
{jc)   Wilson  V.  Merry,  L.  E.,  1  Sc.  App.  326. 
(y)  S.  C,  Potts  V.  Port  Carlisle,  ^c.  Co.,  8  W.  B.  624,  antSf 
p.  144,  is  a  very  similar  case. 
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Chap.  VIII.  more  extensive  authority  by  the  master,  and  ooeupied  the 
position  of  a  vice-principal ;  and  in  one  caae,  at  least,  in 
England  this  distinction  was  recognized  (s),  whilst  in 
Scotland  it  was  more  than  once  adopted  {a).  The  distinc- 
tion, however,  was  not  generally  acquiesced  in  either  in 
this  country  {b)  or  in  Scotland  (c),  and  eventually  the  case 
in  the  House  of  Lords  (r/),  to  which  allusion  has  already 
been  made,  expressly  decided  that  the  fact  that  the  negli- 
gent person  was  a  manager  or  superintendent  made  no 
difference  as  to  the  master's  non-liability ;  and  that  no 
matter  how  far  superior  the  rank  of  the  negligent  person 
might  be,  he  was  still  for  the  purposes  of  the  present  sub- 
ject the  fellow-servant  of  the  other  (e). 

The  case  of  UotcelU  v.  LandorCy  8fc,  Co,  (/)  is  a  good 
illustration  of  this.  There  a  miner  was  killed  by  an  ex- 
plosion of  fire-damp,  owing  to  the  negligence  of  the 
manager  in  not  withdrawing  the  workmen  from  the  mine 
in  accordance  with  the  statutory  general  rules ;  and  it  was 


JlowetU  V. 
Landoret  ^c, 
Co. 

Certificated 
manager  of  a 
mine. 


(2)  Murphy  Y.  Smith,  19  C.  B.,  N.  S.  361 ;  approved  in  Ram- 
sat/  V.  Qtiinfif  Ir.  B.,  8  C.  L.  822,  as  to  which  case  see  post, 
p.  187,  n.  (t) :  see  also  per  Falles,  0.  B.,  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  Ireland  in  Conway  v.  Bei- 
fasty  ^'c.  R.  Co. J  Ir.  K.,  11  G.  L.  345,  353;  in  which  case,  how- 
ever, Hoicells  V.  Landore,  Sfc,  Co,,  L.  B.,  10  Q.  B.  62;  44  L.  J., 
Q.  B.  25,  does  not  appear  to  have  been  cited.  See  also  Shear- 
man &  Redfield  on  INegligence,  3rd  ed.  §  102. 

(a)  McAulay  v.  Brownlie,  22  D.  975 ;  Somerville  v.  Gray,  1 
M.  768. 

(b)  Sec  Feltham  v.  England,  L.  R.,  2  Q.  B.  33 ;  36  L.  J., 
Q.  B.  14. 

(c)  See  Wright  v.  Roxburgh,  2  M.  748. 

(rf)   Wilson  V.  Merry,  L.  R.,  1  Sc.  App.  326. 

(0)  See  Hall  v.  Johnson,  34  L.  J.,  Ex.  222  (undorlooker  and 
miner);  Conway  y,  Belfast,  Sfc,  R.  Co.,  Ir.  R.,  11  C.  L.  345 
(traffic  manager  and  jDlatelayer) ;  Feltham  v.  England,  L.  R., 
2  Q.  B.  33;  36  L.  J.,  Q.  B.  14  (manager  in  locomotive  engine 
works  and  workman);  Searle  v.  Lindsay,  31  L.  J.,  C.  P.  106 
(chief  and  third  engineers  on  board  ship) ;  Gallagher  v.  Piper, 
33  L.  J.,  C.  P.  329  (general  foreman  of  builders  and  scaffold 
man). 

(J)  L.  R.,  10  Q.  B.  62;  44  L.  J.,  Q.  B.  25. 
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held  that  the  colliery  proprietors  were  not  liable  to  the  Chap.  VIII. 
representatives  of  the  deceased  man.  It  was  urged,  on 
behalf  of  the  plaintifp,  that  the  position  of  a  certificated 
manager,  whom  the  proprietors  had  appointed  in  pursu- 
ance of  the  compulsory  provisions  of  the  Coal  Mines  Re- 
gulation Act,  1872  {g)y  for  the  purpose  of  control  and  daily 
supervision  of  the  mine,  differed  from  that  of  an  ordinary 
manager  or  superintendent.  But  it  was  pointed  out  by 
Blackburn,  J.,  that  if  the  manager  were  not  the  servant  of 
the  defendants,  they  would  not  be  liable  for  his  acts,  and 
that  it  was  therefore  essential  to  the  plaintiff's  case  to  show 
that  he  was  a  servant,  and  that  being  so  he  would  be  a 
fellow-servant  of  the  deceased;  and,,  further,  that  the 
statutory  requirement  that  the  manager  should  be  certifi- 
cated made  no  difference  in  his  position  as  servant,  any 
more  than  the  similar  provision  in  the  Merchant  Shipping 
Act  (A)  prevented  the  captain  of  a  ship  from  being  servant 
to  the  shipowner  (i). 

The  same  learned  judge  also  stated  that  the  above 
quoted  decision  of  the  House  of  LoQrds  in  Wikon  v.  Merry 
is  distinct,  at  least  so  far  as  this,  that  the  fact  that  the 
servant  held  the  position  of  vice-principal  does  not  at 
conmion  law  affect  the  non-liability  of  the  master  for  his 
negligence  as  regards  a  fellow-servant. 

It  is  in  this  respect  that  the  Employers'  Liability  Act  Alteration 
has  introduced  the  greatest  change ;  and  it  has  given  legis-  ^^^  *>y, 
lative  sanction  to  the  distinction  so  attempted  to  be  set  up.  Liability  Act. 
Where,  however,  the  servants  are  of  the  same  grade,  the 


{g)  35  &  36  Vict.  c.  76,  s.  26,  the  Act  which  is  now  in  force: 
see  antcj  Chap.  VII.,  p.  171  et  seq, 

(h)  17  &  18  Vict.  c.  104,  s.  136:  see  ante,  Chap.  VIL,  p.  176. 

(i)  Leddy  v.  Gibson  (11  M.  304  (Sc.) )  expressly  decides  that 
the  shipowner  is  not  Hable  to  the  sailors  for  the  negligence  of 
the  captain ;  but  there  is  a  bold  decision  in  Ireland  to  the  con- 
trary, Ramsay  v.  Quinn  (Ir.  R.,  8  C.  L.  322),  which,  however, 
seems  to  be  contrary  to  authority  and  principle,  seeing  that 
Wilson  V.  Ji ferry  (L.  R.,  1  Sc.  326)  is  evaded  rather  than  dis- 
tinguished. 
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Chap.  viii.    doctrine  of  ooinmon  employment  is,  speaking  generally, 

unaflFected  by  the  Act  (A-). 
Pilot  oompul-       In  one  case  (/),  it  was  endeavoored  to  apply  this  prin- 
ployed.  ciple  in  favour  of  a  shipowner  on  board  whose  ship  a  pilot, 

compulsorily  employed,  had  been  killed  by  the  negligence 
of  the  crew.  But  the  Court,  referring  to  the  provisions  of 
the  Merchant  Shipping  Acts,  pointed  out  that  the  pilot 
was  on  his  part  compelled  to  take  charge  of  the  ship,  and 
could  not  demand  any  pay  in  excess  of  that  fixed  by  the 
statute,  and  that  there  was  nothing  therefore  to  justify  the 
conclusion  that  the  pilot  took  upon  himself  this  risk  in  con- 
Contract  of  sideration  of  receiving  proportionately  higher  wages.  Nor 
^*^^'  does  the  principle  extend  to  the  relationship  created  by  the 

contract  of  towage,  so  as  to  deprive  the  owners  of  the  tug 
of  their  right  to  recover  for  damage  caused  by  the  negli- 
gence of  the  master  and  crew  of  the  towed  ship  (m). 
Partner  It  has  been  seen  that  the  servant  does  not  undertake  to 

woA^wnot  ^  ^^^  ^^®  ^^  ^^  personal  negligence  on  the  part  of  the 
fellow-ser-       master,  so  as  to  discharge  the  master  from  liability  for  his 
own  conduct  (w).    Therefore,  if  the  servaut  of  a  partner- 
ship be  injured  by  one  of  the  partners  who  actively  en- 
gages in  the  biisiness,  the  partners  will  all  be  liable,  and 
cannot  treat  the  act  of  the  negligent  partner  as  that  of  one 
Whether         who  is  a  fellow-servant  of  the  injured  man  (o).    And  to 
wSe  a^feUow-  *^^  ^^7  ^®  added  the  ruling  of  Blackburn,  J.,  in  a  case 
servant.  at  Nisi  Prius  {p)y  that  the  wife  of  the  master,  who  assisted 

her  husband  in  his  business,  was  not  to  be  looked  upon  as 
the  fellow-servant  of  those  employed  in  it ;  and  that  if  by 


(A:)  See  post.  Chap.  X. 

(/)  Smith  V.  SteeUy  L.  R.,  10  Q.  B.  125 ;  44  L.  J.,  Q.  B.  60. 

(m)  Bland  v.  Ross,  14  Moo.  P.  C.  210. 

(w)  See  ante.  Chap.  VII.,  p.  142. 

(o)  Ashworth  v.  Stanwix,  30  L.  J.,  Q,  B.  183 ;  Mellors  v. 
ShatOy  lb.  333:  and  see  ante.  Chap.  II.,  p.  55.  Some  remarks 
as  to  the  position  of  servants  of  masters  who  are  in  partial 
partnership,  as  it  may  be  tenned,  will  be  found  post,  p.  201 . 

{p)  Miell  V.  English,  15  L.  T.  249. 
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her  negligence  one  of  the  latter  was  injured,  the  husband  Chap.  vin. 
would  be  liable,  inasmuch  as  the  wife's  acts  and  orders  in 
reference  to  the  business  were  the  acts  and  orders  of  the 
husband.  And,  by  a  parity  of  reasoning,  the  act€  and 
orders  of  the  husband  of  a  married  woman,  who  carried  on 
business  on  her  own  account,  would,  under  similar  circum- 
stances, have  to  be  considered  as  the  acts  and  orders  of  the 
married  woman  herself.  The  opinion  of  the  learned  judge, 
however,  seems  from  the  report  to  have  proceeded  rather 
upon  the  ground  that  the  wife  was  in  the  position  of  fore- 
woman, '  and  the  subsequent  decisions  have  now,  as  we 
have  seen,  exploded  that  distinction.  It  is  submitted  that 
the  question  is  one  of  fact  rather  than  law,  and  if  there  is 
evidence  that  the  husband  or  the  wife  is  permitted  to  take 
part  in  the  conduct  of  the  business  of  the  other,  the  jury 
would  be  justified  in  presuming  that  he  or  she  so  acted  by 
virtue  of  having  in  fact  an  interest  in  the  business,  and 
not  as  a  servant  of  the  strictly  legal  proprietor  of  it  (q). 

Where  servants  are  in  the  employment  of  incorporated  Company- 
bodies,  the  law  regards  the  corporation  itself  as  their  f^^^^ 
master.     It  follows,  therefore,  that  although  a  company  is  ^*^*- 
compelled  to  depute  the  immediate  control  of  its  affairs  to 
a  manager,  the  manager  is  regarded  as  a  servant  of  the 
company,  and,  apart  from  the  Employers'  Liability  Act  (r), 
the  company  are  not  liable  to  their  other  servants  for  his 
negligence  («),  unless,  at  all  events,  he  be  incompetent  and 
there  has  been  negligence  in  his  selection  (t). 


(q)  It  would  seem  also  that  the  old  theory  of  the  husband 
and  wife  being  one  person  might  have  some  weight.  This 
theory  does  not  appear  to  have  been  entirely  swept  away  by 
the  recent  legislation  as  to  married  women :  see  Wainford  v. 
Heyl,  L.  R.,  20  Eq.  321 ;  44  L.  J.,  Ch.  667;  and  ante,  Chap.  II., 
p.  47  ;  Mander  v.  Harris,  27  Ch.  D.  166 ;  54  L.  J.,  Ch.  143. 

(r)  43  &  44  Vict.  c.  42 :  see  post,  Chap.  X. 

(s)  HoweUsy.  Landore,  Sfc.  Co.,  L.  R.,  10  Q.  B.  62;  44  L.  J., 
Q.  B.  25 ;  Allen  v.  Neiv  Gas  Co.,  1  Ex.  D.  251;  45  L.  J.,  Ex. 
668. 

(/;  Ante,  p.  143. 
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Chap.  viir.        With  respect  to  directors,  however,  it  is  apprehended 
Directors  of     that  suoh  of  their  acts  and  resolutions  as  are  done  and 
company.        passed  in  accordance  with  the  constitution  of  the  com- 
pany, are  the  personal  acts  and  resolutions  of  the  company 
itself ;  and  that  if  the  regulations  so  framed  hy  them  are 
improper  or  defective,  or  if  the  officers  and  servants  of  the 
company  so  appointed  by  tJiem  are  incompetent  and  have 
been  negligently  selected  (w),  there  will  thereby  occur  a 
breach  of  the  duty  which  the  company  in  its  capacity  of 
master  owes  to  its  servants.     If  this  were  not  so,  it  would 
follow  that  in  no  case  whatever  would  an  action  lie  against 
the  company  by  one  of  its  servants  for  injuries  received  in 
the  service,  no  matter  how  grossly  defective  might  be  the 
materials,  how  thoroughly  incompetent  the  manager,  and 
how  delusively  and  cruelly  perilous  the  system  and  regu- 
lations of  the  business.    Moreover  the  position  of  directors 
seems  to  differ  from  that  of  a  manager  in  that  the  latter 
is  subject  to  the  control  of  the  directors,  while  they  as  a 
body  are  not  subject  to  any  control  within  the  limits  of 
the  powers  conferred  upon  them  {x).     Of  course,  for  acts 
that  are  \iltra  vires  the  company  are  not  liable  (y). 
Volunteer  in        A  person  who,  unsolicited  and  without  wages  or  reward, 
position  than   P^ts  himself  into  the  position  of  a  servant  for  the  benefit 
servant.  of  another  person,  is  in  no  better  position  than  a  servant 

of  the  latter,  as  regards  the  right  to  claim  compensation 


(m)  In  HowelU  v.  Landore,  Sfc.  Co.  (L.  R,  10  Q.  B.  62 ;  44 
L.  J.,  Q.  B.  25),  the  fact  that  the  manager  was  properly  cer- 
tificated no  doubt  rendered  it  useless  to  try  to  raise  the  ques- 
tion of  negligence  in  his  selection. 

{x)  The  dictum  of  James,  L.  J.,  in  Smith  v.  Anderson  (15 
Ch.  D.  247,  276),  that  '•the  office  of  director  is  that  of  paid 
servant  of  the  company,"  was,  it  is  submitted,  spoken  alio 
intuitu.  See  per  Bo  wen,  L.  J.,  in  Imperial  Hotel  Co.  v.  Hamp- 
Sony  23  Ch.  D.  at  p.  12.  In  America,  the  negligence  of  the 
directors  of  a  corporation  is  regarded  as  the  negligence  of  the 
corporation  itself.  See  Hough  v.  Railway  Co.,  100  U.  S.  213, 
218;  Shearman  &  Eedfield  on  Negligence,  3rd  ed.  §  89. 

(y)  Ante,  p.  57. 
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from  him  for  injuries  caused  bj  the  negligence  of  his  ser-    Chap.  Yiil. 
vants  during  the  joint  operation. 

Thus,  in  the  case  of  Degg  v.  Midlaiid  R,  Co.  (s),  three  of  i>^99  ▼.  Mid^ 
the  defendants'  porters  were  trying  to  turn  a  truck  on  a 
turntable  in  a  siding,  and  one  Degg,  a  clerk  in  the  employ- 
ment of  P.  &  Co.,  seeing  they  were  unable  to  do  so,  called 
out  that  he  would  assist  them,  and  accordingly  went  on  to 
the  siding  for  the  purpose.  While  he  was  engaged  in  the 
act  of  moving  the  turntable,  owing  to  the  negligence  of 
other  servants  of  the  defendants  some  other  trucks  were 
driven  against  the  truck  on  the  turntable,  which  struck 
him  and  inflicted  such  severe  injuries  that  he  afterwards 
died.  In  an  action  by  his  administratrix  it  was  held  that 
the  defendants  were  not  liable.  Nor  will  the  case  be 
altered  though  the  person  injured  has  been  invited  by  a 
servant  to  take  part  in  the  work,  provided  that  the  invita- 
tion was  without  the  authority  or  assent  of  the  master  (a). 

On  the  other  hand,  if  the  injured  man  has  been  en-  Secut,  as  to 
gaged  with  the  assent  of  the  master,  in  an  operation  in  ^^^dln 
which  he  himself  is  also  interested,  he  has  not  forfeited  operation, 
the  general  right,  which  he  enjoys  as  one  of  the  public,  to 
treat  the  act  of  the  servant  as  the  act  of  the  master.   • 
Thus,  in  Wright  v.  Z.  8f  N.  W.  R.  Co.  (6),  the  plaintiff  sent  Tf'right  v.  z. 
a  heifer  by  the  defendants'  railway  to  A.     On  its  arrival  *    *         ^^' 
there,  with  the  assent  of  the  station-master  and  in  accord- 
ance with  the  practice  at  that  station,  the  plaintiff  assisted 
to  shunt  the  horse-box  in  which  it  had  been  conveyed,  and 
while  doing  so  he  was  injured  by  the  negligence  of  the 
defendants'  servants.    The  Court  of  Appeal  determined 
that  he  was  entitled  to  recover  damages  from  the  de- 
fendants, basing  their  judgment  upon  two  considerations. 

(«)  26  L.  J.,  Ex.  171. 

(o)  Potter  V.  Faulkner,  31  L.  J.,  Q.  B.  30. 

{h)  1  Q.  B.  D.  252;  45  L.  J.,  Q.  B.  570;  Holmes  v.  N,  E.  R. 
Co.,  L.  R.,  6  Ex.  123;  40  L.  J.,  Ex.  121 ;  Wyllie  v.  Caledonian 
R.  Co.,  9  M.  463  (Sc.),  a  servant  of  the  consignor  assisting  to 
load. 
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Chap.  VIII.  First,  that  the  plaintifE  was  not  a  mere  volunteer,  but  was 
assisting  to  get  his  own  heifer,  which  the  defendants  were 
bound  to  deliver  to  him.  Secondly,  that  there  was  ample 
evidence  in  the  assent  of  the  station-master,  even  without 
that  of  the  general  practice  at  the  station,  to  show  that  the 
defendants  had  assented  to  the  plaintiff's  taking  part  in 
the  work.  It  wiU  be  noticed  that  in  the  above  two  oases 
in  which  the  plaintiff  was  unsuccessful  the  masters  had 
no  knowledge  that  the  injured  person  was  taking  part  in 
the  work,  and  still  less  did  they  assent  to  his  so  doing, 
while  in  the  case  of  Wright  v.  L.  8f  i^.  W.  R,  Co.  not  only 
had  the  company  assented,  but  there  was  the  additional 
fact  that  the  injured  man  was  taking  part  in  an  operation 
in  which  he  and  the  company  were  jointly  interested  (c). 

Semhu^  It  appears  that  there  is  no  reported  case  in  which  a 

Btranger  re-  *'  *■  _  . 

quested  to  master,  solely  for  his  own  advantage,  has  requested  a 
to^^^er!^^  stranger  to  assist  in  the  work  gratuitously,  and  the 
stranger,  having  consented  so  to  act  for  the  master's 
benefit,  has  been  injured  by  the  negligence  of  those  in  the 
master's  service.  It  is  submitted,  however,  that  in  such  a 
case  the  master  would  be  liable,  for  the  mere  fact  that  the 
stranger  knew  of  the  incidental  risks  of  the  employment 
would  not  be  sufficient  to  imply  an  undertaking  on  his 
part  to  hold  the  master  harmless,  unless  it  were  supported 
by  some  consideration.  In  the  case  of  an  ordinary  ser- 
vant, as  has  been  seen,  the  non-liability  of  the  master 
arises  from  the  fact  that  the  servant  not  only  knows  the 
risks,  but  undertakes  to  run  them  as  part  of  the  service  for 
which  he  receives  pay  or  reward  from  the  master  {d),  A 
volunteer  who,  unsolicited,  spontaneously  intrudes  himself 
into  the  work,  may  reasonably  be  held  to  agree  that  in 
consideration  of  his  being  allowed  to  take  part  in  it  he 
will  take  care  of  himself  from  the  negligence  of  his  f eUow- 


(c)  AntCy  Chap.  VI.,  p.  125  et  seq. 

Id)  Rourke  v.  JVhiie  Moss  Colliery  Co.,  1  C.  P.  D.  556,  559  j 
46  L.  J.,  C.  P.  283,  aw/<f,  p.  137. 
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workmen,  and  not  hold  the  master  liable  (^).    But  it  is   Chap.  vni. 

apprehended  that  where  the  request  proceeds  from,  or  is 

made  by  the  authority  or  with  the  assent  of  the  master, 

there  can  be  no  consideration  to  support  any  such  imder* 

taking  on  the  part  of  the  stranger,  and  that  it  would  be 

more  reasonable  to  hold  that  the  master  agreed  to  save  the 

stranger  harmless  in  consideration  of  his  compliance  with 

the  master's  request ;  and  if  this  be  so,  the  result  will  be 

the  same  where  the  request  comes  from  a  person  in  the 

service  of  the  master  who  has  authority  to  engage  servants 

for  the  employment  (/).    In  these  cases  the  stranger  is  in 

fact  one  of  those  persons  who  are  invited  in  the  interest  of 

the  master  to  come  within  the  sphere  of  his  business  or 

operations  (^). 

It  is  the  duty  of  the  master  to  keep  his  business  from  Stranger  not 
interfering  with  other  people  in  the  enjoyment  of  their  S^^!  * 
rights.  But  if  a  stranger  intrudes  within  the  sphere  of 
the  business  he  becomes,  in  fact,  a  trespasser,  towards 
whom  a  duty  is  owed  only  by  those  who  are  personally 
aware  of  his  presence  (h).  If,  however,  the  stranger  has 
a  right  to  be  where  he  was  at  the  time  of  the  accident  as 
where  work  is  being  done  on  a  highway,  his  claim  against 
the  master  stands  on  a  totally  different  footing,  and  it  is 
not  every  trifling  act  of  good-natured  assistanpe  that  is  to 
be  construed  as  an  intrusion  into  the  busings,  or  every 
instance  of  ordinary  curiosity  that  is  to  constitute  the 


(e)  Degg  v.  Mid.  R.  Co.,  26  L.  J.,  Ex.  171. 

(/)  Little  V.  Neihon,  17  D.  310  (8c.),  was  such  a  case,  but 
the  judgpnent  is  not  good  law  since  the  decision  in  The  Bar- 
tonshill  Coal  Co.  v.  Beid,  3  Macq.  266,  ante,  p.  181.  See,  too, 
Bradley  v.  New  York,  Sfc.  B.  Co.,  62  New  York,  99 :  and  per 
the  Lord  Justice  Clerk  in  Woodhead  v.  Gartness  Mineral  Co., 
4  E.  469,  489  (So.). 

(g)  See  ante.  Chap.  VI. 

{h)  Degg  v.  Mid.  B.  Co.,  26  L.  J.,  Ex.  171 :  and  see  post, 
Chap.  XIV.,  p.  447. 

K.  0 
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which  ques- 
tion whether 
a  common 
master. 


mffffeti  V. 
Fox, 


Chap.  VIII.  Btranger  a  volunteer,  if  there  is  no  real  taking  part  in  the 
operations  (/). 

Hitherto  consideration  has  been  confined  to  those  oases 
in  which  there  was  no  question  as  to  there  being  a  common 
master,  and  the  difficulty  arose  in  determining  whether 
there  was  a  joint  service,  or  whether  the  duties  of  the  ser- 
vants were  so  several  and  distinct  as  to  constitute  a  sepa- 
rate employment.  It  remains  to  consider  the  cases  where, 
although  the  workmen  are  engaged  upon  the  same  opera- 
tion, it  is  not  clear  whether  there  is  a  common  master  or 
not.  In  Wiggett  v.  Fox  (A),  the  defendants,  Fox  &  Co., 
had  contracted  with  the  Crystal  Palace  Company  to  erect 
two  towers.  They  themselves  supplied  materials,  scaffold- 
ing and  tools ;  but  engaged  one  Moss  as  a  piece-worker, 
who  employed  Wiggett  and  others  as  workmen  under  him. 
Moss  was  himself  imder  the  control  of  the  defendants,  re- 
ceiving directions  from  their  foremen  as  to  the  execution 
of  the  work  (/),  and  the  workmen  employed  by  him  were 
paid  by  Fox  &  Co.  Whilst  Wiggett  was  engaged  at  his 
work,  one  of  Fox  &  Co.'s  own  workmen  let  faU  a  heavy 
tool  from  the  top  of  one  of  the  towers  and  killed  him.  It 
was  held  that  Fox  &  Co.  were  not  liable,  the  judgment 
apparently  going  so  far  as  to  establish  that  all  the  persons 
engaged  upon  the  work  which  Fox  &  Co.  had  contracted 
to  execute,  whether  in  their  service  or  not,  had  taken  the 
risks  of  that  work  upon  themselves,  and  had  no  remedy 
against  Fox  &  Co.  for  anything  but  the  personal  negli- 
gence of  the  persons  composing  that  firm. 

And  in  a  recent  Scotch  case  (w),  the  majority  of  the 


Woodhead  v. 
GartnesBf  fe, 
Co. 


(»)  See  Cleveland  v.  Spier,  16  C.  B.,  N.  S.  399 ;  the  headnote 
of  this  case  does  not  altogether  correspond  with  the  judgment. 

{k)  25  L.  J.,  Ex.  188. 

(/)  So  that  he  was  himself  in  the  service  of  Fox  &  Co.,  and 
his  act  in  employing  the  plaintiff  was,  in  truth,  done  as  fore- 
man or  agent  for  them :  see  Charles  v.  Taylor,  3  C.  P.  D.  492, 
where  the  Court  of  Appeal  adopt  such  a  view  in  a  very 
similar  case. 

(m)  Woodhead  Y.  Gartness,  Sfc,  Co,,  4  E.  i69, post,  pp.  227, 334. 
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Court  of  Session  expressly  adopted  and  approved  sucli  a  Chap.  vm. 
doctrine.  In  this  case  the  person  killed  was  a  miner  em- 
ployed  by  a  contractor  who  had  agreed  to  work  a  seam  of 
coal  in  the  defenders'  mine.  The  Court  decided  upon  the 
evidence  that  the  defenders  had  retained  a  certain  con- 
trol (n)  over  the  whole  work ;  but  that,  apart  from  this, 
and  even  if  this  were  not  so,  the  deceased,  on  becoming  a 
member  of  the  organization  of  the  mine,  had  taken  upon 
himself  the  risk  of  injury  from  the  fault  of  any  other 
members  of  that  organization,  whether  such  members  were 
in  any  sense  his  feUow-workmen  or  not. 

But  it  is  submitted  that  upon  a  review  of  the  English  Co-operation 
authorities  (o)  this  doctrine  cannot  be  supported,  and  that  priFe^hijnred 
the  opinion  of  the  Lord  Justice  Clerk,  dissenting,  is  cor-  pe™>p  o*  , 

1  remedy  tmless 

rect — namely,  that  in  every  case  to  exempt  the  master  of  common  maa- 
the  wrongdoer  from  liability,  there  must  be  not  only  co-  ^' 
operation  in  the  work,  but  also  a  common  master. 

In  Abraliam  v.  Reynolds  ( jt?),  the  defendants  were  cotton  •J^*'**^^  ^' 
brokers,  and  the  plaintiff  was  the  servant  of  Jump  &  Son, 
who  had  contracted  to  do  all  the  defendants'  carting.  The 
plaintiff  was  sent  by  Jump  &  Son  with  a  lorry  to  fetch 
cotton  for  the  defendants  from  the  warehouse  of  a  third 
person.  The  cotton  was  lowered  by  the  defendants'  ser- 
vants into  the  lorry,  and  there  received  by  the  plaintiff. 
Owing  to  their  negligence  a  bale  fell  upon  and  injured 
him.  It  was  held,  by  the  Court  of  Exchequer,  that  as  he 
was  not  under  the  control  of  the  defendants  he  was  entitled 


(n)  Semble,  the  control  in  this  case  was  not  sufficient  to 
constitute  the  relation  of  master  and  servant :  see  post,  p.  199. 

(o)  Abraham  v.  Reynoldsy  5  H.  &  N.  143  ;  Turner  v.  G,  E. 
R.  Co,,  33  L.  T.  431 ;  Hoioelh  v.  Landore,  ^c,  Co,,  L.  R,  10 
Q.  B.  62 ;  44  L.  J.,  Q.  B.  25 ;  Smith  v.  Steele,  L.  E.,  10  Q,  B. 
125;  44  L.  J.,  Q.  B.  60;  Rourke  v.  White  Moss  Colliery  Co. 
(0.  A.),  2  C.  P.  D.  205 ;  46  L.  J.,  C.  P.  283  (not  cited  in 
Woodhead*s  case) ;  Charles  v.  Taylor,  3  C.  P.  D.  492.  Wood- 
head^s  case  was  followed  in  a  very  late  case  in  the  Court  of 
Session :   Wingate  v.  Monkland  Iron  Co,,  12  H.  91, 

{p)  5  H.  &  N.  143, 

o2 
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Chap.  viii.  to  reoover  damages  from  them,  although  he  was  engaged 
in  a  common  operation  with  their  servants.  And  the 
illustration  was  put  of  the  sailors  on  board  a  ship  and  the 
dock  labourers  on  shore  engaged  in  warping  the  vessel 
into  the  dock  ;  and  it  was  said  that  in  such  a  case  it  could 
not  be  doubted  that  an  action  would  lie  by  a  sailor  against 
the  proprietors  of  the  dock  for  the  negligence  of  the 
labourers,  or  pice  versa  (q),  Channelly  B.,  in  this  case, 
speaking  of  Wiggett  v.  Fox^  supra^  said  that  there  "  the 
defendants  (Fox  &  Co.)  had  a  control  over  and  power  to 
dismiss  Wiggett,  though  engaged  by  Moss ;"  and  Martin, 
B.,  also  said  that  he  had  assented  to  the  judgment  in  that 
case  upon  the  ground  that  the  position  of  the  parties  was 
ascertained  by  the  test  of  control  (r). 

Turner  ▼.  Again,  in  Turner  v.  G.  E.  R.  Co,  («),  the  railway  com- 

pany had  made  sidings  and  shoots  for  the  reception  and 
discharge  of  their  coal  waggons,  and  contracted  with  one 
L.  that  he  should  do  the  work  of  discharging  them.  L. 
employed  and  paid  workmen  for  this  purpose,  and  the 
railway  company  had  no  power  to  engage  or  dismiss  such 
workmen,  and  exercised  no  control  over  them.  Turner, 
one  of  these  workmen,  was  injured  while  at  his  work  by 
the  negligence  of  some  of  the  railway  servants  in  shunting 
some  waggons  into  the  wrong  siding.  The  Court,  again 
applying  the  test  of  control,  distinguished  the  case  from 
Wiggett  v.  Ibx  on  that  ground,  and  decided  in  favour  of 
the  plaintiff.  As  was  pointed  out  by  Grove,  J.,  the  ques- 
tion is  not  so  much  whether  the  person  employing  the 
injured  man  is  a  contractor  or  not,  as  whether  there  is  an 
assumption  of  control  by  the  principal  employer  over  the 


(y)  See  Blafid  v.  Rosa,  14  Moo.  P.  0.  210,  noted  ante, 
p.  188,  tug  and  tow. 

(r)  See  ante,  Chap.  III.,  p.  72;  and  see  per  Cockbum, 
C.  J.,  in  Rourke  v.  White  Moss  Colliery  Co.,  2  0.  P.  D.  208 ; 
46  L.  J.,  C.  P.  283 :  see,  too,  Charles  v.  Taylor,  3  C.  P.  D. 
492 ;  and  infra. 

(«)  33  L.  T.  431. 
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injured  man,  and  the  correlative  submission  on  the  part  of    dutp.  vm. 
the  latter,  so  as  to  show  that  he  had  in  truth  been  engaged 
for  the  service  of  the  principal  employer,  though  it  was  by 
means  of  an  agent  or  foreman. 

In  Charks  v.  Taylor  (^),  one  Ansell  agreed  with  the  de-  £?*C^  ^' 
f  endants  to  unload  on  to  their  wharf  a  barge  of  coals,  at  a 
fixed  price  per  ton,  he  managing  everything,  and  selecting 
as  he  liked  the  men  who  were  to  work  under  him,  and  of 
whom  the  plaintiff  was  one.  But  it  appeared  that  the  de- 
fendants paid  the  plaintiff,  and  alone  had  power  to  dismiss 
him,  and,  moreover,  that  Ansell  himself  was  in  their  em- 
ployment as  their  servant.  The  plaintiff  having  sued  for 
injuries  inflicted  by  a  servant  of  the  defendants  working 
at  the  wharf,  the  Court  of  Appeal  approved  the  judgment 
of  Lopes,  J.,  in  favour  of  the  defendants,  on  the  ground 
that  the  plaintiff  was  really  engaged  for  their  service,  and 
not  that  of  Ansell,  who  was  only  in  fact  the  defendants'  fore- 
man. Thesiger,  L.  J.,  remarked :  '^  It  seems  to  me  to  be 
a  question  of  fact  whether  the  plaintiff  was  servant  to  the 
defendants.  If  that  had  been  answered  in  the  negative, 
I  should  have  thought  this  action  maintainable ;  but  the 
evidence  produced  on  behalf  of  the  plaintiff  was  insuffi- 
cient to  enable  him  to  succeed." 

To  these  authorities  may  be  added  a  case  in  the  Court  Rourkc  ▼. 
of  Appeal  in  1877,  which  has  been  already  referred  to  in  coUi^y  ^* 
an  earlier  chapter  (u).  There  the  defendants,  a  colliery 
company,  who  were  sinking  a  shaft,  had  one  Lawrence  in 
their  service  as  engineer.  After  they  had  sunk  the  shaft 
some  depth,  they  entered  into  an  agreement  with  a  con- 
tractor named  Whittle  to  carry  on  the  work  for  them. 
By  the  terms  of  the  agreement  Whittle  was  to  find  all 
labour  for  sinking  the  shaft,  but  the  company  were  to 

(0  3  C.  P.  D.  492. 

(w)  Rourke  v.  White  Mobs  Colliery  Co,,  2  C.  P.  D.  205 ; 
46  L.  J.,  C.  P.  283,  cited  ante,  p.  73 :  see  also  Mtirray  v. 
Currie,  L.  R.,  6  C.  P.  24 ;  40  L.  J.,  C.  P.  26 ;  Manning  v. 
Adam9,  32  W.  B.  430. 
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caiap.  VIII.  provide  him  with  engineers,  who,  while  working  at  the 
shaft,  were  to  act  under  his  control  and  orders.  Lawrence 
having  been  accordingly  assigned  by  the  defendants  for 
this  work,  by  his  negligence  in  it  the  plaintiff,  one  of 
Whittle's  workmen,  was  injured.  In  the  action  the  Court 
held  that  the  defendants  were  not  liable,  the  acts  of 
Lawrence,  while  working  the  engine,  being  the  acts  of 
Whittle  and  not  of  the  defendants;  inasmuch  as  Law- 
rence, though  he  remained  the  general  servant  of  the 
defendants  and  was  paid  by  them,  yet  as  regards  this 
particular  work  had  become  the  servant  of  Whittle  (x). 

But  in  giving  judgment  Cockbum,  C.  J.,  said,  "  If  the 

agreement  had  been  that  whereas  Whittle  was  to  sink  the 

shaft  and  get  away  the  soil,  and  do  all  the  necessary  work 

to  make  a  proper  shaft,  yet  that  incidentally  to  this  work 

the  defendants  had  undertaken  to  do  part  of  it  themselves 

by  means  of  their  machinery  and  servants — so  that  this 

part  of  the  work  would  have  been  carried  on  independently 

of  Whittle  and  not  under  his  control — then  the  defendants 

would  have  been  liable  "  (y). 

Sembtc,  Wood-      Upou  the  abovc  cascs,  therefore,  it  appears  that  while 

iu^aooo^id  w^^  t^®  decision  in  Wiggett  v.  Fox  (2)  may  be  supported  on 

English  the  grounds  given  by  Channell  and  Martin,  BB.,  in 

Abraham  v.  Reynolds  (a),  namely,  that  the  plaintiff  was  in 

fact  in  the  service  of  the  defendants — the  decision  in 

{x)  It  seems  to  be  quite  clear  that  Whittle  would  have  been 
liable  to  a  stranger  for  the  negligence  of  Lawrence,  but  as 
Whittle  was  an  independent  contractor  the  defendants  woidd 
therefore  be  free  from  responsibility,  see  ante,  Chap.  IV., 
B.  2.  It  is  to  be  observed  that  the  plaintiff  could  not  have 
sued  Whittle,  as  the  negligence  was  that  of  a  fellow-servant 
in  the  same  employment,  the  risk  of  which  the  plaintiff  had, 
by  his  contract  of  service  with  Whittle,  agreed  to  run. 

(y)  2  C.  P.  D.  at  p.  208 :  see  Fletcher  v.  Peto,  3  F.  &  F. 
368 ;  Gregory  y.  Hill,  8  M.  282  (Sc),  overruled  in  Woodhead 
V.  Gartnes8  Mineral  Co,,  4  R.  469  (Sc.),  but,  as  it  is  sub- 
mitted, wrongly :  see,  too,  ante.  Chap.  VI. 

(s)  25  L.  J.,  Ex.  188. 

(a)  5  H.  &  N.  143. 
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Woodhead  v.  Gartner  Mineral  Co.  (6)  is  not  in  accordance  Chap.  vm. 
with  the  English  authorities,  being  founded  upon  a  mis- 
taken  view  of  Wihon  v.  Merry  (c) ;  and  that  it  cannot  be 
maintained  even  upon  the  ground  of  control,  for  the  evi- 
dence of  control  upon  which  the  Court  relied  consisted 
only  in  superintendence  as  to  ventilation,  &c.,  under  the 
statutory  rules,  and  not  as  to  the  mode  in  which  the  work- 
men were  to  execute  the  work  {d). 

Some  very  difficult  problems  may  readily  be  based  upon  Questions 
the  circumstances  in  Rourke  v.  White  Moss  Colliery  Co,  {e)  ^j^rJ^  y. 
above  cited.    Suppose  that  by  Eourke's  negligence  the  ^f.\^^S^' 
engineer,  Lawrence,  had  been  injured,  would  an  action       ^^  "' 
have  lain  in  his  favour  against  Whittle?    On  the  one 
hand,  it  might  be  said  that  Lawrence  had  not  entered 
into  any  contract  with  Whittle  to  run  any  risks  of  what- 
ever nature,  and  obeyed  his  orders  only  by  reason  of  their 
being  sanctioned  by  the  master  whom  he  had  actually 
contracted  to  serve  (/).     Whilst  as  against  this  it  might 
be  urged  that,  in  assenting  to  become  pro  hac  vice  the 
servant  of  the  latter  (which  it  may  be  he  would  have  been 
entitled  to  refuse  to  do),  he  assented  to  run  the  risk  of  an 
injury  from  Whittle's  servants,  his  services  being  really 
paid  for  by  Whittle,  although  he  continued  to  receive  his 


(i)  4  R.  469 :  and  so,  also,  of  IVingate  v.  Monkland  Iron 
Co  ,  12  R.  91  (Sc). 

(c)  L.  R.,  1  Sc.  App.  326.  It  is  submitted  that  Lord 
Cairns'  judgment  is  wholly  based  upon  the  contract  of  ser- 
vice, and  is  to  be  relied  upon  to  support  the  proposition  in  the 
text  that  the  rule  of  non-liability  only  applies  to  persons 
between  whom  there  is  such  a  contract. 

{d)  "  The  defenders  seem  to  have  had  no  immediate  con- 
trol over  the  details  of  Woodhead's  work,  provided  only  ho 
complied  with  the  general  and  special  rules  of  the  pit."  Per 
Lora  Gifford  in  Woodhead  v.  Gartness  Mineral  Co,,  4  R.  at 
p.  602  :  and  see  anie,  p.  72  et  eeq, 

(c)  2  C.  P.  D.  205  ;  46  L.  J.,  C.  P.  283. 

(/)  See  Stcainson  v.  N.  E.  R.  Co,,  47  L.  J.,  Ex.  372,  375  ; 
a  much  f idler  report  than  that  in  the  L.  R.,  3  Ex.  D.  341. 
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Chap.  vni.    wages  through  the  hands  of  the  oolliery  oompan7(^). 
But  it  would  seem  that  if  Lawrence,  while  acting  under 
Whittle's  orders  in  fact,  had  been  injured  by  the  negli- 
gence of  a  servant  of  the  colliery  company,  he  would  have 
had  no  right  of  action  against  them,  as  he  still  remained 
their  general  servant,  and  there  had  been  nothing  to  dis- 
charge him  from  the  obligation  he  had  entered  into  with 
them  to  run  the  risk  of  the  negligence  of  their  servants  {h). 
Yet  once  more;  suppose  Lawrence  had  been  injured  by 
the  negligence  of  another  engineer,  assigned  like  himself 
by  the  colliery  company  to  "Whittle,  while  they  were  both 
acting  under  the  orders  of  the  latter.     Of  course  the 
colliery  company  would  not  be  liable ;  and  if  Lawrence  is 
to  be  taken  to  have  assented  to  run  the  risk  of  injury  from 
Whittle's  servants,  then  Whittle  would  be  free  from  re- 
sponsibility; and  so,  also,  if  all  the  expressions  in  the  judg- 
ment in  Wiggett  v.  Fox  (t)  were  to  be  upheld.    But  it  is 
with  diffidence  submitted  that  the  view  first  taken  is  the 
right  one,  and  that  Lawrence  in  the  circumstances  now 
suggested  could  sue  Whittle,  though  the  two  engineers 
would,  in  the  literal  sense,  be  in  a  common  employment. 
The  foregoing  conclusions  seem  to  be  supported  by  the 
fact  that  the  liability  of  A.  to  B.  for  the  acts  of  C.  does 
not  depend  upon  the  existence  of  any  contract  between  A. 
and  C,  but  arises  from  the  fact  of  A.  having  control  over 
C.'s  conduct,  and  whether  such  control  be  exercised  in 
pursuance  of  a  contract  or  not  is  immaterial  (A*).    Whereas, 
as  we  have  endeavoured  to  show,  except  in  cases  where  B. 


Existence  of 
contract  of 
eervice  how 
far  material. 


{g)  In  Murray  v.  Currie  (L.  R,  6  C.  P.  24  j  40  L.  J.,  C.  P. 
26),  where  a  sailor  was  similarly  lent  by  a  shipowner  to  a 
stevedore,  the  sailor's  wages  were  paid  to  him  by  the  ship- 
owner, and  afterwards  deducted  from  the  amount  due  to  the 
stevedore.     See  also  Wiggett  v.  Fox,  25  L.  J.,  Ex.  188. 

(A)  Wiggett  v.  Fox,  25  L.  J.,  Ex.  188,  may  be  referred  to: 
see  the  facts  on  p.  191  of  the  report. 

(t)  25  L.  J.,  Ex.  188. 

\k)  See  ante^  Chap.  HI. 
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interferes — without  being  requested  by  A.  to  do  so — in  Clwp.  Vin, 
operations  carried  on  by  C.  for  A.,  the  true  ground  of  A.'8 
non-liability  to  B.  for  C.'b  negligence  is  the  existence  of  a 
a  contract  by  B.  to  serve  A,  and  therewith  to  run  the 
risks  naturally  incidental  to  the  service,  of  which  risks 
that  of  C.'s  negligence  is  one. 

It  is,  of  course,  clear  from  the  principle  stated  in  this  PartUl  part- 
chapter,  that  partners  are  not  liable  to  one  of  the  partner-  voqi^  ^. 
ship  servants  for  the  negligence  of  another.  It  will  be 
useful,  however,  in  view  of  the  frequent  occurrence  of 
Buoh  arrangements  between  railway  companies,  to  con- 
sider what  will  be  the  result  in  law  where  two  persons  or 
oompantes,  each  of  whom  carries  on  a  septo^te  and  inde- 
pendent businesB,  agree  to  carry  on  a  certain  portion  of 
those  busineseea  jointly,  and  maintain  a  joint  staff  of  ser- 
vants for  that  purpose. 

There  can  be  no  question  that  in  such  a  case  the  servants  Servanta  in 
employed  in  the  separate  businesses  would  not  be  in  a  ^^^ibm 
common  employment,  and  their  rights  against  that  person  °°*  witiiin 
who  is  not  their  own  master  would  remain  unimpaired. 
Although,  therefore,  the  servants  of  A.  are  necessarily 
brought  into  contact  with  the  servants  of  B.,  yet  if  A.'s 
servant  in  the  oourse  of  his  duty  to  A.  be  injured  by  a 
servant  of  B.,  acting  in  the  discharge  of  his  duty,  the  in- 
jured man  will  have  a  right  of  action  against  B.     Thus, 
in  Warburlon  v.  Great  Western  S.  Co.  {I},  the  plaintiff  was  if^arbarion  t. 
a  porter  of  the  h.  &  N.  W.  K.  Co.  at  their  Kanchester 
Station.    The  defendants  also  used  that  station,  and  their 
engine-drivers  whilst  within  it  were  subject  to  the  station 
rules  of  the  L.  &  N.  "W.  R.  Co.     The  plaintiff,  whilst  en- 
gaged in  his  usual  employment,  was  injured  by  the  negli- 
gence of  an  engine-driver  of  the  defendants  in  shunting  a 
Q.  W.  R.  train  contrary  to  the  etiitioa  rules.     The  ju 
having  awarded  the  plaintifi  150/.  damages,  the  Court 
Exchequer  held  that  he  was  entitled  to  retain  his  verdii 

(/)  L.  E.,  2  Ex.  30;  36  L.  J.,  Ex.  9. 
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Servants  of 
separate 
busmesses 
and  members 
of  joint  staff. 


Cliap.  vni.  inasmuoh  as  the  injury  sustained  by  him  was  occasioned 
by  the  servant  of  the  defendants,  not  in  the  course  of  any 
common  employment  or  operation  under  the  same  master, 
but  by  negh'gence  of  the  defendants'  servant  in  the  dis- 
charge of  his  ordinary  duties  to  the  defendants  alone. 

Questions  of  far  greater  difficidty  arise  when  the  ser- 
vants of  one  of  the  separate  businesses  come  into  contact 
with  servants  of  the  joint  staff,  and  injury  is  sustained  on 
one  side  or  the  other.  In  such  cases  it  will  be  necessary 
to  examine  closely  into  the  agreement  under  which  the 
joint  business  is  carried  on,  the  contract  of  service  under 
which  the  joint  staff  have  been  engaged,  and  the  parties 
to  such  contract,  and  the  nature  of  the  duties  which  the 
injured  person  and  the  wrongdoer  were  each  actually  per- 
forming at  the  time  of  the  accident. 

The  following  are  the  facts  in  Sicaimon  v.  North  Eastern 
JR.  Co,  {m)  :— 

The  N.  E.  B.  and  G-.  N.  E.  stations  at  Leeds  abut  on 
each  other,  and  are  approached  by  parallel  lines  of  rails. 
The  entrance  and  exit  of  trains  to  and  from  the  stations 
are  governed  by  signalmen,  who  attend  to  the  trains  of 
both  companies.  Swainson,  the  husband  of  the  plaintiff, 
was  one  of  these  signahnen.  He  was  engaged  and  paid 
by  the  G.  N.  R.  Co.,  and  wore  their  uniform,  but  attended 
to  the  defendants'  trains  as  well  as  those  of  the  Q-.  N.  E. 
Co.  An  engine  of  the  defendants  was  upon  the  G.  N.  R. 
lines,  and  Swainson  signalled  to  the  driver  to  go  on  to 
the  defendants'  lines ;  the  driver  obeyed  the  directions,  but 
having  afterwards  reversed  the  engine,  backed  out  again, 
and  negligently  ran  over  and  killed  Swainson,  who  was 
then  looking  after  another  train.  His  widow  having  sued 
the  defendants,  the  Court  of  Appeal  held  that  they  were 
liable  in  the  action,  for  they  were  not  Swainson's  masters ; 
that  he  had  before  the  accident,  at  all  events,  ceased  to  be 
imder  their  orders,  as  the  operation  of  signalling  was  com- 


Sivainaon  v. 
y.  E,  R,  Co, 


(w)  3  Ex.  D.  341 ;  47  L.  J.,  Ex.  372. 
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plete ;  and  that  the  driver  was  solely  the  servant  of  the    Cbap.  vni. 
defendants. 

In  this  ease  Swainson,  though  employed  and  paid  by  Dccuion  in 
the  G.  N.  R.  Co.,  was  a  member  of  the  "joint  station  j\" j^'^ci. 
steflp,"  and  the  G.  N.  R.  Co.  received  from  the  N.  E.  R.  Co.  explained.  ' 
half  the  wages  they  had  paid  to  him,  and  their  similar 
signalmen :  it  was  held  that  this  made  no  di£Eerenoe ;  that 
ho  had  contracted  with  the  G.  N.  R.  Co.  alone,  and  that 
the  two  companies  were  not  partners.    It  seems  that  had 
the  two  companies  been  partners,  the  case  would  have 
been  different,  and  that  a  servant  of  the  partnership,  who, 
whilst  acting  in  the  discharge  of  his  duties  to  the  partner- 
ship, had  been  injured  by  the  negligence  of  a  servant  of 
one  company,  could  not  have  recovered  damages  from  that 
company ;  but  this  was  not  expressly  decided,  and  it  must 
be  confessed  that  there  is  room  for  much  argument  upon 
the  point. 

The  principle  treated  of  in  the  foregoing  pages  under  General 
the  title  of  "  common  employment,"  in  accordance  with  on^^^^ 
the  usual  nomenclature,  has  been  the  subject  of  much 
animadversion,  which  would  seem  to  be  chiefly  due  to  the 
terms  generally  made  use  of  in  the  application  of  the 
doctrine.  For  it  can  hardly  be  denied  that  it  is  an  abuse 
of  ordinaiy  language  to  call  the  traffic  manager  of  a  rail- 
way company  the  "  f eUow-servant "  of  a  platelayer  (»),  or 
the  manager  of  a  mine  the  "  fellow-servant "  of  a  miner  (o). 
And  yet  it  is  in  cases  of  this  very  nature  that  there  is  least 
ground  for  complaining  of  the  hardship  of  the  common 
law,  inasmuch  as  the  remedy  by  action  against  the  manager 
himself  would  afford  to  the  workman  probably  adequate 
compensation  for  his  past  injuries  and  certainly  the  best 
security  for  his  future  safety.  But,  as  we  have  seen,  these 
terms  are  a  misleading  index  of  the  reason  for  the  rule  of 


(»)  Conway  v.  Belfast,  ^-c.  /?.  Co.,  Jr.  R.,  11  C.  L.  345. 
(o,  HowelU  V.  Landore,  Sfc,   Co,,  L.  R.,  10  Q.  B.  62;  44 
L.  J.,  a  B.  25. 
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Chap.  Yin.  law,  and  the  House  of  Lords  has  put  the  matter  on  the 
true  footing,  namely,  that  the  servant  can  only  charge  the 
master  with  a  breach  of  the  duty  which  the  latter  has 
taken  upon  himself  by  lus  contract.  It  seems,  also,  to  be 
frequently  forgotten  that  the  doctrine  only  applies  to  pro- 
tect the  master  where  he  is  himself  free  from  blame.  And 
the  argument  that  though  the  master  be  innocent  yet  he 
ought  to  compensate  the  workman  for  injuries  reoeived  in 
the  pursuit  of  his  profit,  manifestly  proves  too  much,  as 
upon  that  footing  the  master  would  have  to  pay  for  in- 
juries caused,  it  may  be,  by  the  act  of  a  stnmger  or  by 
inevitable  accident  in  a  catastrophe  which  has  seriously 
injured  himself  also  (/?).  The  foregoing  remarks  are  by 
no  means  put  forward  as  a  complete  vindication  of  the 
rule  of  Common  Law..  That  is  to  be  found  in  the  judg- 
ment of  t}\e  Lord  Chancellor  in  Wilson  v.  Merry  (g),  to 
which  these  observations  are  merely  a  corollary.  It  is 
hard  not  to  see,  after  study  of  the  authorities,  that  the 
rule  as  declared  and  explained  in  that  case,  is  the  only 
rule  which  is  consonant  with  impartial  justice.  If  masters 
and  their  servants  were  always  of  equal  position  and 
wealth,  there  would  have  been  no  complaints  of  the  rule, 
but  contests  between  a  poor  man,  or  his  widow  and  orphans, 
and  a  wealthy— and  especially  an  impersonal — defendant, 
excite  feelings  which,  however  creditable  to  human  nature, 
too  often  interfere  with  sound  reasoning,  and  result  in 
vicarious  charity  (r). 
Employers'  Upon  this  doctrine  of  "common  employment,"  the 

affects  doo-^    Employers'  Liability  Act,  without  abolishing  it,  has  made 
trine.  large  inroads  («),  which  will  be  considered  in  the  foUow- 


(/))  The  reader  may  be  reminded  that  the  disablement  of 
a  servant  is  itself  an  injury  to  the  master  and  confers  upon 
him  a  right  of  action :  see  Chap.  III.,  ante. 

(y)  L.  E.,  1  Sc.  App.  326. 

(r)  See  the  remarks  of  Parke,  B.,  cited  posi,  p*  375. 

{a)  Especially  as  to  railway  servants:  see  post,  pp.  231, 
286,  287. 
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ing  chapters.  Bat  in  cases  not  falling  within  the  pro-  Chap.  Vili. 
visions  of  that  Act  the  master  will  not  be  liable  to  an 
injured  servant  when  the  ultimate  object  to  be  accom- 
plished is  one  and  the  same,  when  the  master  is  the  same, 
and  the  several  persons  employed  derive  their  authority 
from  the  same  source  {t). 


(/)  Farwell  v.  Boston  R,  R,  Corporation,  4  Metcalf ,  49,  cited 
3  Macq.  316. 
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CHAPTER  IX. 

OF  THE  PERSONS  TO  WHOM  THE  EMPLOYERS'  LIABILITY 

ACT,  1880,  APPLIES. 

Op  late  years,  in  view  of  the  enormous  development  of 
trade  and  the  vast  numbers  of  workmen  often  employed 
under  one  master,  there  has  been  an  increasing  feeling 
that  the  doctrine  of  common  employment  operated  imduly 
to  the  prejudice  of  workmen,  and  that  the  relationship  of 
master  and  servant  required  readjustment.  This  feeling 
found  expression  in  the  introduction  into  Parliament  of 
several  measures  for  extending  the  rights  of  injured  ser- 
vants to  obtain  compensation  from  their  employers,  and 
eventually  resulted  in  the  passing  of  the  Employers'  Lia- 
biUty  Act,  1880  (a). 
Act  not  a  This  Act,  however,  is  not  a  comprehensive    measure 

irire  measure,  dealing  with  the  whole  question  of  the  employer's  duties 
and  liability  as  regards  the  personal  safety  of  lus  workmen. 
It  does  not  assume  to  definitely  prescribe  what  those  duties 
and  how  great  that  liability  shall  be,  but  leaves  the  former 
law  upon  this  subject,  to  a  very  large  extent,  untouched. 
Indeed,  it  would  seem  to  have  made  no  change  in  the 
duties  which  that  law  imposed  upon  the  employer  (J),  and 
its  only  effect  has  been  to  increase  his  liability  in  certain  of 
those  cases  in  which  one  of  his  workmen  has  been  injured 
by  the  acts  or  omissions  of  other  persons  in  his  service.  It 
has,  moreover,  in  these  cases  simply  given  the  injured 
workman  the  same  rights  against  his  employer  as  a  member 


(o)  43  &  44  Vict.  c.  42,  set  out  in  exfenso  in  Appendix  (C). 
{b)  See  Chap.  VII.,  an(e. 
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of  the  public  would  have  (c).    It  is  therefore  obvious  that     Chap.  ix. 
before  discussing  the  Act  itself,  it  was  necessary  to  first 
consider  what  were  the  duties  of  masters  to  their  servants, 
and  what  were  their  liabilities  to  such  servants  before  the 
Act  came  into  operation,  and  to  the  public  generally. 

It  is  also  to  be  remembered  that  the  Act  affects  only  Certain 
certain  classes  of  servants,  and  that  the  remedies  given  to  y^ntToniv*^'" 
them  can  only  be  pursued  in  the  County  Courts.    And  affected, 
consequently  servants  not  falling  within  the  definition  of 
workmen  as  given  by  the  Act  (d)  are  subject  to  the  former 
law. 

Moreover,  all  servants,  whether  within  that  definition  or  Common  law 
not,  are  still  entitled  to  maintain  an  action  against  their  ^^Qable. 
employer  in  the  High  Court — as  well  as  the  inferior  Courts 
— in  all  cases  where  they  could  formerly  have  done  so.  To 
this  opinion  the  authors  still  adhere,  though  there  is  a 
dictum  to  the  contrary  in  Mutulay  v.  Thames  Ironworks 
Co.  (e).  For,  according  to  the  language  of  the  Courts  in 
every  age,  it  is  not  to  be  presumed  that  the  Legislature  in- 
tended to  make  any  innovation  upon  the  common  law 
further  than  the  case  absolutely  requires  (/)  ;  and  in 
order  to  take  away  a  legal  right  from  anybody  it  is 
necessary  to  show  express  words  in  the  Act,  or  clear 
implication  (g).  It  is  certain  there  are  no  such  express 
words  in  the  Act,  and  it  is  submitted  with  confidence  that 
there  is  no  such  implication.    For  all  the  restrictions  in 


(c)  See  post,  Chap.  X. 

(rf)  See  post,  p.  210. 

(e)  10  Q.  B.  D.  59,  62  ;  62  L.  J.,  Q.  B.  119.  It  is  improbable 
that  the  defendants  in  this  case  could  have  been  fixed  with 
Hability  at  common  law,  for  they  were  a  limited  company,  and 
it  seems  unlikely  that  the  directors,  as  such,  had  been  guilty 
of  negligence  in  the  selection  or  use  of  the  defective  chain  : 
see  an/tf,  pp.  189,  190. 

(/)  1  Kent  Comm.  464.  For  one  instance,  see  Ash  v.  Abdi/f 
3  Swanst.  664,  per  Lord  Nottingham. 

(j)  Ex  parte  Jones,  L.  R,  10  Ch.  665  ;  44  L.  J.,  Bank.  124, 
per  James,  L.  J. :  see  also  Green  v.  Re^.,  1  App.  Cas.  534,  535. 
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Chap.  IX.  the  Act  are  carefully  limited  to  actions  "under  this  Act," 
and  especially  does'  section  2  seem  to  imply  that  the 
workman's  common  law  rights  still  exist.  Thus :  suppose 
that  a  nile,  though  improper  and  defective  to  the  know* 
ledge  of  the  employer,  has  been  approved  by  a  Govern- 
ment department,  and  that  a  workman,  who  is  ignorant  of 
the  danger  thereby  created,  has  been  injured  by  the  act  of 
another  servant  done  in  obedience  to  its  provisions,  can  it 
be  said  that  his  common  law  right  of  action  is  gone  P 
Act  deaU  with  Again,  the  Act  makes  no  pretence  to  deal  with  a  breach 
own  ^to  ill  ^^  *^®  employer's  own  personal  duty  outside  the  providing 
one  instance  and  maintenance  of  proper  materials ;  his  own  negligent 
actions  in  the  work,  and  his  negligent  selection  of  incom- 
petent servants,  are  matters  altogether  untouched.  Is  a 
workman  to  lose  all  right  of  action  because  he  gives  no 
notice  of  injury,  even  where  the  employer  himself  is  the 
culpable  person,  and  the  workman  is  at  death's  door  during 
the  whole  of  the  six  weeks  ?  Surely  the  first  lines  of  the 
fourth  section  of  the  Act  {h)  are  quite  sufficient  to  show 
that  the  dictum  referred  to  is  unwarranted  by  the  Act 
itself. 

The  insertion  of  the  employer's  name  in  section  2  in  re- 
spect of  liability  for  a  defect  in  the  machinery,  &c.,  maybe 
fairly  explained  thus : — Actions  under  the  Act,  as  will  be 
seen  (i),  must  be  brought  in  the  County  Court,  where  the 
ordinary  limit  of  damages  recoverable  is  50/.  Generally 
speaking,  it  would  be  a  matter  of  extreme  difficulty  to  ascer- 
tain precisely  before  the  trial  whether  the  defect  be  due  to  a 
fellow-servant's  negligence  or  that  of  the  employer  himself. 
If  then  there  was  no  such  provision  in  the  Act,  and  at  the 
trial  it  appeared  that  the  defect  was  owing  to  the  negligence 
of  the  employer  himself,  either  the  plaintiff  would  fail  in 


(A)  *'  An  action  for  the  recovery  under  this  Act  of  compen- 
Bation  for  an  injury  shall  not  be  maintainable  imless  notice," 
&c.    See  the  section  in  Appendix  (C). 

(•)  See  post^  Chap.  XI.,  p.  327. 
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the  action,  and  have  to  pay  the  costs,  or  he  would  have  to  fall     Chap.  iz. 

back  by  amendment  upon  his  common  law  right,  and  could 

then  recover  not  more  than  50/.  {k).    It  seems,  therefore, 

that  it  was  to  obviate  this  result  that  the  employer's  name 

was  inserted,  so  as  to  save  the  expense  of  a  second  action  in 

the  High  Court.    The  same  difficulty  does  not  arise  in  the 

other  specified  cases,  as  in  them  the  injury  is  caused  by  the 

negligence  or  act  itself,  which  is  therefore  more  within  the 

observation  of  the  injured  person,  rather  than,  as  in  this 

case,  by  something  itself  caused  by  negligence,  which  may 

be  that  of  ajiy  person  and  of  any  date  far  removed  from 

the  accident.    The  reasoning  of  the  learned  judge  seems, 

moreover,  to  be  open  to  the  same  criticism  as  the  judgment 

in  the  case  of  The  Great  NortJie^m  Fishing  Co,  v.  Edge* 

hill  (/),  and  to  be  irreconcileable  with  the  cases  alluded  to 

on  an  earlier  page  (m). 

In  Scotland  the  decisions  mentioned  in  the  note  (/i)  Aatlioritiee  in 
have  rendered  the  view  taken  in  the  English  case  quite  ^ootland. 
unarguable  before  the  tribunals  of  that  country ;  and  it  is 
clear  that  there  the  common  law  right  of  action  exists  un- 
impaired. 

The  Act,  which  received  the  royal  assent  on  the  7th  Title  of  Act. 


(Ji)  See  post,  p.  331. 

(i)  11  Q.  B.  D.  225 ;  ante,  p.  34. 

(m)  Ante,  p.  33,  especially  the  remarks  of  Willes,  J.,  in 
Wolverhampton  Waterworks  Co.  v.  Hawkesford,  28  L.  J.,  C. 
P.  242,  246.  If  the  principle  alluded  to  in  Munday  v.  Thames 
Ironworks  Co,  (10  Q.  B.  D.  59  ;  52  L.  J.,  Q.  B.  119)  did  exist, 
it  would  have  been  acted  upon  in  the  interests  of  the  pro- 
prietors of  cabs  and  omnibuses  in  the  metropolis,  at  least 
occasionally,  since  1843;  and  it  would  be  startling  to  find 
that  the  only  remedy  for  any  hurt  or  damage  to  person  or 
property  done  by  one  of  these  vehicles  in  the  street,  was  by 
summons  before  a  magistrate  for  compensation  not  exceeding 
10/.,  as  prescribed  by  6  &  7  Vict.  c.  86,  s.  28  :  see  Wright  v. 
Lond.  Gen.  Omnibus  Co,,  2  Q.  B.  D.  271 ;  46  L.  J.,  Q.  B.  429. 

(n)  McAvoyY,  Young's  Paraffin,  §fc.  Co,,  19  Sc.  L.  E.  137; 
Morrison  v.  Baird,  10  B.  271 ;  ace.  Daillg  v.  Beatiie,  20  Sc. 
L.  R.  92. 

R.  P 
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ChMp.TX.  September,  1880,  is  entitled  "  An  Act  to  extend  and 
regulate  the  Liability  of  Employers  to  make  compensa- 
tion for  personal  injuries  suffered  by  Workmen  in  their 
Service."  It  may  be  observed  that,  notwithstanding 
several  instances  to  the  contrary  (o),  the  title  of  an  Act  of 
Parliament  is  no  part  of  the  law,  and  ought  not  to  be 
taken  into  consideration  at  all  (je?),  and  that  no  stress  can 
therefore  be  placed  upon  the  word  "  regulate  "  in  opposi- 
tion to  the  view  taken  above  as  to  the  effect  of  the  Act 
upon  the  workman's  common  law  rights. 

duration  of      into  Operation  was  fixed  at  the  1st  January,  1881,  and 
this  date  is  referred  to  throughout  as  the  commence- 
ment of  the  Act.    By  the  10th  section  the  Act  may  be 
dted  as  the  Employers'  Liability  Act,  1880,  and  is  to 
continue  in  force  till  the  31st  December,  1887,  and  to  the 
end  of  the  then  next  session  of  Parliament  {q) ;  and  it  is 
also  provided  that  aU   actions  commenced  before  that 
period  shall  be  continued  as  if  the  Act  had  not  expired. 
This  date  appears  to  have  been  fixed  so  as  to  throw  the 
onus  of  renewing  or  otherwise  dealing  with  the  Act  upon 
another  Parliament. 
Act  a^liea  to      The  important  question,  to  what  persons  does  the  Act 
within  Act  of  ^Pplj  ^  ^ow  presents  itself  for  consideration.    The  statute, 
1876,  and  to    ^g  appears  from  the  1st  section,  confers  its  benefits  only 

railway  eer-              *  *                                                     '                                                 •' 
va&ts.  

(o)  E.ff.y  Bentley  v.  Rotherham  Local  Boards  4  Ch.  D.  588 ; 
46  L.  J.,  Ch.  284 ;  and  Sutton  v.  Sutton,  22  Ch.  D.  513,  per 
Jesseli  M.  B. ;  Coomher  v.  Berkshire^  JJ,^  9  Q.  B.  D.  17;  51 
L.  J.,  Q.  B.  297,  304,  per  Huddleston,  B. ;  Wilmot  v.  Rose,  8 
E.  &  B.  563 ;  23  L.  J.,  Q.  B.  281,  per  Lord  Campbell,  C.  J. 

(/>)  Salkeldy,  Johnston,  18  L.  J.,  Ex.  89,  97,  referring  to 
decisions  of  Lords  Coke,  Holt,  Mansfield,  and  Hardwicke. 
See  especially  the  judgment  of  the  last-named  in  Att.-Gen,  v. 
Weymouthy  Amb.  22.  See  also  Hunter  v.  Nockolds,  1  Mac.  & 
G.  640 ;  19  L.  J.,  Ch.  177  ;  Claydon  v.  Green,  L.  E.,  3  C.  P. 
611 ;  37  L.  J.,  C,  P.  226,  per  Bovill,  C.  J.,  and  Willes,  J. 

{q)  It  may  be  observed  that  this  means  a  session  which 
commences  after  the  31st  December,  1877.  {Man  v.  Cooper^ 
1  Levinz,  265. 
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upon  tcarkmen^  and  the  8th  section  provides  in  terms  Cliap.  ix. 
that  "  the  expression  *  workman '  means  a  railway  ser- 
Tant(r),  and  any  person  to  whom  the  Employers  and 
Workmen  Act,  1875  («),  applies."  It  is  to  be  noted  that 
the  word  used  is  tneanSf  so  that  the  definition  here  given 
is  a  true  definition  and  exhaustive  (^),  and  the  test  to  be 
applied  in  order  to  ascertain  if  any  person  is  within  the 
Act  is  the  double  question — is  he  (1)  a  railway  servant, 
or  (2)  a  person  to  whom  the  Act  of  1875  applies  P  After  Act  applies 
premismg  that  both  heads  of  the  definition  apply  to  ^  ^^"^^ 
women  and  girls,  as  well  as  the  other  sex  (u),  let  us  post- 
pone the  consideration  of  the  class  of  railway  servants  for  the 
present  {x)^  and  discuss  in  the  first  place  the  second  branch 
of  the  proposed  question.  The  words  are  perfectly  plain 
and  clearly  say  that  any  person  to  whom  the  Act  of  1875 
applies  is  entitled  to  rely  on  the  Employers'  liabflity  Act ; 
and  the  result  is,  therefore,  that  consideratLons  arising  from 
the  nature  of  the  subject-matter  of  the  later  Act  must  be 
excluded  as  irrelevant  in  determining  the  class  of  persons 
towhomitappUes(y). 

By  the  Act  of  1875  it  is  enacted  (s),  that  ^^the  ewpression  Definition  of 
^  tcarkman '  chea  not  include  a  domestic  or  menial  servant^  but,  in^ot  of 
save  as  aforesaid^  means  any  person  who  being  a  labourer^  ^^76. 
servant  in  husbandry ^  Journeyman^  artificer^  handicraftsman^ 
mimr^  or  otherwise  engaged  in  manual  labour ^  whether  under 
the  age  of  ttoenty-one  years  or  above  that  age^  has  entered  into 
or  works  under  a  contract  toith  an  employer^  whether  the  con^ 


(r)  These  words  are  considered /^of/,  p.  231. 

(*)  38  &  39  Vict.  c.  90. 

(/)  See  per  Brett,  M.  E.,  in  Morgan  v.  Lond,  Gen.  Omnibus 
Co.,  13  Q.  B.  D.  832,  833 ;  63  L.  J.,  Q.  B.  352. 

(«)  13  &  14  Vict.  c.  21,  s.  4. 

{x)  See  post f  p.  231. 

(y)  Although  there  are  some  statements  in  the  judgments 
in  Morgan  v.  Ijond.  Gen,  Omn^us  Co,,  in  the  Q,  B.  Diy.  (12 
Q,  B.  D,  201)  which  appear  to  be  inoonsiBtent  with  this  view, 
the  authors  submit  that  it  is  correct. 

(z)  Sect.  10:  Bee  post,  Appendix  (C). 
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Act  does  not 
apply  to  all 
apprentices. 


Chap.  IX.     tract be  express  or  implied^  oral  or  in  writing^  and  be 

a  contract  of  service  or  a  contract  personally  to  execute  any 
work  or  labour^ 

But  it  is  also  enacted  that  that  Act,  in  so  far  as  it  re- 
lates to  apprentices,  shall  apply  only  to  an  apprentice  to 
the  business  of  a  workman  as  defined  by  the  Act,  upon 
whose  binding  either  no  premium  is  paid,  or  the  premium 
(if  any)  paid  does  not  exceed  25/.,  and  to  an  apprentice 
bound  under  the  provisions  of  the  Acts  relating  to  the 
relief  of  the  poor  (a).  As  regards  apprentices,  then,  it 
should  be  noticed  that  those  paying  a  premium  of  more 
than  25/.  are  excluded  from  the  benefits  of  the  Employers' 
Liability  Act.  For  the  term  "  workman,"  as  used  in  this 
Act,  is  not  defined  as  meaning  a  "  workman  "  imder  the 
Employers  and  Workmen  Act,  1875,  but  as  meaning  those 
persons  to  whom  that  Act  as  a  whole  applies. 

So,  too,  with  respect  to  seamen,  it  is  expressly  provided 
that  the  Act  shall  not  apply  to  seamen  or  apprentices  to 
the  sea  service,  who  are  also,  therefore,  outside  the  scope 
of  the  Act  of  1880  (J). 

There  has  been  some  doubt,  caused  by  a  decision  on  a 
Stamp  Act  that  a  stoker  was  an  fiuiificer(c),  whether 
stokers,  engineers,  and  other  persons  employed  on  board 
ship,  but  not  sailors  in  the  ordinary  sense,  are  to  be  con- 
sidered as  seamen  for  this  purpose  or  not.  The  Queen's 
Bench  Division,  however,  in  an  unreported  case  of  Grace 
V.  Cawthorn^  reversing  the  judgment  of  a  County  Court 
judge,  held,  after  reference  to  the  definition  of  '^  seaman  " 
in  the  Merchant  Shipping  Act,  1854  (^),  that  a  fireman 


Seamen  not 
within  the 
Act. 


Who  are  sea 
men. 


(a)  Sect.  12. 

(b)  Sect.  13.  Although  this  section  is  repealed  by  43  &  44 
Vict.  c.  16,  s.  11,  such  repeal  is  not  to  affect  any  provision 
contained  in  any  other  Act  of  Parliament,  whereby  **  work- 
man "  is  defined  by  reference  to  the  persons  to  whom  the 
Employers  and  Workmen  Act,  1875,  applies. 

(c)  Wilson  V.  ZuluetOy  19  L.  J.,  Q.  B.  49. 

(d)  17  &  18  Vict.  c.  104,  s.  2. 
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on  board  a  steamer  was  a  seaman,  and  not,  therefore,  a     Chap.  DC. 
person  to  whom  the  Acts  of  1875  and  1880  applied  {e).  ' 

A  man  employed  to  go  to  sea  on  board  a  steamer  and 
aid  in  the  propulsion  of  the  vessel  may  perhaps  not  be  a 
sailor,  but  he  would  certainly  appear  to  be  a  seaman. 

A  fireman  on  board  a  steam  canal-boat  has  been  held  (/),  Persons  em* 
in  Scotland,  to  be  an  artificer  or  workman,  on  the  ground  Ei^d  waters, 
that  the  navigation  of  an  inland  artificial  waterway  could 
not  be  brought  within  the  Merchant  Shipping  Act.  But 
the  expressions  in  the  judgment,  which  would  extend  this 
ruling  to  all  inland  waters,  do  not  seem  to  be  quite  con- 
sistent with  the  phraseology  of  the  Merchant  Shipping 
Act,  1854  (^).  In  any  event,  however,  the  driver  of  a 
trackboat  horse,  or  one  employed  to  haul  a  barge  along  a 
canal  or  a  river,  who  might  never  quit  the  shore  from  one 
year's  end  to  the  other,  is  of  course  a  landsman,  and  not  a 
seaman  (A). 

Although  in  common  parlance  the  terms  "domestic"  Domestioor 
and  "  menial "  may  be  used  synonymously,  yet  it  seems  yanta  not ' 
that  the  word  "  menial "  as  applied  to  servants,  while  it  T^?^  *^® 
includes  has  a  more  extended  meaning  than  the  term 
"domestic,"  which  is  generally  confined  to  servants  re- 
siding in  the  master's  dwelling-house.    Thus,  a  head  gar- 
dener living  outside  his  master's  house,  but  in  a  house 
within  the  domain,  is  a  menial  servant  (t),  but  not  a 


{e)  The  judgment  in  the  County  Court,  and  a  note  of  the 
subsequent  proceedings  in  the  High  Court  on  the  24th  April, 
1883,  will  be  found  at  p.  168  of  De  Colyar's  collection  of  Cotmty 
Court  Cases. 

(/)  Oakes  v.  Monkland  Iron  Co,,  21  Sc.  L.  R  407. 

(y)  17  &  18  Vict.  c.  104  :  see  sect.  19. 

(A)  See  x>er  the  Lord  Justice  Clerk  in  Oaken  v.  Monkland 
Iron  Co.y  21  Sc.  L.  B.  407.  It  is  because  these  persons  never 
quit  the  shore  that  they  are  not  **  employed  on  board"  a  ship, 
and  are,  therefore,  not  within  the  definition  of  seamen. 
Whereas  the  fireman  is  ''  employed  on  board"  a  ship,  and  his 
case  is  quite  different. 

(•)  Nowlan  v.  Ahlelt,  2  C.  M.  &  E.  54  :  see  note  (o),  poaty 
as  to  this  case. 
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Bnggestod 
explanation 
of  tenn 
"menial." 
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domestio  (A:).  So,  too,  a  huntsman,  though  scaroely  a 
domestic,  has  been  held  to  be  a  menial  servant  (/).  On 
the  other  hand,  the  housekeeper  of  an  hotel  may  not  be 
so ;  but  the  question,  whether  a  servant  is  a  menial  servant 
or  not,  must  depend  upon  the  ciroumstanoes  of  each  parti- 
cular case  (m),  and  is  often  very  difficult  to  decide.  It  has 
generally  arisen  in  cases  where  it  was  sought  to  apply  the 
well-known  custom  of  dismissing  menial  servants  at  any 
time  with  a  month's  notice,  or  a  month's  wages,  to  persons 
who  occupied  a  superior  position  (»),  and  who  could  not  be 
considered  as  ^'  workmen  "  within  the  meaning  of  the  defi- 
nition in  the  Act  (o).  It  is  submitted  that  the  term  "menial 
servant"  may  be  best  explained,  in  accordance  with  all 
the  authorities  and  the  ordinary  use  of  the  word,  as  de- 
noting those  persons  whose  main  duty  (j9)  is  to  do  actual 
bodily  work  as  servants  for  the  personal  comfort,  con- 
venience, or  luxury  of  the  master,  his  family,  and  his 
guests  {q)y  and  who,  for  this  purpose,  become  part  of  the 
master's  residential  or  quasi-residential  establishment  (r). 

{k)  Ogle  V.  Morgan,  1  D.  M.  &  G.  359  ;  Vaughan  v.  Booth, 
16  Jur.  808. 

(/)  Nicoll  V.  Greaves,  33  L.  J.,  C.  P.  259 :  see,  too,  Johnson 
V.  BlenJcensopp,  6  Jur.  870. 

(m)  Latoler  v.  Linden^  Ir.  R.,  10  0.  L.  188. 

(n)  Kg.,  Todd  v.  KeUage  (22  L.  J.,  Ex.  1),  where  a  gover- 
ness was  held  not  to  be  a  menial  servant ;  Forgan  v.  Burke 
(12  It.  C.  L.  It.  495,  498),  where  held  that  a  steward  and 
gardener  was  not ;  compare  this  case  with  that  in  the  next 
note. 

(o)  The  head  gardener  in  Nowlan  v.  AhUtt  (2  C.  M.  &  B. 
54),  who  took  two  apprentices  and  had  five  assistant  garden- 
ers under  him,  would  seem  not  to  have  been  ''engaged  in 
manual  labour"  within  the  definition. 

(j9)  See  Ex  parte  Hughes,  23  L.  J.,  M.  C.  138. 

\a)  See  Nowlan  v.  Ahlett,  2  0.  M.  &  R.  54 ;  Todd  v.  Kellage, 
22  t.  J.,  Ex.  1 ;  Reg,  v.  Wortley,  21  L.  J.,  M.  C.  44;  NicoU  v. 
Greaves,  33  L.  J.,  C.  P.  259.  With  reference  to  the  judgment 
in  the  last  case,  it  is  respectfully  submitted  that  as  a  nue  the 
more  menial — if  the  word  be  used  in  its  ordinary  sense— the 
duties  of  the  servant  are,  the  less  the  proximity  to  his  master. 

(r)  The  fact  that  profit  is  made  out  of  the  servant's  labours 
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That  the  locality  of  the  dwelling  place  of  the  seryant  is     Clutp.  iz. 
not  really  material  appears  from  the  fact  that  grooms  and  puoeof  reei- 
coachmen,  who  are  clearly  menial  servants  (a),  frequently  ^^'^^^ 
reside  away  from  the  master's  house  {t) ;  and  from  the 
opinion  of  the  judges  in  a  Scotch  case,  that  a  master  may 
compel  his  servant  to  reside  out  of  the  house  on  paying 
him  board  wages  (u).    It  is  true  that  menial  servants  are, 
as  an  almost  universal  rule,  provided  with  lodging,  and  are 
entitled  to  expect  it  in  the  absence  of  any  stipulation  to 
the  contrary;  but  the  sole  reason  for  this  is  the  conve- 
nience of  the  master,  and  it  would  seem  to  be  hardly 
reasonable  that  an  express  agreement  with  a  valet,  that 
he  should  find  a  lodging  for  himself,  should  remove  bin> 
from  the  category  of  menial  servants,  his  duties  remaining 
absolutely  imchanged  {x). 

There  may,  however,  be  persons  employed  to  do  certain  Persons  em- 
kinds  of  domestic  work  who  do  not  thereby  become  domestic  Siemal  work 
or  menial  servants,  inasmuch  as  they  are  not  servants  at  aot  aeoea- 
all,  but  contractors,  though  in  a  humble  way.    Sweeps  yants. 
and  window  cleaners  may  be  suggested  as  perhaps  the 
most  obvious  instances  of  this  class,  which  must  be  ascer- 
tained  according  to  the  principle    stated   in  a  former 


in  that  which  is  his  main  duty  would,  therefore,  generally 
afford  some  evidence  that  he  is  not  a  menial  servant. 

(»)  See  Nowlan  v.  Ahlett,  2  C.  M.  &  E.  64,  56. 

{t)  In  Nicoll  V.  Greaves  (33  L.  J.,  0.  P.  259)  the  huntsman, 
who  was  held  to  be  a  menial  servant,  lived  in  a  cottage, 
which,  though  on  the  defendant's  farm  premises,  was  half  a 
mile  from  his  residence. 

tt)  Graham  v.  Thomson,  1  8.  287. 

[x)  The  text  books  following  Blackstone  have  derived  the 
word  **  menial*'  from  intra  mcenia — within  the  walls.  But  in 
Nowlan  v.  Ahleit  (2  0.  M.  &  E.  54)  Lord  Abinger  expressly 
says  that  the  menial  servant  in  that  case  did  not  live  ''  within 
the  curtilage  {intra  mania), *^  It  is  clear  that  the  word,  which 
was  ori^nally  spelt  *'meyneall,"  is  derived  from  meine,  mesnie, 
a  household,  family:  see  Skeat's  Etymological  Dictionaxy,  sub 
voc. :  and  Eing  Lear,  Act  2,  Scene  4. 
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ZAbonreri 
artifioeri  &c. 
may  be  a 
m^oial  ser- 
vant. 


Ohap.  xz.  ohapter,  that  is  to  saj,  bj  the  absence  of  control  {f/),  and 
of  which  some  members  may  very  well  fall  within  the 
category  of  '^  workman"  (z).  But,  apart  from  this  class, 
all  persons  who  come  to  serve  in  a  menial  capacity,  whether 
employed  temporarily  or  permanently  (a),  and  whether  em- 
ployed exclusively  by  one  master  or  not  (6),  will,  during 
their  employment,  be  domestic  or  menial  servants  within 
the  meaning  of  the  term  as  used  in  this  section  of  the  Act 
of  1875. 

It  is  important  to  discover  what  persons  are  comprised 
in  the  description  of  menial  servants,  for,  as  will  be  seen 
on  reference  to  the  section  (c),  the  exception  overrides  the 
words  which  follow  it,  and  it  excludes  from  the  benefits  of 
the  Act  persons  who  would  otherwise  have  been  within 
those  words.  Therefore  a  gardener,  though  he  may  be  a 
labourer,  yet  being  a  menial  servant,  is  not  a  ^'  workman  " 
within  the  meaning  of  the  Act.  And,  similarly,  if  it  may 
be  permitted  to  suggest  an  illustration  of  a  novel  but  im- 
portant kind,  the  men  employed  to  attend  to  private  gas 
works,  or  the  machinery  for  supplying  electricity  for  light- 
ing the  master's  residence,  as  they  would  seem  to  be  menial 
servants  would  not  be  entitled  to  avail  themselves  of  either 
Act,  though  they  might  be  described  accurately  enough  as 
either  labourers  or  artificers  ((/). 

(y)  Ante,  Chap,  m.,  p.  68. 

(z)  See  post,  p.  229. 

(a)  The  decisions  in  equity,  of  which  Thrupp  v.  CoUett  (26 
Beav.  147)  is  an  example,  upon  bequests  of  a  year's  wages  to 
"servants,"  have  little  bearing  upon  the  point  now  being  con- 
sidered, as  the  words  used  are  held  to  imply  an  intention  to 
benefit  only  those  who  have  been  hired  for  a  year,  or  are  in 
the  continuous  and  exclusive  service  of  the  testator. 

{h)  See  ante,  p.  82.  It  may  be  remarked  that  in  the  cases 
there  referred  to  the  Courts  were  engaged  in  construing  a 
penal  enactment  for  the  punishment  of  servants,  while  the 
intention  of  the  legislation  of  1875  was  to  remedy  iJie  mischief 
of  the  old  law. 

(c)  Ante,  p.  211. 

{d)  See  Wihon  v.  Zulueta,  19  L.  T.,  Q.  B.  49. 
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The  exceptions  having  now  been  disposed  of,  the  eon-     Chap.  ix. 
sideration  of  the  persons  who  are  intended  to  be  dealt  with  ^niax 


by  the  Act  of  1875  may  be  entered  upon.  On  examina-  are  within  the 
tion  of  the  section  it  will  be  seen  that  the  term  "  labourer," 
in  its  general  application  to  all  persons  engaged  in  work 
involying  severe  physical  toil,  and  the  term  "  artificer,"  in 
which  the  idea  of  skill  in  the  particular  occupation  is  prin- 
cipally present  to  the  mind,  give  a  wide  range  to  the 
definition,  of  which  they  seem  to  be  the  extremes.  The  Manual 
key-note  to  the  whole,  however,  is  to  be  found  in  the  ^°^^' 
words  **  manual  labour"  (^),  and  it  has  been  observed,  in  a 
recent  case,  that  the  use  of  the  phrase  '*  othertcise  engaged 
in  manual  labour"  shows  that  all  the  persons  mentioned 
are  engaged  in  manual  labour  (/),  an  opinion  which  is  in 
accordance  with  an  earlier  authority  (not,  however,  then 
referred  to),  that  the  statute  4  Geo.  lY.  c.  34,  only  applied 
to  persons  who  were  engaged  to  do  some  kind  of  manual 
work  (g).  At  the  same  time  it  must  be  confessed  that  the 
manual  labour  of  some  of  the  persons  who  have  been  held 
to  be  artificers  was  of  the  lightest  description  (A). 

The  question,  then,  whether  the  servant  in  each  case  is  Subetantial 
within  any  of  the  specified  descriptions  is  one  of  fact  and  ^^'s  doty 
degree,  and  is  not  to  be  decided  by  merely  considering  the  P'?*?® 
title  of  his  occupation,  but  by  looking  to  the  nature  of  that 
which  is  the  real  and  substantial  part  of  his  duty,  and  not 
to  those  things  which  are  merely  ancillary  to  it  (i). 


(e)  Per  Lindley,  J.,  in  Grainger  v.  Aynsleg,  6  Q.  B.  D.  1 82, 
189 ;  50  L.  J.,  M.  C.  48,  50.  See  per  Lord  Ormidale  in  JViUon 
V.  Glasgow  Tramways  Co.,  5  E.  981,  989  (Sc). 

( /)  ±*er  Brett,  M.  E.,  in  Morgan  v.  Lon.  Gen.  Omn.  Co.,  53 
L.  J.,  Q.  B.  352 ;  a  better  report  than  that  given  in  the  L.  E., 
13  Q.  B.  D.  832. 

(y)  Davies  v.  Berwick,  3  E.  &  E.  549,  554 ;  30  L.  J.,  M.  C. 
84,  85  :  and  see  Bowers  v.  Lovekin,  6  E.  &  B.  584 ;  25  L.  J., 
Q.  B.  371. 

(A)  See  post,  p.  222  et  seq. 

(t)  Ex  parte  Ilughes,  23  L.  J.,  M.  C.  138 ;  Morgan  v.  Lon. 
Oen.  Omn.  Co.,  53  L.  J.,  Q.  B.  352 ;  13  Q.  B.  D.  832. 
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Chap.  iz.  The  rule  is  well  established  that  the  adoption  into 
Interpreta-  *  ^®^  statute  of  words  which  in  an  older  statute  in  pari 
tion  of  terms  materia  have  received  a  judicial  interpretation,  is  an  adop- 
tion,  unless  a  contrary  intention  appears,  of  that  judicial 
interpretation  also,  even  though  the  words  were  such  that 
they  might  originally  have  been  construed  otherwise  (*) ; 
and  many  of  the  authorities,  about  to  be  referred  to,  being 
decisions  upon  repealed  enactments  relating  to  the  law  of 
master  and  servant,  derive  their  importance  in  construc- 
tion from  that  rule.  There  is  sufficient  authority  that  the 
Truck  Act  (/)  is  in  pari  materia  with  the  present  statute  (m) ; 
but  this  statement  must  be  used  with  caution,  at  least  with 
reference  to  the  word  "  artificer"  (n).  Decisions  upon  the 
Stamp  Acts,  though,  no  doubt,  useful,  seem  to  be  of  some- 
what less  weight  (o). 
Labourer.  The  term  '*  labourer "  will  not  include  a  carpenter,  a 

boilifP,  or  the  clerk  of  a  parish  {p).  Nor  will  it  apply  to 
a  person  employed  solely  as  a  caretaker  or  watchman  with 
no  active  duties  (^),  and,  as  such  a  person  could  hardly  be 
said  to  be  engaged  in  manual  labour,  he  cannot  be  con- 
sidered a  '^  workman.'^  But  it  seems  clear  that  the  descrip- 
tion "  labourer "  sufficiently  includes  navvies,  stevedores, 
coalheavers,  porters,  and  generally  all  persons  engaged  in 
work  involving  severe  physical  toil,  but  which,  as  a  rule, 
requires  comparatively  little  skill  (r).     The  exercise  of 

(k)  See  per  James,  L.  J.,  in  In  re  Dale,  8  Q.  B.  D.  376, 
453 ;  50  L.  J.,  Q.  B.  234,  262 ;  per  Blackburn,  J.,  in  Jones  v. 
Mersey  Docks,  11  H.  L.  Cas.  443,  480 ;  35  L.  J.,  M.  C.  1,  15 ; 
and  Bnstros  v.  White,  1  Q.  B.  D.  at  p.  426 ;  45  L.  J.,  Q.  B. 
at  p.  645. 

{I)  1  &  2  Wm.  4,  c.  37. 

(m)  See  Lawrence  v.  Todd,  32  L.  J.,  M.  0.  238,  241,  a 
question  on  the  construction  of  4  Geo.  4,  c.  34. 

(n)  8eepost,  p.  224. 

(o)  See  ante,  p.  212. 

Ip)  Morgan  v.  Lon.  Oen,  Omn,  Co.,  13  Q.  B.  D.  832;  53 
L.  J.,  Q.  B.  352. 

(q)  Branwell  v.  Penneck,  7  B.  &  0.  636. 

(r)  '*  A  *  labourer'  is  a  man  who  digs,  and  does  other  work 
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some  skill,  hovever,  will  not  take  a  man  out  of  the  class  of  Cliip.  IX. 
labourers;  and  in  a  case  (s)  under  the  Stamp  Act,  the  Court 
held  that  a  bailiff,  who  took  charge  of  bis  master'B  glebe 
land  at  a  salaiy  of  25/.  a  year  and  a  third  of  the  clear 
annual  profit,  was  a  labourer;  Lord  Campbell,  C.  J.,  say- 
ing "  that  there  was  no  reason  to  confine  the  meaning  of 
the  word  *  labourer '  to  a  mere  hedger  and  ditcher." 

The  term  "  servant  in  husbandry"  would  seem  to  denote  Serrant  in 
all  Bervants  employed  in  the  busineBs  of  a  farmer  as  such,  ^  ^' 
comprehending  agriculture  or  tillage  of  the  ground,  the 
raising,  managing,  and  fattening  of  cattle  and  other 
domestio  animals,  the  management  of  the  dairy  and  what- 
ever the  land  produces  {t).  And  a  waggoner  so  employed 
is  clearly  a  servant  in  husbandry  («).  A  servant  in  hus- 
bandry may  serve  intra  mamia,  and  the  discharge  of 
domestio  duties  ancillary  only  to  duties  connected  with 
husbandry — as  where  a  servant  employed  as  dairymaid 
has  also  to  do  household  work  and  cooking — does  not 
convert  a  servant  in  husbandry  into  a  domestio  or  menial 
servant  (v).  So,  in  a  Scotch  case  (x),  a  servant  employed 
by — as  it  was  said — a  professional  farmer,  as  "kitchen 
woman  and  byre  woman  "  (j/),  was  held  to  be  a  "  servant 
in  husbandry,"  her  duties  in  the  former  respect  being 
apparently  regarded,  under  the  circumstances  and  position 
of  the  parties,  as  subsidiary  only  to  the  latter.  And  it  was 
observed  that  the  occasional  employment  of  a  ploughman 
as  ooaohman  would  not  make  him  oeose  to  be  a  servant  in 


of  that  kind  with  his  handa."  Brett,  M.  E.,  m  Morgan  v. 
Lon.  Gen.  Omn.  Co.,  63  L.  J.,  Q.  B.  353. 

(.)  Km.  T.  Worthy,  21  L.  J.,  M.  C.  44.  It  would  seem 
that  the  WihS  here  was  the  actual  working  man  himself. 

{t)  See  the  Imperial  Dictionary  »ub  voc,  where  it  ia  said 
that  a  husbandman  is  one  who  farms  generally,  and  not  only 
in  one  branch. 

(w)  Zilley  Y.  Elwin,  11  Q.  B.  742;  17  L.  J.,  Q.  B.  132. 

(v)  Exparlt  Hughtu,  23  L.  J.,  M.  C.  138. 

\x)  Clarke  v.  McNauffht,  Arkley,  33. 

Is)  Byre  =  cowhouse. 
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Chap.  IZ. 

Bailiff  not  a 
Bervant  in 
husbandly. 


Joumeymui. 


husbandry.  But  the  term  is  not,  it  seems,  to  be  extended 
to  persons  in  the  position  of  bailiff  or  steward  (s) ;  and  a 
person  whose  dutj  was  to  keep  the  general  accounts  of  the 
farm,  to  weigh  out  food  for  the  cattle,  to  set  the  men  to 
work,  and  to  lend  a  hand  to  anything  if  wanted,  was  held 
not  to  be  within  the  meaning  of  the  term  as  used  in  the 
repealed  statute  4  Geo.  IV.  c.  34,  s.  3  {a) ;  Crompton,  J., 
saying,  "  the  principal  thing  which  he  had  to  do  was  to 
keep  the  general  accounts,  and  although  he  was  also  to 
make  himself  generally  useful,  that  was  only  accessory  to 
his  principal  work."  If,  however,  the  bailiff  is  employed 
to  take  part  himself  in  the  manual  labour  on  the  farm  (6), 
there  is  no  reason  to  doubt  that  he  would  be  considered  to 
be  a  servant  in  husbandry,  and  the  appellation  of  bailiff 
might  then  be  regarded  as  a  mere  "  laudatory  epithet." 

Of  the  term  "  journeyman"  no  proper  definition  or  useful 
description  is  to  be  found.  It  is  a  word  expressive  of  no  par- 
ticular calling  or  class  of  callings,  and  is  used  generally,  if 
not  indeed  always,  in  an  adjectival  sense — e.g.  a  journeyman 
tailor,  a  journeyman  bricklayer.  The  word  has  nothing  to  do 
with  daily  employment  (c),  for  in  the  majority  of  instances 
at  the  present  day  journeymen  are  paid  weekly  at  a  fixed 


(z)  See  Morgan  v.  Lon.  Gen.  Omn.  Co.,  13  Q.  B.  D.  832 ; 
53  L.  J.,  a  B.  352,  353. 

(o)  Davies  v.  Berwick,  30  L.  J.,  M.  C.  84.  The  penal 
nature  of  the  statute  may  have  caused  a  narrower  interpreta- 
tion to  be  put  upon  the  term  than  would  be  the  case,  in  the 
Act  of  1875,  if  the  term  had  been  first  used  there:  but  see 
ante,  p.  218.  The  judgment  of  Brett,  M.  E.,  in  Morgan  v. 
Lon.  Gen.  Omn.  Co.,  13  Q.  B.  D.  832 ;  53  L.  J.,  Q.  B.  352, 
accords  with  the  case  cited  in  the  text. 

{b)  See  Reg.  v.  Wortley,  21  L.  J.,  M.  C.  44,  ante,  p.  219. 

(c)  See  Morgan  v.  Lon.  Gen.  Omn.  Co.,  12  Q.  B.  D.  201, 
206;  13  Q.  B.  D.  832;  53  L.  J.,  Q.  B.  352.  Journeyman 
**  cometh  of  the  Fr.  woTdjoumie,  a  day  or  day's  work ;  so  that 
properly  it  is  one  that  wrought  with  another  by  the  day, 
though  now  by  the  Statute  of  Labourers"  (5  Eliz.  c.  4,  s.  2), 
'*  it  be  extended  to  those  likewise  that  covenant  to  work  with 
another  in  his  trade  or  occupation  by  the  year."  Cowell, 
sub  vac. 
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rate  per  hour.  Nor  is  it  limited — as  has  been  said —  Ch>p»  I3C. 
to  mechanics,  for  the  Legislature  still  professes  to  require 
hatters  to  employ  one  journeyman  for  each  of  their 
apprentices  (d).  It  is  submitted  that  the  following  defini- 
tion will  be  found  to  fairly  represent  the  meaning  of  the 
word  at  the  present  day.  A  journeyman  is  one  who,  Snggeeted 
being  neither  a  foreman  nor  an  apprentice,  and  working  ^'^'^^''' 
not  on  his  own  account  for  the  public,  but  under  a 
master  (e),  works  with  his  hands  in  an  occupation  of  a  con- 
structive kind  (/)  requiring  skilled  knowledge,  which  skilled 
knowledge  he  possesses.  Formerly,  as  appears  from  the 
phraseology  of  the  statutes  already  referred  to,  a  journey- 
man was  one  who  heul  served  his  time  as  an  apprentice ; 
this  was  a  necessary  result  from  the  provisions  of  the 
Statute  of  Labourers  (^).  But  now  appreuiticeship  is  be- 
coming obsolete,  and  the  term  journeyman  is  in  fact 
applied  to  persons  who  possess  the  requisite  skill,  no 
matter  how  acquired.  So  there  will  be  journeyman 
bakers  (A),  tailors  (t),  shoemakers  (^•),  dyers  (/),  weavers  (m), 

{d)  17  Geo.  3,  c.  55 f  8.  2.  The  term  was  applied  to  tailors, 
7  Geo.  1,  stat.  1,  c.  13;  and  to  shoemakers,  9  Geo.  1,  c.  27. 
But  both  these  statutes  were  repealed  by  38  &  39  Vict.  c.  86, 
B.  17. 

(e)  "A  *  journeyman '  is  a  man  who  is  working  for  a  master, 
such  as  a  carpenter."  Brett,  M.  E.,  in  Morgan  v.  Lon.  Gen, 
Omn,  Co.y  53  L.  J.,  Q.  B.  353. 

(/)  The  term  is  apparently  not  used  in  all  trades,  and  this 
phrase  seems  the  best  available  description  of  those  in  which 
it  is  used. 

(^)  5  Eliz.  c.  4,  which  rendered  apprenticeship  compulsory. 
Beference  may  be  made  to  the  judgment  of  Jessel,  M.  R.,  in 
In  re  Campden  Charities,  18  Ch.  D.  310,  325;  50  L.  J.,  Ch. 
646,  649. 

(A)  See  Morgan  v.  Lon.  Gen,  Omn,  Co,,  12  Q.  B.  D. 
201,  206;  affirmed  13  Q.  B.  D.  832;  53  L.  J.,  Q.  B.  352. 
Qu(Bre,  as  to  butchers. 

(»)  S,  C:  Ex  parte  Gordon,  25  L.  J.,  M.  C.  12;  note  (rf), 
supra, 

{k)  Supra,  note  {d), 

(/)  17  Geo.  3,  c.  56,  s.  17. 

{m)  5  Eliz.  c.  4,  s.  26. 
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ciiap.  DC.    brioklayers,  masonSy  plasterers^  looksmithsy   painters  (n), 
plumbers,  glaziers,  cabinet  makers,  carpenters,  potters  (o), 
saddlers,  et  hoc  genus  omne. 
Artificer,  The  terms  "  artificer,"  "  handicraftsman,"  appear  to  be 

n^.  ^  '  practically  synonymous  {p) ;  if  there  be  any  difference  the 
former  would  seem  to  be  nearer  akin  to  "artist,"  or  to 
include  persons  of  superior  position  and  more  intellectual 
duties.  It  is,  however,  a  word  of  the  largest  scope,  and 
will  be  found  to  comprehend  persons  employed  in  widely 
different  capacities,  from  a  stoker  or  fireman  (9),  to  a  calico 
pattern  designer  (r),  or  an  OTcrseer  in  a  printing  office  («), 
or  an  overlooker  of  looms  whose  duty  was  to  keep  the 
looms  all  right,  to  execute  small  repairs,  to  put  the  warps 
in,  and  generally  to  see  that  the  looms  were  in  working 

order  (0. 

Similarly,  a  person  who  was  engaged  to  assist  a  firm  of 
manufacturers,  "as  a  practical  working  mechanic  in  de- 
veloping ideas  they  the  said  firm  may  wish  to  cany  out^ 
and  as  far  as  possible  to  himself  originate  and  cany  out 
ideas  and  inventions  suitable  to  the  business  of  the  said 
firm,"  and  who  invented  machines  and  made  patterns  and 
drawings,  was  held  to  be  an  artificer  {u).    And  Smith,  J., 


(n)  Millett  V.  Coleman,  44  L.  J.,  Q.  B.  194,  199. 

(0)  A  biscuit-oven  placer,  described  as  a  journeyman  oven- 
man,  Willett  V.  Boote,  30  L.  J.,  M.  C.  6. 

(/>)  "An  'artificer'  is  a  skilled  workman,  and  a  'handi- 
craftsman' is  the  same."  Brett,  M.  R.,  in  Morgan  v.  Lon, 
Gen.  Omn,  Co,^  53  L.  J.,  Q.  B.  353. 

(9)  WiUon  V.  Zulueta,  14  Q.  B.  405;  19  L.  J.,  a  B.  49, 
a  decision  on  the  Stamp  Act. 

(r)  Ex  parte  Ormrod,  1  D.  &  L.  825 ;  13  L.  J.,  M.  C.  73, 
where  Williams,  J.,  said,  **  I  cannot  conceive  that  the  word, 
artificer  only  applies  to  persons  engaged  in  such  occupations 
as  require  merely  manusu  labour." 

(«)  Bishop  V.  Letts f  1  F.  &  F.  401,  a  decision  on  the  Stamp 
Act,  which  must  be  considered  subject  to  the  remarks  ante, 
p.  218 :  but  see  Leech  v.  Gartside,  infra, 

(t)  Leech  v.  Gartside,  1  Times  Law  Eeports,  39}. 

(u)  Jackson  v.  Hill  (20  Dec.  1883),  48  Justice  of  the  Peace, 
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said  ^'  If  the  appellant  is  not  an  artifioer,  I  am  at  a  loss  to     Chap.  DL 
know  what  an  *  artificer '  is." 


It  appears,  theref ore,  that  there  is  no  reason  to  disagree  Interpreta- 
with  the  interpretations  of  these  words  given  by  the  Die-  ^  ^  *^™** 
tionaries  referred  to  in  the  note  {x)^  and  it  will  be  sufficient 
to  mention  the  various  occupations  which  have  been  held  to 
fall  within  one  or  other  of  these  terms.  Accordingly  they 
will  comprise,  in  addition  to  the  occupations  mentioned 
abeady,  a  journeyman  tailor  (y),  a  calico-pattern  de- 
signer (2),  a  skilled  ironworker  (a),  a  stuff  presser  or  stuff 
finisher  (i),  a  journeyman  painter  (c),  a  framework  knit- 
ter (d),  a  railway-engine  man  (c),  and  a  potter's  printer  (/). 
Moreover,  they  would  seem  to  be  applicable  to  the  majority 
of  working  women  and  girls,  such  as  machinists,  &c.,  whose 
work  requires  as  a  role  skill  and  dexterity,  and  sometimes 
that  of  the  highest  kind. 

There  are  also  several  decisions  upon  the  meaning  of  the 


p.  7.  A  subsequent  proceeding  between  the  same  parties,  setting 
out  the  contriact  of  service,  will  be  found  in  the  report — of 
which  the  headnote  is  obviously  wrong — of  the  case  of  Jack- 
son V.  HiU,  13  a  B.  D.  618. 

(x)  Artificer,  ''  an  artist,  a  mechanic  or  manufacturer,  one 
whose  occupation  requires  skill  or  knowledge  of  a  particular 
kind,  as  a  silversmith  or  saddler ;  one  who  invents  or  contrives, 
an  inventor"  (Imperial  Dictionary).  *'One  by  whom  any- 
thing is  made,  an  artist,  manufacturer,  contriver"  (Latham's 
Dictionaiy).  Handicraftsman,  ''a  man  skilled  in  manual 
occupation,  a  manufacturer"  (Imperial  Dictionary). 

(y)  Ex  parte  Gordon,  25  L.  J.,  M.  C.  12. 

(z)  Ex  parte  Ormrod,  1  D.  &  L.  825;  13  L.  J.,  M.  C.  73. 

(a)  Lawrence  v.  Todd,  32  L.  J.,  M.  0.  238, 

(h)   Whiteley  v.  Armitage,  13  W.  R  144. 

\c)  Millett  V.  CoUman,  44  L.  J.,  a  B.  194,  199. 

(d)  Moor  house  v.  Lee,  4  F.  &  F.  354. 

(e)  Ex  parte  Taylor,  23  Justice  of  the  Peace,  308,  a  case 
which  seems  better  met  by  the  general  words  at  the  end  of 
the  definition;  Bee  post,  p.  225. 

(/)  See  Grainger  v.  Aynsley,  6  Q.  B.  D.  182;  50  L.  J., 
M.  C.  48 ;  surely  this  must  be  so,  though  it  was  not  expressly 
decided. 
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Chap.  IX.  term  '^  artificer  "  in  the  Truck  Act  (g)  (where  it  is  used  as 
the  generic  term,  and  in  opposition  to  "  bailiffs,  foremen 
and  managers  "),  which  are  not  of  importance  in  the  pre- 
sent connection,  being  met  bj  the  later  part  of  the  defini- 
tion of  *'  workman,"  to  be  presently  considered,  and  it  will, 
therefore,  be  sufficient  to  refer  to  them  in  the  note  (A).  In 
a  Scotch  case,  a  foreman  at  a  slate  quany,  who  was  only 
bound  to  lend  a  hand  when  he  saw  any  of  the  operations 
in  need  of  being  pushed  forward,  was  held  not  to  be  an 
"  artificer  "  within  the  special  meaning  given  to  the  word 
by  the  Truck  Act  (i).  The  decision  is,  however,  in  accord- 
ance with  the  remarks  at  an  earlier  page  and  the  cases 
there  referred  to  (A). 
Miner.  The  term  "  miner,"  of  course,  denotes  persons  who  axe 

employed  in  mines,  that  is  to  say  in  underground  work- 
ings (/),  in  search  of  any  materials,  whether  of  slate  {m)^  or 
limestone  (w),  or  clay  (o),  or  freestone  (jo),  or  of  any  other 
kind,  and  not  merely  in  mines  of  coal  or  the  metals. 

(y)  1  &  2  WiU.  4,  c.  37. 

(h)  The  question  in  each  case  being  whether  the  supposed 
artificer  was  a  servant,  or  a  contractor  or  independent  trades- 
man ;  Pillar  v.  Llynvi  Coal  Co,,  L.  E.,  4  C.  P.  752 ;  38  L.  J., 
0.  P.  294;  Ingram  v.  Barnes,  7  E.  &  B.  115,  132 ;  26  L.  J., 
Q.  B.  82,  319 ;  Sharman  v.  Sanders,  22  L.  J.,  C.  P.  86 ;  Riley 
V.  Warden,  18  L.  J.,  Ex.  120 ;  as  to  butty  colliers,  Sleeman  v. 
Barrett,  33  L.  J.,  Ex.  153;  Bowers  v.  Lovekin,  25  L.  J.,  Q.  B. 
371 

(«')  Phillips  V.  M'Innes,  2  E.  224. 

\k)  Ante,  p.  220. 

{I)  See  per  Turner,  L.  J.,  in  Bell  v.  Wilson,  L.  E.,  1  Ch. 
303;  35  L.  J.,  Ch.  337;  distinguishing  it  from  a  quarry  ''a 
place  upon  or  above  and  not  under  the  ground." 

(m)  See  Sims  v.  Evans,  23  W.  E.  730,  noted  also  in  Jones 
V.  Cwmmorthen  Slate  Co,,  as  reported  41  L.  T.  576;  where 
Brett,  L.  J.,  said,  **  It  was  held  in  Sims  v.  Evans — and  I  think 
rightly  held — that  the  workers  in  quarries  of  this  kind  are 
entitled  to  the  protection  of  miners:"  accord.  Cleveland  v. 
Meyrick,  37  L.  J.,  Ch.  125. 

(n)  Rex  V.  Sedgley,  2  B.  &  Ad.  65. 

(o)  Rex  V.  Brettell,  3  B.  &  Ad.  424. 

\p)  See  Bell  v.  Wilson,  L.  E.,  1  Ch.  303;  35  L.  J.,  Ch.  337. 
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But  even  if  this  were  not  so,  persons  employed  in  quar-     Chap.  iz. 
ries  and  pits  of  all  descriptions,  whether  worked  in  the 
usual  mode  or  not,  would  clearly  fall  within  one  or  other 
of  the  terms  of  the  section,  if  they  were  engaged  in  manual 
labour  (q). 

Next,  as  to  the  words  "  or  otherwise  engaged  in  manual  "Otherwise 
labour."    It  is  exceedingly  difficult  to  explain  what  is  m^wd  ^ 
meant  by  "  manual  labour,"  for,  in  truth,  almost  all  labour  la^^^-" 
is  to  some  extent  manual,  and  the  limitation,  if  any,  to  be 
put  upon  the  term  as  hero  used,  can  only  be  gathered  from 
the  previously-specified  occupations.     The  line  must  be 
shifted  according  to  the  circumstances,  and,  as  has  been  so 
often  said  (r),  the  question  must  be  not  where  to  draw  the 
line,  but  whether  in  each  particular  case  the  person  dealt 
with  is  within  it,  that  is  to  say,  is  engaged  in  manual 
labour  of  the  same  kind  as  that  of  a  labourer,  servant 
in  husbandry,  journeyman,  artificer,  handicraftsman,  or 
miner  («). 

In  a  recent  case  (^),  the  Court  of  Appeal  held  that  an  OnmibuBoon- 
omnibus  conductor  was  not  "  otherwise  engaged  in  manual  ^thin  the 
labour,"  or  within  the  definition,  the  Court  using  its  own  -A^ct. 
knowledge  of  what  his  duties  were,  and  disagreeing  with 
the  opinion  given  by  the  judges  in  a  Scotch  case  (ti),  that 
a  tramway  conductor  was  a  labourer.    The  question,  how- 
ever, really  being  one  of  fact  (a-),  no  definite  principle  was 


(q)  See  Devonshire  v.  Rawlinson,  28  Justice  of  the  Peace, 
72 ;  a  quarryman  ejusdem  generis  with  a  collier. 

(r)  See,  e,g,,  per  Pollock,  C.  B.,  in  Brunt  v.  Midland  R,  Co,, 
33  L.  J.,  Ex.  187,  189. 

(*)  See  Morgan  v.  Lon.  Gen.  Omn,  Cb.,  53  L.  J.,  Q.  B.  352; 
13  Q.  B.  D.  832. 

(0  S.  C,  affirming  12  Q.  B.  D.  201. 

(m)  Wilson  Y.  Glasgow  Tramways  Co,,  5  S.  981.  The  opinion 
wiU  be  found  cited  12  Q.  B.  D.  202. 

{x)  There  seems  to  have  been  no  evidence  given  as  to  the 
nature  of  the  plaintiff's  duties  beyond  his  description  as  an 
omnibus  Conductor,  and  the  question  was  thus  left  to  the 
knowledge  and  experience  of  the  Court. 

R.  Q 
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Chap.  IX. 


Who  are  per- 
Bons  eo  gaged 
in  manual 
labour. 


*«  Whether 
under  the  age 
of  twenty-one 
years  or  above 
that  age." 

"Has  entered 
into  or  -works 
under  a  con- 
tract." 


Contractors' 
servants. 


laid  down  for  the  construction  of  the  section,  and  a  perusal 
of  the  judgments  would  afford  some  justification  to  the 
authors  of  this  work  for  not  attempting  to  supply  the  want. 
It  is  apprehended,  however,  that  if  the  person  alleged  to 
be  a  workman  cannot  be  shown  to  be  properly  described 
by  one  of  the  specified  titles,  he  must  then  bring  forward 
evidence  to  prove  that  what  he  is  engaged  in  is  really 
manual  labour,  i.  ^.,  requires  the  exercise  by  the  hands  of 
an  appreciable  physical  force  as  a  real  and  substantial  part 
of  his  duty.  It  would  be  impossible  to  exhaust  the  list  of 
persons  to  whom  these  words  would  apply,  but  they  would 
seem  well  adapted  to  meet  the  cases  of  engineers  and  fire- 
men in  charge  of  machinery  in  mines,  factories,  work- 
shops, &c.,  porters,  draymen,  horsekeepers,  and,  notwith- 
standing a  dictum  to  the  contrary  (//),  possibly  omnibus 
drivers,  and  van-drivers  generally.  A  potter's  printer  has 
been  held  to  fall  within  these  words  (s). 

The  fact  that  an  injured  workman  is  not  of  full  age 
makes  no  diflference,  generally  speaking  (a),  in  his  rights 
under  the  Act  of  1880.  He  must,  however,  sue  by  a  next 
friend,  as  his  claim  is  for  damages  and  not  for  wages  (6). 

It  is  obvious  that  if  the  words  **  works  under  a  contract" 
are  to  have  any  meaning  of  their  own,  they  must  be  taken 
to  extend  to  cases  where  the  workman  has  not  himself 
entered  into  a  contract  with  the  employer.  It  is  sub- 
mitted, therefore,  that  whether  they  were  inserted  with 
that  object  or  not,  they  will  meet  the  case  of  workmen 
engaged  by  a  third  person,  who  has  contracted  to  work  for 
the  employer,  at  least  where  the  workmen  are  under  the 
control  of  the  principal. employer ;  and  that  they  may  also 


(y)  See  per  Day,  J.,  in  Morgan  v.  Lon.  Gen.  Omn.  Co,,  12 
Q.  B.  D.  201,  203. 

(z)  Grainger  v.  Aynsley,  6  Q.  B.  D.  182 ;  50  L.  J.,  M.  0.  48. 
Semble,  he  was  an  artificer  or  handicraftsman. 

(a)  See,  however,  posty  Chap.  XIV.,  p.  441  et  seq, 

(b)  County  Court  Eules,  Ord.  IV.  r.  9 ;  Ord.  V.  r.  7.  See, 
generally,  as  to  the  disabilities  of  infants,  ante,  p.  50  et  seq. 
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apply  to  cases  where  the  servaat  of  one  person  has  been     Chap.  ix. 

lent  to  another  person,  either  for  a  limited  time,  or  for  the 

purposes  of  a  particular  operation,  as  in  the  instances 
already  referred  to  (c). 

It  is  hardly  necessary  to  say  that  if  the  workmen  are 
not  under  the  control  of  the  principal  employer,  they  are 
not  his  servants  or  workmen,  but  are  the  servants  only  of 
the  person  with  whom  they  have  contracted  (e/),  and  do 
not,  therefore,  stand  in  need  of  the  benefits  of  the  Em- 
ployers' Liability  Act  in  an  action  by  them  against  the 
principal  employer  (e).  In  Scotland,  however,  the  section  Butty  oollieni. 
has  been  held  (/)  on  broad  principles  to  apply,  irrespec- 
tively of  the  question  of  such  control,  to  the  persons  em- 
ployed by  butty  colliers  in  a  mine;  and  this  ruling, 
perhaps  rendered  necessary  by  the  decision  commented  on 
at  an  earlier  page  (^),  though  it  may  go  beyond,  is  yet 
ample  authority  for  the  view  now,  as  formerly,  taken  by 
the  authors. 

There  are,  of  course,  many  cases  in  which  the  law  im-  "  Whether 
plies  a  contract ;  thus,  for  instance,  where  a  labourer  in  S®<^^^ 
compliance  with  the  request  of  another  person  performs  impHed." 
work  for  the  benefit  of  the  latter,  there  arises  an  implied 
contract  by  him  to  pay  the  labourer  the  value  of  his  ser- 
vices.   In  a  former  chapter  the  position  of  persons  joining 


(c)  JRourke  v.  White  Moss  Colliery  Co.,  2  0.  P.  D.  205 ;  46 
L.  J.,  C.  P.  283;  Murrai/  v.  Currie,  L.  R,  6  C.  P.  24;  40  L.  J., 
C.  P.  26 ;  see  aniey  p.  73. 

{d)  See  anie,  p.  72;   and  Robertson  v.  Russell,  12  B.  634 

(Sc). 

{e)  See  ante,  p.  194  et  seq.  The  reader  maybe  referred  to  a 
County  Court  case  {Br oxen  v.  Butterly  Coal,  |'c.  Co.),  reported 
in  the  Law  Times  newspaper  of  June  13th,  1885,  p.  119,  on 
the  subject  of  persons  working  under  butty  colliers  in  mines, 
where  Morrison  v.  Baird,  infra,  was  followed. 

(/)  Morrison  v.  Baird,  10  E.  271 ;  ^e  post,  p.  334. 

\g)  Woodhead  v.  Gartness  Mineral  Co.,  4  E.  469  (Sc.)  ;  ante, 
p.  194. 

q2 
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Chap.  IX. 


"  Oral  or  in 
writing." 


**  A  contract 
of  service." 


gratuitously  in  the  work  has  been  considered  with  refer- 
ence to  the  doctrine  of  common  employment,  and  it  was 
suggested  that  a  person  joining  in  the  work  at  the  request 
of  the  master,  or  his  authorized  agent,  would  be  entitled 
to  sue  the  master  in  respect  of  the  negligence  of  his  ser- 
yants  (/<).  Should  that  view,  however,  prove  erroneous,  it 
is  submitted  that  such  person  would  be  entitled  to  the 
same  rights  under  the  Act  of  1880  as  a  paid  servant ;  for 
he  would  seem  to  have  entered  into  or  to  work  imder  a 
sufficient  implied  contract  to  bring  him  within  the  above 
definition  of  a  workman  (i).  But  the  position  of  a  person 
who  voluntarily  joins  in  the  work  without  the  assent  of 
the  master  is  in  no  way  improved  by  the  Act  (k). 

Writing  will  be  only  necessary  in  cases  where  the  con- 
tract is  not  to  be  performed,  that  is,  completed  within  the 
year  (/) ;  but  even  in  these  cases  as  long  as  the  servant  is 
performing  his  duties  with  the  master's  assent,  he  is,  in 
the  absence  of  a  written  contract,  considered  to  be  work- 
ing under  an  implied  contract  that  he  shall  be  paid  a 
reasonable  remuneration  for  the  work  thus  actually  done 
by  him  at  the  master's  request  (m). 

A  contract  of  service  is  a  contract  either  to  give  exclu- 
sive services  for  the  time  being  in  a  particular  capacity, 
say  as  a  farm  labourer  from  year  to  year,  or  to  engage  in 
a  specified  work  or  labour  under  the  control  of  the  em- 
ployer, as  to  dig  a  drain  or  build  a  wall  («).  And  if  the 
workman  has  contracted  so  to  serve,  he  will  not  oease  to 
be  a  workman  from  the  mere  fact  that  he  employs  other 


(/*)  Ante,  p.  192. 

(f)  On  the  principle  of  Co^gs  v.  Bernard,  1  Sm.  L.  C.  199 
(8th  ed.). 

(/t)  See  Depff  v.  Mid.  B.  Co.,  26  L.  J.,  Ex.  171 ;  PoUer  v. 
Faulkner,  31  L.  J.,  Q.  B.  30. 

(/)  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4. 

(m)  See  Britain  v.  Bossiier,  11  Q.  B.  D.  123,  133 ;  48  L.  J., 
Q.  B.  362,  367,  per  Thesiger,  L.  J. ;  Knowlman  v.  Bluett,  L.  K., 
9  Ex.  1,  307 ;  43  L.  J.,  Ex.  29,  151. 

(;i)  Ante,  Chap.  III.,  p.  69. 
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persons  to  assist  hinii   for  whose  wages  he  is  respon-     Chap.  ix. 
sible  (o) . 

The  words  "  contract  personally  to  execute  any  work  or  "  A  contract 
labour,"  seem  to  be  opposed  to  the  foregoing  words  "  con-  Secute  way 
tract  of  service,"  and  to  import  an  absence  of  control  in  ^?^  % 
the  person  for  whom  the  work  is  to  be  executed.     An 
independent  contractor,  therefore,  although  he  cannot  be 
said  to  serve,  may,  as  of  course  is  often  the  cose,  contract 
"  personally  to  execute  the  work,"  and  may  thus  become 
entitled  to  the  benefits  of  the  Act,  if  he  choose  to  claim 
them.    For  if  the  words  do  not  apply  to  such  a  person 
they  would  be  superfluous,  as  all  other  cases  seem  to  be 
provided  for  by  the  words  "  contract  of  service." 

But  a  difficulty  arises  in  seeing  what  limit  is  to  be  put 
upon  the  words  "personally  execute,"  for  they  would 
scarcely  seem  to  apply  to  the  case  of  a  person  undertaking 
&  large  contract,  which  of  necessity  involves  the  employ- 
ment of  others,  though  he  may  himself  be  bound  to  per- 
sonally engage  in  the  work  {p).  It  is  thought  that  the 
true  limit  is  imposed  by  the  word  "  execute  ";  and  that  a 
person  cannot  be  said  to  contract  "  personally  to  execute  " 
the  work,  unless  he  is  to  substantially  perform  the  whole 
of  it  himself,  although  he  may  possibly  obtain  assistance 
in  its  subsidiary  details.  And  this  view  is  supported  by 
the  consideration  that  the  "  workman  "  must  be  "  engaged 
in  manual  labour"  {q). 

The  use  of  the  two  phrases  was  intended,  no  doubt,  to  All  persona 
obviate  a  too  nice  enquiry  into  the  position  of  the  work-  manuaSy  for 
man,  and  to  extend  to  all  persons  working  for  an  employer  ®|°?J2''^®^  ^ 
in  manual  labour — and  therefore  probably  entirely  de- 


(o)  Lawrence  v.  Todd,  32  L«  J.,  M.  C.  238 ;  Ex  parte  AlUop, 
32  L.  T.  433 ;  Grainger  v.  Aynsley,  6  Q.  B.  D.  182 ;  50  L.  J., 
M.  C.  48 :  and  see  ante,  Chap.  III.,  p.  72. 

(p)  See  per  Bramwell,  B.,  in  Ingram  v.  Barnes,  7  E.  &  B. 
139;  26  L.  J.,  Q.  B.  319 ;  Sleeman  v.  Barrett,  33  L.  J.,  Ex. 
153  (cases  imder  the  Truck  Act) ;  ante,  Ohap.  III.,  p.  81. 

(y)  See  ante,  p.  217. 


in- 
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Chap.  IX.  pendent  upon  their  daily  wages— the  speedy  remedy  for 
the  settlement  of  their  disputes  hy  a  Court  of  summary 
jurisdiction.  For  this  definition  was  framed  without  any 
reference  whatever  to  questions  of  personal  injuiy,  and,  in 
truth,  the  whole  of  the  Act  of  1875  ia  concerned  with  pro- 
cedure merely  (r).  Hence  the  adoption  of  the  definition  of 
<' workman"  into  a  statute  passed  alio  intuitu  has  apparently 
had  the  curious  effect  of  giving  to  the  servants  of  a  con- 
tractor, and  also  to  the  contractor  himself,  if  he  be  bound 
personally  to  engage  in  the  work,  the  option  of  suing  the 
employer  in  the  County  Court  for  a  limited  compensation, 
when  they  may,  if  they  choose,  proceed  at  common  law  in 
the  High  Court  for  full  damages  («). 

It  appears,  therefore,  that  the  ordinary  employment  of  a 
person  of  the  artificer  class  without  any  special  terms  as  a 
jobbing  workman  brings  him  within  the  Act  of  1880  {t) ; 
and  it  may  very  well  be  the  most  prudent  course,  where  the 
status  of  such  person  is  doubtful,  to  sue  in  the  County 
Court  imder  that  Act,  adding,  in  a  proper  case,  an  alterna- 
tive claim  at  common  law  (u). 
I>ayjAl>ourer  In  a  recent  case  under  the  Employers'  Liability  Act,  the 
plaintiff  failed  on  the  ground  that  he  was  not  at  the  time 
of  the  injury  in  the  employment  of  the  defendants.  The 
facts  were,  that  the  plaintiff  had  been  occasionally  employed 
by  the  defendants  as  a  trolleyman,  but  that  on  the  day  in 
question  he  arrived  too  late,  and  was  told  that  he  was  out 
of  employment  for  that  day ;  and  that  on  leaving  the  de- 
fendants' premises  he  sustained  the  injury  complained  of, 
owing  to  an  alleged  defect  therein.  The  Queen's  Bench 
Division  held  that  it  was  clear,  therefore,  that  he  was  not 


(r)  Contracts  between  employers  and  workmen  may,  how- 
ever, be  rescinded :  see  38  &  39  Vict.  c.  90,  s.  3  (2),  and  see 
also  sect.  6. 

(*)  See  Indermaur  v.  Dames,  L.  R.,  2  C.  P.  311 ;  36  L.  J., 
C.  P.  181  ;  andante,  Chap.  VI. 

(/)  Stuart  V.  Evans,  31  W.  R.  706;  49  L.  T.  138. 

(fi)  As  to  such  claims,  Bee  post,  Chap.  XI.,  p»  331* 


not  engaged. 
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the  ^'  workman  "  of  the  defendants  within  the  meaning  of     Chap.  ix. 
the  above  definition  {x) ;  whence  it  followed  that  he  was 
not  entitled  to  sue  under  that  Act,  whatever  his  other 
rights  maj  have  been. 

The  foregoing  definition  of  the  term  "  workman"  would  Railway 
itself  have  provided  for  a  large  class  of  railway  servants, 
such  as  porters,  platelayers,  stokers,  and  possibly  signalmen, 
who  may  perhaps  be  said  to  be  engaged  in  manual  labour. 
But,  as  the  Legislature  has  now  seen  fit  to  expressly 
specify  "  railway  servants  "  in  addition,  it  seems  clear  that 
this  class  of  persons  is  to  be  considered  as  altogether  aui 
generisy  and  is  not  to  be  limited  to  those  who  are  engaged 
in  manual  labour.  Accordingly,  the  decisions  in  which 
it  has  been  held  that  the  highest  officials  in  the  service 
of  the  employer  axe  still  the  fellow-servants  of  those  in 
humbler  capacities  (^),  would  seem  to  be  applicable  now  to 
confer  upon  those  higher  officials  the  benefit  of  the  Act. 
So  that  even  the  general  manager  of  a  railway  might 
apparently  avail  himself  of  the  provisions  of  the  sta- 
tute (s). 

But  it  is  apprehended  that  the  servant  of  a  railway  com-  Servantfl  of 
pany  is  not  necessarily  a  railway  servant.    Railway  com-  panS^^™* 
panics  frequently  own  and  manage  hotels  and  steamships,  newssariiy 
and  do  other  things  collateral  to  their  proper  business  as  yants. 
carriers,  and  for  these  purposes  employ  servants  who  would 
not  appear  to  become  railway  servants  because  their  em- 
ployer happens  also  to  be  possessed  of  a  railway,  upon 
which  their  services  cannot,  as  of  right,  be  required.    And 
the  ordinary  and  plain  meaning  of  the  term  '^railway 
servants  "  is  a  person  employed  to  serve  in  the  conduct 
and  management  of  the  railway  itself. 

(jt)  LovellY.  CharringtoHf  Law  Times  newspaper,  March  18, 
1882.  Compare  Cotcler  v.  The  Moresby  Co.,  ib.  July  4,  1885 
(0.  B.  D.). 

(y)  See  ante,  Chap.  VIII.,  p.  185  ei  seu* 

(z)  See  Conway  v.  Bel/att,  |-c.  -R.  Co.,  Ir.  R.,  11  C»  L.  345. 
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Cliap.  IX.  On  the  other  hand,  there  may  be  persons  who  are  rail- 

Raiiwav  ser-  '^^J  s^Tvants  though  they  are  not  employed  by  a  railway 

vants  not  company,  as  in  the  case  of  private  railways  and  sidings  (a). 

Bcrvante  of  The  expression  "employer"  in  the  Employers'  Liability 

STesf ''°'"   ^"^  i^^l^^^«  *  ^y  f  P^^^«  corporate  or  unincorpo- 

Emplojers,      ^^  W  '  ^^^  ^^^  ^^  ^^  therefore  apply  to  all  corporations, 

"^^o  porno       however  incorporated,  and  whether  formed  for  purposes  of 

term.  gain  or  not,  and  whether  for  municipal  or  public  purposes, 

or  for  private  objects ;  to  all  partnerships,  whether  of  the 

ordinary  kind  or  such  as  cost-book  mining  companies,  and 

partnerships  entitled  to  sue  and  be  sued  by  a  public  officer ; 

to  all  associations — not  illegal — such  as  clubs,  charitable 

trustees  or  bodies,  or  building  and  friendly  societies.    In 

short,  with  one  exception,  the  Act  will  apply  to  all  persons, 

real  or  artificial,  in  so  far  as  they  are  employers  {c)  of  such 

persons  as  are  "workmen"  within  the  meaning  of  the 

definition  discussed  above.    It  seems  to  be  doubtful  how 

far  a  workman  employed  by  an  illegal  association  can  avail 

himself  of  the  provisions  of  the  Act  as  against  members  of 

the  association  other  than  those  with  whom  he  has  actually 

contracted  (ef),  but  the  question  is  probably  more  curious 

than  practical. 

^^\^^  ^^       The  one  exception  referred  to  is  the  Sovereign,  for  the 

Chrown.  general  principle  is  that  Acts  of  Parliament  do  not  affect 

the  Crown,  unless  it  is  expressly  named  (^),  so  that  work- 

(c)  Accord.  Doughty  v.  Ftrbank,  10  Q.  B.  D.  358;  62  L.  J., 
Q.  B.  480 ;  and  see  post,  Chap.  X.,  p.  286  et  seq, 

{b)  43  &  44  Vict.  c.  42,  s.  8. 

(c)  But  there  is  nothing  in  the  Act  to  give  the  workman  any 
increased  right  of  action  against  an  infant  employer,  inasmuch 
as  the  workman  is  at  best  only  placed  in  the  position  of  one 
of  the  public  (see  post,  p.  237),  who  cannot  sue  the  infant 
for  acts  to  which  he  is  not  personally  privy,  as  explained  ante, 
Chap,  n.,  p.  60. 

^  ((/)  See  per  Lindley,  L.  J.,  In  re  Padstow  Association,  21 
Ch.  D.  137,  160  ;  61  L.  J.,  Ch.  344,  363 ;  and  see  Lindley  on 
Partnership,  p.  199  (4th  ed.). 

(e)  Att.'Gen.  v.  Hill,  2  M.  &  W.  160,  170. 
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men  in  the  Goyenunent  employment,  such  as  those  engaged  Chap.  ix.  . 
in  the  Eoyal  dockyards,  are  not  within  the  purview  of  the 
Act  (/).  It  is  helieved,  however,  that  the  compensation 
and  allowances  made  by  the  Grovemment,  in  cases  of  death 
and  injury,  render  the  application  of  the  Act  to  such 
workmen  unnecessary. 


(/)  See  also  ante,  p.  165.  That  there  could  be  no  petition 
of  right  for  personal  injury,  and  that  no  action  would  lie 
under  the  Act  against  any  of  the  superiors  in  the  department 
other  than  the  person  actually  negligent,  see  ante,  p.  109, 
note  (c). 


(    234    ) 


CHAPTER  X. 

OF   THE    CIRCUMSTANCES   TO   WHICH    THE    EMPLOYERS* 
LIABILITY  ACT,  1880,  APPLIES. 

General  effect  In  the  preceding  chapter  the  persons  who  were  affected 
by  the  provisions  of  the  Employers'  Liability  Act,  1880, 
formed  the  subject  of  consideration.  It  is  proposed  now 
to  examine  into  the  circumstances  under  which  the  pro- 
visions of  that  Act  become  operative,  and  the  extent  of 
the  changes  thereby  introduced  into  the  liability  of  em- 
ployers. As  has  been  seen  in  a  former  part  of  the  book, 
the  public  may  in  general  hold  a  master  responsible  for 
all  the  acts  of  his  servants  as  such  (a) ;  while  the  servants 
themselves  can  only  charge  their  master  with  the  con- 
sequences of  his  own  personal  negligence.  Under  the 
Employers'  Liability  Act,  however,  they  are  entitled  in 
specified  cases  to  hold  him  responsible,  before  certain 
tribunals,  not  only  for  some  part  of  his  own  negligence, 
but  also  for  that  of  some  of  their  own  number.  For  this 
Act  (6)  provides  that  where  "  personal  injury  is  caused  to  a 
tcorknian  {c)  by  reason  of  '*  various  matters  specified  in 
sections  1  and  2,  "  the  tcorhman^  or^  in  case  the  injury  results 
in  deaths  the  legal  personal  representatives  of  the  tcorkman^ 
and  any  persons  entitled  in  case  of  deaths  shall  hare  the  same 
right  of  compensation  and  remedies  against  the  employer  as  if 
the  tcorkman  had  not  been  a  workman  of  nor  in  the  service  of 
the  employer^  nor  engaged  in  hi^  tcork,'^    In  other  words,  in 


(o)  Ante^  p.  93. 

(b)  43  &  44  Vict.  c.  42,  s.  1.     Set  out  in  Appendix  (C). 

(c)  As  to  who  is  a  workman,  see  the  preceding  chapter. 
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these  cafies  the  employer  cannot  avail  himself  of  the     Chap.  z. 
defence  of  "  common  employment "  (rf). 

But,  as  was  pointed  out  by  Lord  Cairns,  C.  (e) ,  "  common  Nature  of 
employment "  as  a  defence  is  only  an  example  of  the  rule  Son tobe°" 
and  not  the  rule  itself,  which  stands  on  higher  and  broader  examined, 
grounds,  namely,  the  duty  which  the  employer  has  taken 
upon  himself  by  the  contract  of  service.    And  therefore  as 
the  terms  of  the  Act  are  apparently  directed  at  the  defence 
of  common  employment  {f)^  it  is  exceedingly  difficult  to  say 
what  is  the  true  position  of  workmen  under  the  statute, 
and  it  becomes  necessary  to  first  ascertain  as  far  as  pos- 
sible the  nature  of  the  right  of  action  which  it  purports  to 
confer.    The  true  principle  to  be  employed  in  interpreting  Acttobe  con- 
the  statute  is  this — ^that  the  Act  was  passed  in  favour  of  favour  ?f 
workmen,  and  that,  as  far  as  the  plain  meaning  of  its  workmen, 
terms  will  permit,  it  should  be  construed  reasonably  and 
largely  in  furtherance  of  the  intention  of  Parliament  (^). 
Indeed,  it  will  be  seen  presently  that  a  strict  interpretation 
of  the  sections  quoted  would  defeat  the  objects  of  the  Act 
almost  entirely  {h). 

Though  it  may  almost  seem  superfluous  to  make  any  Penonal 
remark  upon  the  phrase  "personal  injury,"  yet,  in  the  ^"J'^- 
sense  in  which  it  is  obviously  used  here — of  physical 
damage  to  the  person — it  appears  to  include  such  injuries 
to  the  health  as  may  be  caused  by  the  inefficiency  of  the 


(rf)  See  Chap.  VIU. 

\e)  In  WiUon  v.  Merry^  L.  E.,  1  So.  App.  326. 

(/)  See  GriffithB  v.  Dudley,  9  Q.  B.  D.  357;  51  L.  J.,  Q. 
B.  543. 

{g)  Gibha  v.  G.  W.  R.  Co.,  12  Q.  B.  D.  208 ;  58  L.  J.,  Q. 
B.  543  ;  see  Thomson  v.  Robertson,  22  Sc.  L.  R.  97,  cited /lo^/, 
p.  321;  Morrison  r.  Baird,  10  E.  271,  282  (Sc). 

(A)  See  post,  p.  237.  While  the  authors  hope  to  examine 
the  statute  with  some  care,  it  is  not  their  intention  to  animad- 
vert upon  its  phraseology  beyond  here  remarking  that  it  bears 
on  its  face  the  impress  of  the  passage  through  a  popular 
assembly  of  a  much-contested  measure  on  a  popular  sub* 
ject 
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Chap.  X. 

"Caused  by 
reason  of;" 
what  plamtifE 
must  show. 


Liability 
where  third 
X>er8on  inter- 
venes. 


**Thework- 
man,  or  .  .  . 
an^r  persons 
entitled  in 
case  of 
death." 


sanitary  arrangements  (i),  as  well  as  injuries  resulting 
from  what  is  usually  termed  an  accident.  To  enable  the 
plaintiff  to  suooeed  it  will  be  upon  biTn  to  show,  first,  the 
existence  of  one  or  other  of  the  matters  specified  in  the 
sections  above  referred  to ;  and  secondly,  that  the  personal 
injury  was  caused  by  reason  thereof;  both  of  these  things 
being  conditions  precedent  to  the  bringing  of  the  workman 
within  the  Act  and  placing  him  in  the  position  of  one  of 
the  public.  It  is  not  sufficient  for  the  plaintiff  to  show  a 
defect,  for  example,  but  he  must  in  addition  bring  forward 
evidence  which  in  the  opinion  of  the  Court  is  sufficient  to 
justify  a  finding  by  the  jury  that  his  injury  was  caused 
by  reason  of  the  defect  (A:),  and  the  defect,  or  whatever  else 
may  be  complained  of  in  the  particular  case,  must  in  some 
way  connect  itself,  or  be  connected  by  evidence,  with  the 
accident  (/). 

The  maxim  injure  non  remota  sedproxinia  causa  spectatur 
is  one  of  daily  application,  and  will  be  more  conveniently 
discussed  at  a  later  chapter,  to  which  reference  must  be 
made  (m).  The  reader  may  be  here  reminded,  however, 
that  liability  may  exist  in  some  cases,  although  the  damage 
would  not  have  followed  the  neglect  or  default  without  the 
intervening  act  of  a  third  person,  which  was  necessary  to 
realize  the  mischief  occasioned  by  such  neglect  or  default, 
if  the  intervention  is  such  as  might  not  unreasonably  have 
been  expected  (n). 

The  persons  entitled  to  the  benefit  of  the  Act  in  cases 
where  the  workman's  injury  has  resulted  in  his  death  are 
to  be  ascertained  by  reference  to  the  general  law,  and 


U)  See  Couch  v.  Steel,  3  E.  &  B.  402  ;  28  L.  J.,  Q.  B.  121 ; 
and  see  Chap.  VII.,  ante^  pp.  166,  169,  176  et  seq. 

{k)  Martin  v.  Connah's  Quay  Co.,  33  W.  E.  216,  died  post, 
p.  253. 

(/)  See  per  Lord  Cairns,  C,  in  Met.  R.  Co.  v.  Jackson,  3 
App.  Cas.  193,  197  ;  47  L.  J.,Q.  B.  303,  306. 

(m)  Post,  Chap.  XII. 

(n)  Clark  V.  Chambers,  3  Q.  B.  D.  327  ;  47  L.  J.,  Q.  B.  427. 
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especially  Lord  Campbell's  Act,  which  will  be  found  fully  Chap.  x. 
explained  hereafter  (o) ;  and  it  is  sufficient  to  say  here  that 
the  phrase,  "  persons  entitled  in  case  of  death,"  provides 
for  the  right  of  action  given  by  the  Act  amending  Lord 
Campbell's  Act(/7),  and  also  the  right  to  maintain  an 
action  of  reparation  in  Scotland  (q). 
The  section,  we  have  seen,  enacts  that  the  workman  RigWe  under 

A      X  A 

shall  have  the  same  right  of  compensation  and  remedies  against  altogether 
the  employer  as  if  the  tcorkman  had  not  been  a  workman  of  identical  with 

...  *^   those  Of 

nor  in  the  service  of  the  employer j  nor  engaged  in  his  work,  public. 
These  words  are  quite  plain  and  distinct,  and  yet  it  is  clear 
that  they  cannot  be  taken  literally,  for  by  later  sections 
the  right  of  compensation  is  limited  to  the  amount  of  three 
years'  wages  of  the  workman  (r),  and  the  remedies  are  con- 
fined to  the  County  Court («).  The  word  "remedies," 
indeed,  appears  to  be  unnecessary,  and  the  passage  may 
be  thus  accurately  expressed — "  shall  have  the  same  right 
to  recover  some  compensation  from  the  employer."  It 
may  be  noticed  that  the  right  and  remedies  mentioned  are 
against  the  employer^  and  that  the  workman's  rights  against 
his  fellow-servants  therefore  remain  unaltered  by  the 
Act  (/).  It  is  also  important  to  observe  that  the  Act  does 
not  confer  any  new  general  rights  upon  the  workman,  but 
only  gives  him,  after  he  is  injured,  a  certain  right  to  claim 
compensation  from  his  employer  (w).  The  above  words, 
again,  are  incapable  of  a  literal  construction,  for  that 
would  place  the  workman  in  the  position  of  a  stranger 
coming  upon  the  employer's  premises.  If  he  was  to  be 
taken  as  not  being  a  workman  of,  nor  in  the  service  of, 
the  employer,  nor  engaged  in  his  work  (a?),  it  would  fol- 

(o)  Chap.  XTTT.,  post^  p.  407. 

\p)  27  &  28  Vict.  c.  95  :  see  the  Act  in  Appendix  (B). 

(y)  See/7o«/,  Chap.  XIII.,  p.  426. 

(r)  Sect.  3. 

(*)  Sect.  6. 

(/)  Ante,  Chap.  V.,  p.  114. 

(«)  Ante,  Chap.  IX.,  p.  206. 

(x)  In  Indermaur  v.  Dames  (L.  B.,  1  C.  P.  274;  2  ib,  311 ; 
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low  that  he  was  on  the  premises  as  a  trespasser  or  bare 
licensee  (^).  He  would  not  be  there  under  contract,  nor 
in  the  performance  of  any  work  in  which  the  employer 
and  he  are  mutually  interested  (s),  so  that  in  the  majority 
of  cases  no  action  could  be  maintained.  And  aooordinglyy 
in  the  case  from  which  the  foregoing  remarks  are  ex- 
tracted {a),  it  was  held  that  the  true  effect  of  the  Act  is 
not  to  set  the  contract  of  service  altogether  aside,  but  only 
to  remove  the  implied  term  contained  in  it — that  the  work- 
man should  run  the  risk  of  his  fellow-servant's  negligence 
as  a  risk  incidental  to  his  employment — in  five  specified 
cases ;  so  that  in  these  cases  it  is  no  longer  an  answer  to 
the  plaintiff's  case  for  the  employer  to  say  that  the  injured 
person  occupied  the  position  of  workman  in  his  service,  and 
must  therefore  be  taken  to  have  impliedly  contracted  not 
to  hold  the  employer  liable  (6). 

The  judgment  in  Griffiths  v.  Lord  Dudley  (c)  appears  to 
be  of  the  highest  importance,  and  to  establish,  on  the  most 
satisfactory  basis  possible  under  the  Act,  the  rights  and 
liability  of  workman  and  employer  respectively.  For  in 
four  out  of  the  five  specified  cases  the  personal  injury  com- 
plained of  must  be  caused  by  "negligence,"  which  properly 
denotes  a  breach  of  some  duty  owed  to  the  injured  work- 
man (flf),  either  by  the  employer  himself  or  by  one  of  his  ser- 


35  L.  J.,  C.  P.  184 ;  36  ib,  181),  it  was  expressly  alleged  in 
the  declaration  that  the  plaintiff  was  employed  by  the  defen- 
dant to  do  the  work :  see  antCy  p.  121. 

{y)  See  post^  Chap.  XIV.,  p.  447  et  seq. 

(z)  See  ante,  Chap.  VI.,  p.  127,  and  Chap.  VIU.,  p.  191. 

(a)  Griffiths  v.  Dudley,  9  Q.  B.  D.  357;  51  L.  J.,  Q.  B. 
54J,  especially  the  judgment  of  Cave,  J. ;  and  see  Stuart  v. 
Evans,  31  W.  E.  706. 

{b)  The  words  of  a  statute  are  not  to  be  slavishly  adhered 
to  when  this  would  obviously  defeat  the  intention  to  be 
gathered  from  the  whole  Act:  see  per  Lord  Blackburn  in 
Kiver  Wear  Commissioners  v.  Adamson,  2  App.  Cas.  743,  765  ; 
47  L.  J.,  Q.  B.  193,  203. 

(c)  Supra, 

(d)  See  ante,  Chap.  I.,  pp.  3,  22, 
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vants.  But  there  is  nothing  in  the  Act  to  create  any  new  dut^  Chap.  z. 
on  the  part  of  employers  to  their  workmen,  nor  is  any  special 
meaning  given  to  the  word  "  negligence,"  nor  is  it  used  in 
any  way  inconsistently  with  the  above  interpretation  of  it. 
From  which  it  follows  that  under  the  Act  regard  must 
still  be  had  to  the  duty  which  the  oommon  law  declares  to 
be  owing  to  workmen  by  their  employers  and  the  other 
persons  in  the  same  service.  And  the  duty  which  em- 
ployers owe  to  their  servants  is  that  which  arises  out  of 
the  contract  of  service,  and  must  be  considered  in  relation 
to  it  (e) ;  while  the  duty  which  the  servants  owe  to  one 
another  is  the  ordinary  duty  to  take  care  not  to  cause 
damage  or  injury  to  persons  who  are  upon  the  same  foot- 
ing as  themselves  (/).  These  observations  are  particularly 
important  with  reference  to  the  first  of  the  specified  cases,  as 
will  be  seen  on  its  examination  upon  a  subsequent  page  {g). 

The  result  of  the  Act,  therefore,  is  that,  while  workmen  Result  of 
oould  sue  their  employer  at  common  law  only  for  a  breach  '^°*' 
of  the  duty  which  he  himself  owed  to  them  under  the  con- 
tract of  service,  now  they  can  hold  him  responsible  in  the 
specified  cases  for  a  breach  of  the  duty  which  some  other 
persons  owe  to  them  (h).  And  this,  it  is  apprehended,  is 
the  whole  extent  of  the  change  effected  by  the  Act,  which 
does  not,  at  any  rate,  appear  to  afford  sufficient  foundation 
for  two  dicta  contained  in  the  cases  of  Stuart  v.  Evans  (i ) 

(e)  See  ante,  Chap.  VII. 

(/)  See  ante,  p.  2. 

Q)  See  po9i,  p.  243  et  seq. 

(A)  The  position  which  workmen  occupy  under  the  Act 
remains,  therefore,  one  sui  generis^  the  duty  thus  owed  to 
them  being  greater  than  that  owed  to  a  trespasser,  and  by  no 
means  necessarily  identical  either  with  the  duty  owed  to  a  mere 
licensee  or  with  the  duty  owed  to  a  member  of  the  pubHc 
who  has  been  invited  to  come  upon  the  employer's  premises, 
or  who  has  come  there  in  the  course  of  a  transaction  in  which 
he  is  jointly  interested  with  the  employer. 

(i)  31  W.  R  706,  707,  per  Williams,  J.  "  It  was  just  one 
of  the  things  the  Act  of  Parliament  was  intended  to  remedy, 
that  people  were  not  entitled  to  recover  damages  for  injuries, 
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and  Huxam  v.  Thorns  (A:),  of  which  the  latter  at  least  is 
not  fully  reported.  It  is,  in  truth,  arguing  in  a  circle  to 
place  the  workman  in  the  position  of  a  stranger  in  order 
to  ascertain  whether  his  injury  has  been  caused  by  one  of 
the  five  specified  matters,  in  which  event  alone  he  is  to  be 
considered  as  if  he  were  not  in  the  employer's  service. 
But,  according  to  the  manifest  purport  of  the  Act,  until 
the  plaintiff  in  the  action  proves  that  the  injury  has  been 
sustained  by  reason  of  one  of  the  specified  matters,  the 
workman  continues  to  be  deemed  to  be  a  servant  to  the 
employer,  and  the  negligence  complained  of  must,  as  we 
have  seen,  amount  to  a  breach  of  a  duty  owed  to  him  in 
that  capacity.  Any  other  interpretation  of  the  Act  would, 
in  the  authors'  opinion,  be  productive  of  great  injustice,  as 
they  believe  will  appear  by  an  illustration  suggested  on  a 
later  page  (/). 

The  first  section  of  the  Act  is  to  be  read  in  connection 
with  the  second,  which  puts  a  material  qualification  upon 
the  generality  of  its  provisions.  The  question,  however, 
arises  whether  the  onus  is  upon  the  plaintiff  to  satisfy  the 
requirements  of  sect.  2  in  cases  where  it  applies,  or  whether 
the  employer  must  avail  himself  of  it  by  way  of  defence. 
It  is  thought  that  the  former  view  is  clearly  the  correct 
one,  and  that  the  plaintiff  must  give  some  evidence  to 
show  negligence  on  the  part  of  the  employer,  or  the  other 
person  mentioned  in  the  second  section,  or  that  there  was 
some  impropriety  or  defect  in  the  rules,  &c.,  or  that  the 
workman  was  ignorant  of  the  danger.  For  the  terms  of 
the  section — that  the  "workman  shall  not  be  entitled 
under  this  Act  to  any  right  ....  unkss  the  defect  arose 
from  negligence,"  or  "  iinkna  the  injury  resulted  from  some 


because  they  did  not  examine  whether  others  had  done  their 
duty  or  not." 

(k)  Noted  in  the  Law  Times  newspaper,  28th  January, 
1 882,  and  cited  fuUy  with  the  dictum  referred  to  (of  Field,  J.), 
pasty  p.  257. 

(/)  See  ^0*/,  pp.  252,  255. 
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impropriety  or  defect  in  the  rules,"  &o. — take  away  the  Chap.  x. 
whok  of  the  rights  conferred  by  the  first  section,  and  only 
leave  them  open  in  the  circumstances  specified  by  the 
words  following  "  imless "  (wi),  which  words  iu  truth, 
therefore,  give  the  right.  And  it  is  to  be  observed,  with 
reference  to  the  third  sub-section  of  sect.  2,  that  it  has 
been  distinctly  laid  down  in  the  Court  of  Appeal  that  the 
plaintiff  should  be  nonsuited  unless  it  is  proved  at  the  trial 
directly,  or  there  are  facts  from  which  it  may  be  inferred, 
that  the  servant  was  ignorant  of  the  existence  of  the 
danger  (n).  Moreover,  as  the  right  and  remedies  conferred 
by  the  first  section  are  only  the  rights  and  remedies  which 
— to  put  it  shortly — one  of  the  public  would  have  against 
the  employer,  and  as  in  such  an  action  by  one  of  the 
public  the  onus  is  upon  the  plaintiff  to  prove  a  breach  of 
duty  for  which  the  defendant  is  responsible  (o),  it  follows 
that  the  onus  is  to  the  same  extent  upon  the  plaintiff  in 
an  action  under  the  Act.  For  it  is  clearly  immaterial 
whether  the  plaintiff  has  to  discharge  this  onus  in  order  to 
procure,  or  in  order  to  utilize  the  rights  given  by  the 
statute. 

It  will,  perhaps,  be  convenient  here,  before  proceeding  to  What  the  Act 
examine  in  detail  the  five  specified  cases,  and  the  effect  ^^  ^°*  ^^' 
of  sub-sect.  3  of  the  second  section,  to  point  out  shortly 
what  the  Act  does  not  do. 

It  does  not  altogether  abolish  the  defence  of  ''  common 

(m)  It  is  apprehended  that  the  terms  of  the  section  effectu- 
ally preclude  any  reliance  upon  the  old  well-established  rule, 
that  a  party  claiming  in  his  pleading  a  benefit  conferred  by 
one  section  of  a  statute  need  not  negative  exceptions  to  that 
benefit  if  they  are  excepted  by  a  different  clause  or  section :  see 
Steel  V.  Smith,  1  B.  &  Aid.  94  ;  Grand  Junction  R,  Co,  v. 
White,  2  Eail.  Cas.  559. 

(n)  Griffiths  V.  London,  ^c.  Docks  Co.,  13  Q.  B.  D.  259,  261 ; 
53  L.  J.,  Q.  B.  504,  505,  a  case  not  under  the  Act.  The  third 
sub-section  of  sect.  2  will  be  found  separately  treated  post, 
p.  302. 

(o)  See  post,  Chap.  XIV.,  p.  428, 
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Chap.  z.     employment"  (9),  a  remark  which  is  so  obvious  as  to  be 

unnecessary,  i£  the  contrary  opinion  had  not,  upon  one 

What  the  Act  occasion,  at  least,  prevailed  in  a  County  Court  (r).    It 

doe«notdo.     ^^^  ^^^  make  the  employer  responsible  for  the  acts  of 

persons  who  are  either  not  his  servants,  or  not  acting 
within  the  scope  of  their  employment  as  such.  It  does 
not  make  him  responsible  for  acts  or  things  which  do  not 
constitute  a  breach  of  duty  («).  It  does  not  create  a  new 
cause  of  action  where  none  was  in  existence  previously  (^), 
but  only  adds  a  remedy  against  a  person  other  than  the 
actual  wrongdoer,  or,  in  other  words,  directs  an  old  cause  of 
action  against  a  new  defendant.  It  does  not  give  an 
absolute  right  of  action,  but  merely  removes  one  defence  (u), 
placing  the  workman,  even  when  all  its  conditions  have 
been  satisfied,  only  in  the  position  of  one  of  the  pubUc  (x). 
From  which  the  next  remark  follows.  It  does  not  make 
the  employer  responsible  where  there  has  been  contributory 
negligence  on  the  part  of  the  workman  (y).  It  does  not 
impose  any  liability  upon  the  employer  in  favour  of  either 
the  representatives,  or  the  relatives  of  an  injured  workman, 
in  any  case  where  the  workman's  death  does  not  result 
from  the  injury ;  the  right  of  action  being  only  given  to 
them  in  case  the  injury  results  in  death  (z).    And  lastly, 


{g)  See  Gibbs  v.  O.  W.  B.  Co.,  12  Q.  B.  D.  at  p.  211 ;  53 
L.  J.,  Q.  B.  543,  544. 

(r)  See  Robins  v.  Cubitt,  46  L.  T.  535. 

(«)  ''  The  ground  of  action  in  all  such  cases  is  fault.  Where 
there  is  no  fault  there  is  no  action,  which  is  only  saying  that 
a  workman  shall  not,  more  than  any  other,  receive  compensa- 
tion for  injuries  for  which  no  one  is  to  blame."  Per  Loid 
Young,  in  Grant  v.  Drysdale,  10  K.  1159,  1161  (Sc);  20  Sc. 
L.  E.  774. 

(J)  Morrison  v.  Baird,  10  B.  271  (Sc.) :  see  especially  per 
the  Lord  Justice  Clerk  at  p.  277;  Robertson  v.  Russell,  12  ib. 
634,  638,  per  Lord  Yoimg. 

(m)  Morrison  v.  Baird,  10  E.  at  pp.  277,  278  (Sc.). 

(x)  See  Stuart  v.  Evans,  31  W.  E.  706,  708. 

(y)  ^' 

(z)  If  the  workman  having  begun  his  action  dies  during  its 
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as  has  been  submitted,  it  does  not  deprive  the  workman  of     Chap.  x. 
any  right  of  action  against  the  employer  which  the  common 
law  gave  him  (a). 

We  now  proceed  to  consider  the  particular  circumstances, 
proof  of  which  by  the  plaintiff  is  a  condition  precedent  to 
the  successful  maintenance  of  an  action  under  the  Act. 

I.  Defect  in  the  Condition  of  the  Wats,  Works,  &c. 

Personal  injury  (6)  "  caused  to  a  workman  {c)  by  reason  of 
any  defect  in  the  condition  of  the  waysy  uorksy  machinery 
or  plant  connected  tcith  or  used  in  the  business  of  the 
employer  ((i?),"  but  "  a  workman  sJiall  not  be  entitled 
under  this  Act  (e)  to  any  right  of  compensation  or  remedy 
against  the  employer  .  .  .  unless  the  defect  .  .  .  arose 
from^  or  had  not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  employer,  or  of  some  person  in  the  senice 
of{f)  the  etnployerj  and  entrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  tcorks,  machinery,  or  plant  were 
in  proper  condition  "  {g). 

Meaning  of  defect  in  condition. — In  McOiffin  v.  Palmer^s  MeO\ffin  ▼. 
Shipbuilding   Co.  (A),   the  workman  died   from   injuries  ^^^^'ct!^' 
received  in  an  accident  caused  by  the  projection  of  a 
piece  of  "tap" — a  substance  used  for  liniug  furnaces — 


continuance  from  causes  other  than  the  injury,  the  action 
would  seem  to  abate :  see  post.  Chap.  XITT.,  pp.  389  et  seq,,40S. 

(a)  See  ante,  p.  207. 

(6)  See  ante,  p.  235. 

{c)  As  to  tlie  persons  who  are  included  in  this  term,  see 
ante,  Chap.  IX. 

{d)  As  to  the  persons  who  are  included  in  this  term,  see 
ante,  p.  232. 

(c)  Whatever  his  rights  may  be  aliunde. 

(/)  As  to  the  meaning  of  these  words  reference  must  be 
made  to  Chap.  III.,  ante. 

(y)  43  &  44  Vict.  c.  42,  s.  1,  sub-s.  1 ;  and  s.  2,  sub-s.  1.  See 
the  Act  in  Appendix  (C). 

(A)  10  Q.  b.  D.  5 ;  62  L.  J.,  Q.B.  25. 

r2 
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Chap.  X.  on  to  a  "  race "  or  way,  along  whicli  it  was  his  duty 
Meaning  of  ^  draw  a  bogie  carrying  molten  metal.  The  tap  was 
defect  in  no  part  of  the  race,  and  had  been  carelessly  deposited 
upon  it  by  a  person  for  whom  the  defendants  were  not 
responsible.  It  was  argued  for  the  plaintiff  that  this 
obstruction  constituted  a  defect  in  the  condition  of  the 
way,  but  the  Court  was  of  the  opposite  opinion,  Field,  J., 
saying  that  he  thought  the  defect  must  be  something  in 
the  permanent  or  quasi-permanent  condition,  but  not  lay- 
ing down  any  general  rule  (t).  Stephen,  J.,  concurring, 
said,  ''A  defect  in  the  way  ....  would  mean  something  or 
other  which  actually  injured  the  way,  and  which  showed 
that  the  way  itself — ^the  actual  thing — ^was  not  suited  for 
the  purpose  for  which  it  was  intended, '  and  that  would 
apply  also  to  the  works,  and  to  the  machinery,  and  to  the 
plant.  A  defect  in  the  machinery  would  be  the  absence  of 
some  part  of  the  machinery,  or  a  crack,  or  anything  of 
that  kind.  A  defect  in  the  condition  of  the  way,  or  works, 
or  machinery,  or  plant,  is  certainly  wider,  but  I  do  not 
think  it  is  very  much  wider.  It  means,  I  should  be  inclined 
to  say,  such  a  state  of  things  that  the  power  and  quality 
of  the  subject  to  which  the  word  *  condition '  is  applied 
are,  for  the  time  being,  altered  in  such  a  manner  as  to  in- 
terfere with  their  use.  ...  I  do  not  think  we  ought 
to  put  so  wide  a  construction  on  the  words  *  condition  of 
the  way '  as  to  include  obstacles  lying  upon  the  way,  which 
obstacles  do  not  in  any  degree  alter  the  powers  of  the  way, 
or  alter  its  fitness  for  the  purpose  for  which  it  is  generally 


(t)  The  learned  judge  also  said :  "  Taking  the  case  of  ma- 
chinery, there  the  absence  of  oil  does  not,  it  seems  to  me, 
affect  the  permanent  condition  of  the  thing  itself. ' '  The  authors 
with  diffidence  submit  that  this  dictimi  cannot  be  relied  on  to 
prove  the  proposition  that  the  absence  of  oil  is  not  a  defect  in 
the  condition  of  the  machinery.  The  bearings  of  working 
machinery  must  be  always  lubricated,  and  this  would  seem  to 
be  properly  expressed  by  saying  that  they  must  be  kept  in  a 
slippery  or  frictionless  condition. 
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employed,  and  cannot  be  said  to  be  incorporated  with      Chap.  z. 

it"  (A).  

On  the  other  hand,  it  has  been  held  (/),  and  the  decision  Unfitness  for 
has  the  express  approval  of  the  Court  of  Appeal  (m),  that  defect  in  the 
there  is  a  "  defect  in  the  condition  "  of  a  machine  if  it  be  «»^^tion. 
applied  to  a  purpose  for  which  it  is  unfitted,  though  the 
machine  may  be  perfect  in  itself  (w).   In  the  earlier  case  (o),  ^^J* 
the  workman  had  been  killed  by  a  large  piece  of  coke 
falling  on  his  head  from  a  X'lfttf orm  on  the  top  of  a  lift 
used  for  raising  coke  to  the  top  of  a  blast  furnace,  at  the 
foot  of  which  it  was  the  workman's  duty  to  work.    It  was 
not  alleged  that  the  lift  was  in  any  way  out  of  repair,  but 
its  sides  were  not  fenced  to  preyent  the  fall  of  coke.     The 
County  Court  judge  holding  that  a  defect  in  the  original 
construction  was  not  a  defect  '^  in  the  condition"  of  the  lift, 
gave  judgment  for  the  defendants,  but  the  Queen's  Bench 
Division  set  aside  the  judgment  and  ordered  a  new  trial  (/?). 
In  the  case  before  the  Court  of  Appeal  (^),  one  of  the  de-  (^'^pp»  v« 
fendants  had  caused  a  scaffold  to  be  set  up  in  a  house  in 
process  of  erection  by  them.     The  boards  of  the  scaffold 
rested  on  a  piece  of  wood,  of  which  one  end  was  placed  in 
a  hole  in  the  wall,  while  the  other  was  supported  on  a 
rung  of  a  ladder  in  use  by  the  plaintiff,  who  was  at  work 
on  the  upper  storey.     When  the  plaintiff  stepped  on  to 
the  ladder  to  descend,  it  broke  in  two,  and  the  plaintiff, 

{k)  It  may  be  observed  that  this  decision  would  have  been 
opposed  to  any  attempt  on  the  part  of  the  plaintiff  in  Gibhs  v. 
G,  W.  R.  Co.  (12  a  B.  D.  208 ;  53  L.  J.,  Q.  B.  543;,  to  bring 
his  case  within  this  first  sub-section :  see /?o«^,  pp.  295,  296. 

(/)  Heske  v.  SamueUon,  12  Q.  B.  D.  30;  53  L.  J.,  Q.  B.  45. 

(m)  In  Cripp»  v.  Judge,  13  Q.  B.  D.  583;  53  L.  J.,  Q.  B. 
517. 

{n)  The  same  principle  has  been  acted  on  in  Scotland  in  a 
case  where  a  crane  was  used  to  tear  up  rails  and  sleepers 
imbedded  in  the  ground :  Welsh  v.  Moiry  12  R.  590. 

(o)  Supra,  note  (/). 

Ip)  On  the  second  hearing  the  learned  County  Court  judge 
found  for  the  defendants  on  the  facts ;  ex  rel.  am, 

{q)  Supra,  note  (w). 
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Chap.  z.  with  the  ficaffold  and  the  men  who  were  standing  on  it, 
fell  to  the  ground,  and  he  was  injured.  No  evidence  was 
given  as  to  the  condition  of  the  ladder,  but  the  jury  found 
that  it  was  insufficient  for  the  purposes  for  which  it  was 
being  used  at  the  time  of  the  accident,  and  gave  their  verdict 
for  the  plaintiff.  The  Court  of  Appeal  discharged  a  rule 
obtained  by  the  defendant  and  upheld  the  verdict,  Brett, 
M.  B.,  saying,  *'  There  is  no  evidence  that  each  part  of  the 
scaffold  was  not  sound,  but  the  question  is,  whether  the 
whole  arrangement  as  used  was  in  a  safe  condition  F  That 
was  left  to  the  jury,  and  in  my  opinion  there  was  evidence 
on  which  it  t30uld  rightly  be  left  to  them.  ...  It 
comes  to  this,  that,  although  each  part  might  be  sufficient, 
yet,  if  the  whole  arrangement  was  defective  for  the  pur- 
pose for  which  it  was  applied,  there  would  be  a  defect  so 
as  to  bring  it  within  the  Act.  I  am  of  opinion  that 
that  (r)  was  a  right  decision,  and  governs  the  present 
case." 
Result  of  Of  the  foregoing  authorities  the  result  appears  to  be 

Bu  on  les.  ^j^^^  ^1^^^  ,j  defect  in  the  condition  of  the  ways,  works,  ma- 
chinery or  plant,"  will  indude  any  failure  or  impropriety 
in  the  ways,  &c.,  regarded  as  a  whole,  except  a  failure  or 
impropriety  due  to  the  casual  interpolation  of  extraneous 
and  independent  substances  («). 

The  question  whether  insufficiency  of  light  constitutes  a 
defect  in  the  condition  of  the  ways,  &c.,  may  possibly  be 
answered  in  the  affirmative,  but  the  employer's  liability  in 
respect  of  such  matters  depends  upon  considerations  more 
conveniently  dealt  with  at  a  later  page,  to  which  the  reader 
must,  therefore,  be  referred  (t). 


(r)  Viz.f  Heske  v.  iSamueUon,  12  Q.  B.  D.  30;  53  L.  J., 
Q.  B.  45. 

(e)  It  may  be  observed  that,  strictly  spealdng,  the  words 
** defect"  and  "condition"  seem  to  have  no  affinity,  and  the 
word  *  impropriety"  would  have  been  more  appropriately 
used :  see  sect.  2 ;  and  see  poet^  p.  283. 

{t)  Bee  poet,  p»  256. 
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The  word  "  ways  "  (u)  in  the  sub-section  of  the  Act  set  Chap.  x. 
out  above  will  no  doubt  comprise  the  roads,  paths,  passages,  ■w'ayB  works, 
connecting  bridges  {x)y  &c.,  in  and  about  the  business  pre- 
mises, or  the  place  where  the  operations  are  being  carried 
on,  either  of  which  seem  to  be  included  in  the  term 
"  works  "  (y).  The  word  way  here  does  not  mean  a  right 
of  way,  a  right  to  pass  and  repass  in  any  particular 
direction,  but  it  means  the  material  thing  itself  upon 
which  persons  walk,  which  may  be  used  within,  or  used 
in  connection  with  the  business  of  the  employer  (s). 

"  Machinery  "  is  a  word  which  is  sufficiently  intelligible  Maduiwry  or 
in  itself,  and  "  plant "  has  been  defined  as  the  fixtures,  ^ 
tools,  machinery,  and  apparatus  which  are  necessary  to 
carry  on  a  trade  or  business  {a)y  or  are,  in  fact,  used  in 
carrying  it  on ;  and  this  must  obviously  include  the  roll- 
ing stock  of  a  railway  (().  It  will  not,  however,  as  appears 
from  the  context,  include  any  animals  which  may  be  used 
in  the  business  {c). 

Connected  with  or  used  in  the  bmineas  of  the  employer.-^  Maohinery, 
There  may  very  weU  be  "ways  "  or  "  machinery  "  upon  ^Si'^bJiri! 
the  employer's  premises,  which  cannot  be  properly  described  ^esa. 
as  being  "  connected  with  or  used  in  "  his  business.     Fur- 
ther, the  plant,  &c.,  must  be  used  in  the  business  of  the 


(u)  The  word  *'  ways,"  in  a  lease,  has  been  construed  not 
to  include  a  tramway  placed  upon,  but  not  afiixed  to  the  soil : 
Duke  of  Beaufort  v.  Bates,  3  D.  F.  &  J.  381 ;  31  L.  J.,  Ch. 
481. 

(x)  See  De  Colyar's  County  Court  Cases,  p.  164. 

(y)  Note  the  use  of  the  word  in  the  fourth  schedule  to  the 
Factory  Act  (41  Vict.  c.  16). 

(2)  McGinn  V.  Palmer's  Shipbuilding  Co.,  10  Q.  B.  D.  5 ; 
52  L.  J.,  Q.  B.  25. 

(a)  Wharton's  Law  Lexicon,  sub  voc. 

{b)  In  30  &  31  Vict.  c.  127,  s.  4,  the  word  "plant"  does 
not  appear  to  include  "  roUing  stock,"  but  this  is  an  Act  alio 
intuitu.  As  to  its  construction,  see  G.  N.  R.  Co.  v.  Tahourdin, 
13  a  B.  D.  320;  53  L.  J.,  Q.  B.  69. 

(c)  That  the  word  plant  may,  for  some  purposes,  include 
horses :  see  Blake  v.  Shaw,  Johns.  732. 


248  CIRCUMSTANCES  TO  WHICH  ACT  OF  1880  APPLIES. 

Ohap.  z.  emplojer ;  a  limitation  which  appears  to  exclude  from  the 
operation  of  this  suh-section  the  matters  and  things  con- 
nected with  the  domestic  or  residential  puiposes ;  and  the 
calling  in  of  a  jobbing  workman  to  repair  one's  private 
house  may  still  be  done  without  incurring  the  serious 
additional  burden  imposed  by  the  Act  (d).  But  it  is 
apprehended  that ''  business  "  as  used  here  does  not  neces- 
sarily mean  trade^  and  if  a  private  person  chooses  per- 
sonally to  perform  matters  usually  handed  over  to  con- 
tractors, as,  for  example,  to  build  his  own  house,  such  an 
undertaking  might  perhaps  then  become  his  bminessy  so  as 
to  bring  the  plant,  &c.  used  in  it  within  the  words  of  the 
Act  (e).  And  these  remarks  appear  to  be  supported  by 
the  exclusion  from  the  category  of  workmen,  of  the  class 
of  domestic  or  menial  servants  only,  who  are,  as  we  have 
seen,  in  attendance  more  or  less  directly  on  the  person  of 
their  master  (/). 
Mochineiy,  It  may  be  observed,  that  the  machinery  or  plant,  &c.,  need 

be  the  pro- °  ^^^  ^  t^®  property  of  the  employer,  the  words  of  the  Act 
pCTtyj)f  em-  being  apparently  chosen  so  as  to  avoid  this  restriction. 
And  notwithstanding  apparent  authorities  to  the  contrary, 
it  is  submitted  that  the  words  ^'  used  in "  mean  merely 
what  they  say,  and  that  if  the  plant  is  shown  to  be  in  fact 
used  in  the  employer's  business,  that  is  enough  in  this 
particular  to  render  the  Act  applicable.  But  that  is  by 
no  means  the  same  thing  as  making  the  employer  liable, 
for,  on  the  principle  explained  above  {g),  which  is  never  to 
be  lost  sight  of  in  dealing  with  the  Act,  the  workman  is 
merely  relegated  by  the  Act  to  the  position  of  one  of  the 

(d)  See  a  case  in  the  Bristol  County  Court,  noted  in  the 
Law  Times  newspaper  of  Dec.  15,  1883,  at  p.  118. 

(e)  One  may  be  allowed  to  ask  whether  the  undertaking 
of  a  well-known  amateur  architect  in  restoring  part  of  a  cathe- 
dral under  his  own  supervision  and  control  was  not,  for  the 
time  being,  the  business  of  that  learned  gentleman,  though  it 
was,  in  fact,  carried  on  at  his  expense. 

(/)  See  antCf  Chap.  IX.,  p.  214. 
(y)  Ante,  p.  237  et  seq. 


ployer. 
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public,  who  could  have  no  right  of  action  against  the  em-  Chap.  x. 
ployer  for  injuries  caused  by  materials  or  things  used  in 
his  business  by  his  servants  without  his  authority,  either 
express  or  implied.  But  there  is  no  doubt  that  the  em- 
ployer may  incur  liability  in  respect  of  things  which  are 
used  with  his  authority  and  under  his  control,  and  which, 
therefore,  he  has  adopted  as  his  own  (h),  provided  there  be 
evidence  of  negligence  (i). 

In  a  case  under  the  Act  (/;),  the  plaintifE  had  been  in-  Plant  tued 
jured  by  the  breaking  of  a  defective  ladder.     It  appeared  ^i^^l  ^." 
that  the  defendant's  foreman  had  authority  to  borrow  thority. 
ladders,  and  did  in  fact  borrow  three,  for  use  in  the  job 
which  the  defendant  had  in  hand.     But  it  also  appeared 
that  the  ladder  in  question  was  not  borrowed  by  the  fore- 
man, but  by  another  person,  and  the  Court  saying  that 
the  three  ladders  borrowed  by  the  foreman  must  be  treated 
as  having  for  the  time  formed  part  of  the  defendant's 
plant,  held  that  as  this  ladder  had  not  been  borrowed  with 
the  employer's  authority,  it  formed  no  part  of  his  plant, 
and  its  use  imposed  no  liability  upon  him. 

Unless  the  defect  arose  from  or  had  not  been  discovered  or  Act  does  not 
remedied  owing  to  the  negligence, — The  first    and    most  JJSl!^^"" 
obvious  deduction  from  these  words  is  that  there  is  no 
liability  under  the  Act  for  a  latent  defect,  that  is  to  say, 
one  which  no  skill  or  care  could  detect.    In  other  words, 
the  Act  does  not,  any  more  than  the  common  law,  impose 


(A)  In  John  v.  Bacon,  L.  R,  5  C.  P.  437 ;  39  L.  J.,  C.  P. 
365,  the  defendant  was  held  liable  for  the  state  of  a  hulk 
belonging  to  a  third  person,  which  he  was  allowed  to  use  for 
his  own  purposes,  on  the  ground  that  it  was  under  his  control, 
and  that  he  had  invited  the  plaintiff  to  come  on  board  it. 
And  in  Fraser  v.  Fraser,  9  R.  896  (Sc.),  the  employer  was 
held  liable  for  a  defect  in  a  rope  which  he  had  borrowed  for 
use  in  operations  of  a  dangerous  kind,  but  which  was  not 
examined  or  tested  by  him. 

(i)  See  next  page. 

(k)  Jones  v.  Burford,  Q.  B.  D.,  6th  Dec.  1884, 1  Times  Law 
Beports,  137. 


250  CIRCUMSTANCES  TO  WHICH  ACT  OF  1880  APPLIES. 

Chap.  z.  upon  the  employer  a  warranty  of  the  soundness  of  his 
premises  or  plant  (/) ;  and  the  plaintiff  must,  as  we  have 
seen,  give  evidence  of  negligence  on  the  part  of  the  em- 
ployer or  the  person  mentioned  in  the  sub-section  (m).  In 
a  Scotch  case,  which  came  before  the  Court  of  Session  (n), 
the  workman  had  been  injured  by  the  breaking  down  of  a 
bogie  on  which  a  heavy  casting  was  being  conveyed  in  the 
defenders'  works.  In  the  course  of  the  operation  the 
bogie  stuck  fast  and  the  hind  wheel  came  in  contact  with 
the  ground,  and  then  the  bracket  attaching  it  to  the  bogie 
broke.  But  the  bogie  had  been  frequently  used  to  carrj 
castings  of  equal  weight  to  the  one  in  question,  and  was 
regarded  as  the  best  bogie  in  the  defenders'  works,  and 
there  was  no  reason  to  suspect  any  flaw  in  the  bracket. 
The  Court  assoilzied  the  defenders  on  the  ground  that  the 
accident  was  a  pure  misadventure,  and  not  due  to  any 
negligence. 
Cause  of  The  important  point  to  be  considered  is  the  cause  of  the 

of  iMxident.  existence  of  the  defect  at  the  time  of  the  accident.  The 
original  cause  of  the  defect  may  be  a  matter  quite  out  of 
the  employer's  business,  and  where  machinery  or  plant  is 
procured  from  a  competent  manufacturer  there  would  not 
generally  be  any  negligence  in  using  it  without  testing 
it(o).  And  similarly  the  employer  may  hire  plant  for 
immediate  use  from  a  proper  person  for  a  particular  pur- 
pose without  necessarily  incurring  liability  for  defects  in 
it,  which  rendered  it  unfit  for  the  purpose  for  which  it  is 
let  out  and  used.  In  such  a  case,  it  being  assumed  that 
the  plant  has  not  been  selected  or  specified  by  the  em- 
ployer, he  will  have  discharged  his  duty  by  procuring  the 


(/)  See  ante,  p.  149. 

(m)  The  defect  may,  however,  be  so  gross  that  its  mere 
description  will  show  that  there  has  been  negh'gence  some- 
where; but  see  postf  p.  257. 

(n)  Seeley  v.  Jackson^  20  Sc.  L.  E.  11. 

(o)  See  antCf  Chap.  VII.,  p.  151. 
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plant  from  a  proper  person  (/?).    Accordingly,  in  a  case      Chap.  x. 
under  the  Act,  the  defendant  was  held  not  to  be  liable 
to  one  of  his  workmen  for  injuries  caosed  by  an  alleged 
defect  in  a  cart  which  had  been  hired  for  the  purpose  for 
which  it  was  lused  (g).    And  the  position  of  the  employer 
will,  it  seems,  be  substantially  the  same  with  reference  to 
plant  which  has  been  lent  to  him  gratuitously  (r).     It  is  XJ»e  of  ma- 
submitted  that  the  proper  question  in  each  case  is,  whether  without 
there  was  in  the  circumstanoes,  or  in  the  nature  or  appear-  ^^^e- 
ance  of  the  plant  hired  or  borrowed,  anything  which  woxild 
lead  a  reasonably  prudent  man  either  to  refrain  from 
using  the  plant  or  to  examine  it  before  use.    But  as  far  as 
his  servants  are  concerned  the  employer  will  be  generally 
imder  the  same  obligation  to  test  and  repair  hired  or  bor- 
rowed plant,  &c.,  after  it  has  been  some  time  in  use  as  if 
it  were  his  own  («). 

And  so,  in  Ft^aser  v.  Fraser  (^),  where  the  d^ath  of  a  Fra»er  r. 
"  steeple  jack  "  had  been  caused  by  the  breaking  of  a  rope    ^^^' 
which  had  been  borrowed  by  the  defender  for  the  work, 
and  which  though  originally  sufficient  after  some  use  ap- 
peared to  have  become  defective,  the  defender  was  held 
liable  for  not  having  made  any  examination  of  it  which. 


{p)  See  ante,  pp*  24,  151.  The  duty  of  the  person  who 
lends  chattels  for  hire  in  respect  of  defects  therein  would 
appear  to  be  the  same  as  that  of  a  vendor :  see  Hyman  v. 
Nye,  6  Q.  B.  D.  685,  690  ;  and  the  warranty  of  fitness  will  bo 
governed  by  the  same  rules,  and  will  not  therefore  apply  to 
the  case  of  the  hire  of  a  specific  chattel,  which  the  hirer  has 
selected :  see  Robertson  v.  Amazon  Tug  Co,,  7  Q.  B.  D.  604 ; 
61  L.  J.,  Q.  B.  68. 

{q)  Allmarch  v.  Walker  (Q.  B.  Div.),  notod  in  the  Law 
Times  newspaper,  March  28th,  1885,  at  p.  391. 

(r)  As  to  the  liability  of  the  gratuitous  lender  of  a  chattel, 
see  post,  p.  450. 

(*)  As  to  which  see  ante,  Chap.  I.,  p.  42. 

(t)  9  E.  896  (Sc.);  19  Sc.  L.  R.  646,  explained  in  Mac- 
farlane  v.  Thompson,  12  E.  232,  235  (Sc.) ;  22  Sc.  L.  E.  179 ; 
but  the  explanation  does  not  affect  the  purpose  for  which  the 
case  is  here  referred  to. 
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Chap.  X. 


There  muBt 
be  breaoh  of 
the  duty  to 
the  injured 
workman. 


aocording  to  the  evidenoe,  would  have  led  to  the  diBOOvei)^ 
of  the  defect. 

The  defect,  then,  must  be  shown  to  owe  its  existence  at 
the  time  of  the  accident  to  negligence^  that  is  to  saj,  to  a 
breach  of  duty.  Moreover,  the  duty  which  has  to  be 
considered  is  the  duty  which  is  owed  to  the  injured  work- 
man {x)f  and  may  be  quite  different  from  that  which  is 
owed  to  the  rest  of  the  employer's  servants.  Suppose  that, 
altogether  through  the  carekssnesa  of  the  employer,  or  of 
the  persons  entrusted  with  the  duty  of  looking  after  the 
ways,  &c.,  a  foot-bridge  becomes  and  is  allowed  to  remain 
in  a  defective  and  dangerous  condition,  so  that  a  workman 
who  is  injured  whilst  using  the  bridge  in  the  course  of  his 
duty  and  ignorant  of  its  condition  would  clearly  have  a 
right  to  sue  the  employer  in  the  first  case  at  common 
law  (y)  or  under  the  Act,  and  in  the  second  imder  the 
Act.  Then,  suppose  that  the  employer,  or  one  of  the  per- 
sons entrusted  with  the  duty,  determines  to  put  an  end 
to  the  danger  and  directs  a  workman  to  repair  the  bridge, 
telling  him  that  it  is  in  a  dangerous  condition.  Now, 
whether  this  workman  be  one  of  the  employer's  regular 
staff  or  a  jobbing  workman  called  in  for  the  occasion,  it  is 
clear  that  qua  this  operation  there  has  been  no  breach  of 
duty  to  him,  and  therefore  no  negligence.  He  cannot  be 
heard  to  complain  of  the  bridge  being  defective,  inasmuch 
as  that  very  thing  is  the  cause  of  his  being  there  and  ho 
undertook  to  set  it  right,  being  paid  for  the  risk  he  ran 
and  volimtarily  incurring  it  (2). 

The  above  illustration  is  sufficient,  the  authors  submit, 
to  show  that  the  only  interpretation  of  the  Act,  which  is 


(x)  See  antCf  pp.  3,  22. 

(y)  See  antCy  Chap.  VII.  p.  152. 

(2)  See  the  jud^ent  of  6ay,  J.,  in  Griffiths  v.  London^  Sec, 
Docks  Co,,  12  a  B.  D.  493;  affirmed  in  C.  A.,  13  Q.  B.'D. 
259;  53  L.  J.,  Q.  B.  504:  see  ante.  Chap.  YII.,  and  espe- 
cially the  case  of  Ogden  v.  Rummens^  3  F.  &  F.  751,  cited  at 
p.  138. 
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consonant  with  justice  and  principle,  is  to  be  found  in  the  Chap.  x. 
rule  laid  down  above  (a)  on  the  authority  of  Chiffitha  v. 
Dudley  (6),  namely,  that  under  the  Act  the  duty  owed  to 
workmen  must  still  be  regulated  by  their  contract  of 
service.  For  the  result  of  a  decision  to  the  effect  that  the 
workman  in  the  illustration  could  sue  the  employer  for 
injuries  received  in  consequence  of  the  defects  in  the  con- 
dition of  the  bridge  would  be  that  the  workman  would 
receive  compensation  as  well  as  pay  increased  on  account 
of  the  risk,  in  other  words,  he  would  have  the  benefit  of 
an  insurance  of  which  he  received  the  premiums.  In  such 
a  case  there  can  be  no  duty  owed  to  the  workman  in 
respect  of  the  defect  he  is  paid  to  remedy  and  the  risk  he 
is  paid  to  encounter. 

Moreover,  in  such  and  similar  cases  the  workman's 
injuries  are  in  truth  not  caused  "  by  reason  of  the  defect  '* 
but  by  the  workman's  intentionally  putting  himself  in 
contact  with  \i{c).  In  Martin  v.  ConnaVa  Qu^y  Co.{d)  Martin  v. 
there  was  a  waggon  and  engine  on  a  line  of  rails,  and  the  q^^^  '  ^"^^ 
waggon  was  in  a  defective  state  on  accoimt  of  the  brake. 
The  plaintiff,  a  brakesman,  knew  this  and  used  the 
waggon.  He  knew  how  to  use  the  brake  by  putting  a 
brick  in,  and  that  he  should  not  start  the  engine  till  this 
was  done.  But  on  the  occasion  in  question,  in  order  to 
save  time,  he  told  the  engine-driver  to  move  away  before 
he  had  put  the  brick  in,  and  then  proceeded  to  do  so 
while  the  waggon  was  in  motion,  and  consequently  he 
tripped  up  and  was  run  over.  The  result  of  the  trial  in 
the  County  Court  being  in  favour  of  the  plaintiff,  the 
defendants  appealed  and  the  Qrueen's  Bench  Division 
made  absolute  a  rule  for  a  nonsuit  on  the  ground  given 
above. 

(a)  See  ante,  p.  239. 

(b)  9  Q.  B.  D.  357;  51  L.  J.,  Q.  B.  543. 

(c)  See  per  Bramwell,  L.  J.,  in  Lax  v.  Mayor  of  Darlington^ 
5  Ex.  D.  28,  36;  49  L.  J.,  Ex.  105. 

(rf)  33  W.  E.  216. 
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Chap.  X.  The  negligejice  of  the  employer  or  of  some  person  in  the 

Neffliirence  of  ^^^^  ^f  ^^^  employery  and  entrusted  by  him  with  the  duty  of 
the  employer,  seeing  that  the  xcays^  Sfc.y  were  in  proper  conditiofi. — As 
regards  the  employer's  own  negligenoe  the  Act  has  intro- 
duoed  no  change  in  the  law,  which  on  this  point  remains 
as  it  was  stated  to  be  in  a  former  chapter  {e).    And  what 
the  authors  submit  as  the  reasonable  explanation  of  the 
employer's  name  being  here  inserted  is  to  be  found  at  an 
earlier  page  to  which  reference  must  be  made  (/}. 
Negligence  of      The  effect  of  the  above  words  is  to  identify  the  person 
^la^  with    there  specified  with  the  employer,  and  to  take  him  out  of 
duty.  tiie  category  of  "  fellow-servants,"  and  so  to  render  the 

employer  responsible  for  his  negligence ;  it  being  noticed 
that  he  must  be  in  the  service  (g)  of  the  employer.  Grene- 
rally  speaking,  also,  the  employer  cannot  improve  his 
position  in  this  respect  by  not  appointing  any  such  person, 
for  that  may  be  negligence  on  his  own  part.  It  appears, 
too,  that  this  person  may  be  one  in  whom  the  duty  of 
seeing  to  the  ways,  &c.,  is  only  a  part  of  his  ordinary 
duties,  and  that  he  may  possibly  be  of  equal  or  even 
inferior  grade  to  that  of  the  injured  workman.  But  he 
must  be  " entrusted — by  t/ie  employer — with  the  duty"  and 
each  of  these  terms  seems  to  be  important,  as  denoting  a 
person  who  is  in  a  position  of  some  responsibility,  and 
selected  by  the  employer  himself  or  by  his  authority. 
Moreover,  the  use  of  the  phrase  and  "  the  duty  "  point  to 
a  person  who  has  the  general  duty  of  seeing  that  the 
ways,  &c.,  are  in  proper  condition,  and  not  one  who  is  a 
mere  labourer  working  under  others,  and  who  merely  has 
to  look  after  the  ways,  &c.,  at  some  particular  moment,  or 
to  repair  them  on  some  particular  occasion  (A).     There 

(e)  See  ante,  Chap.  VII. 

(/)  See  ante,  p.  208. 

(g)  See  ante,  Chap.  III. 

(A)  See  Gihbs  v.  G.  IV.  R.  Co.,  12  Q.  B.  D.  208,  212;  53 
L.  J.,  Q.  B.  543,  545,  a  decision  on  the  words  '^  the  charge  or 
control"  in  sub-sect.  5,  which  will  be  found  died  post,  p.  295. 
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may  be,  however,  as  it  seems,  several  of  these  persons,      Chap.  z. 
each  being  entrusted  with  the  duty  of  looking  after  his 
own  particular  part  of  the  ways,  &c.,  or  they  may,  perhaps, 
be  jointly  entrusted  with  the  duty  of  looking  after  the 
whole. 

The  mere  statement  by  a  witness,  and  especially  a  Position  of 
witness  for  the  plaintiff,  that  he  himself  or  any  particular  to  be^eter- 
person  was  entrusted  with  the  duty  of  seeing  that  the  mined  by  hia 
ways,  &c.,  were  in  proper  condition  is  not  sufficient,  and  a  menta. 
question  put  in  those  terms  would  be  objectionable,  and 
ought  to  be  disallowed.     To  act  upon  such  evidence  would 
be  to  make  the  witness  the  judge  of  the  law,  and  not  the 
witness  of  facts,  and  it  is  for  the  plaintiffs  to  show  by 
evidence  the  various  duties  of  the  person  in  question  when 
it  would  be  for  the  Court  to  say  whether,  having  such 
duties,  he  was  such  a  person  as  the  statute  intended  to 
describe  (t). 

A  further  illustration  may  be  put  in  this  connection  to  Person  en- 
show  the  justice  and  correctness  of  the  rule  that  the  con-  ^uty  himadf 
tract  of  service  still  regulates  the  workman's  position,  injured. 
Suppose  a  workman  entrusted  with  this  duty  is  himself 
injured  by  reason  of  a  defect  which  is  not  obvious,  but 
which,  if  he  had  performed  his  appointed  task,  he  would 
easily  have  discovered.    If  he  is  to  be  placed  for  all  pur- 
poses in  the  position  of  one  of  the  public,  he  could  gene- 
rally recover  damages  against  the  employer  under  the  Act 
for  this  injury.     It  will  be  said  that  the  rule  as  to  contri- 
butory negligence  would  afford  a  defence  to  such  a  claim. 
But  this  is  not  so.    For  there  is  no  duty  upon  a  member 
of  the  public  to  examine  the  condition  of  ways,  works, 
machinery  or  plant  with  which  he  may  lawfully  come  in 
contact,  and  the  duty,  a  breach  of  which  is,  in  fact,  the 

(t)  See  Gibbs  v.  G.  W,  R.  Co,<,  supra.  This  rule  is  a  valu- 
able one  to  the  emplover,  as  the  person  whose  negligence 
caused  the  accident  will  often  be  favourable  to  the  injured 
workman,  and  naturally  not  averse  to  make  compensation  at 
someone  else's  expense  for  the  injury  he  has  inflicted. 
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Chap.  z.      cause  of  the  accident,  arises  solely  out,  and  is  indeed  part, 
of  the  contract  of  service,  which,  ex  hypothesis  being  deemed 
to  be  non-existent,  cannot  be  relied  upon. 
Qu<ere,  The  qucstion  whether  insufficiency  of  light  constitutes  a 

Buffidency^of  defect  in  the  condition  of  the  ways,  &c.,  is  not  easy  to 
light  a  defect,  answer,  and  much  may  be  said  against  either  view.  But 
assuming  this  question  to  be  answered  in  the  affirmative, 
there  remain  still  greater  difficulties  in  the  way  upon  the 
next  question,  viz,y  whether  this  defect  arose  from  any 
negligence  for  which  the  employer  is  responsible.  For 
there  is  no  duty  usually  upon  the  employer  to  light  his 
premises  (A;),  and  the  absence  of  light  is  an  obvious  thing 
which  should  call  for  greater  care  from  the  workman  (/). 
Moreover,  the  person  who  had  omitted  to  light  up  the 
ways,  &o.,  would  frequently  not  answer  to  the  description 
of  a  person  entrusted  with  the  duty  of  seeing  that  the 
ways  were  in  proper  condition.  Of  course  the  whole 
arrangement  may  amount  to  a  trap  ioi  the  workman, 
as  where  holes  are  cut  without  the  workman's  know- 
ledge, and  left  unfenoed  in  a  passage  which  he  might  from 
his  experience  of  it  properly  traverse  in  the  dark.  Then, 
no  doubt,  there  would  be  a  good  cause  of  action,  but  the 
defect  would  be  constituted  by  the  holes,  and  not  by  the 
darkness.  And  suppose  there  was  an  obstruction  in  the 
passage  the  workman's  rights  would  probably  be  better 
determined  under  one  of  the  other  sub-sections  (w). 
Ret  ipsa  to-  Where  a  stranger  has  been  injured  by  a  thing  which  is 

cation  of  rule  solely  imder  the  management  of  an  employer  and  his 
to  Act.  servants,  in  some  cases  res  ipsa  loquitur;  that  is  to  say, 

the  accident  itself  raises  a  presumption  of  negligence  on 
the  part  either  of  the  employer  or  of  his  servants  (w).    In 

(Jk)  Seymour  v.  Maddox,  20  L.  J.,  Q,  B.  327;  16  Q.  B.  326 ; 
Robertson  v.  Adamson,  24  D.  1231  (Sc.) :  see  antej  Chap.  VII., 
p.  155. 

[I)  See  Wilkinson  v.  Fairrie,  32  L.  J.,  Ex.  73. 

(m)  See  anie^  p.  244. 

(»)  See  as  to  this  principle,  post^  Chap.  XIV. 
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either  ease  the  stranger  can  sue  the  employer,  so  that  no      Chap.  x. 
distinotion  need  be  made. 

Before  the  Employers*  Liability  Act,  however,  the 
maxim  res  ipsa  loquitur  could  very  rarely,  if  at  all,  be 
applied  in  an  action  for  personal  injury  by  a  workman 
against  his  employer;  as  in  every  case  it  was  necessary 
that  the  evidence  should  show  negligence  on  the  part  of 
the  employer  personally  (o).  In  this  respect  the  Act  has 
been  said  to  have  introduced  an  alteration,  in  giving  the 
workman  the  same  remedies  as  if  he  had  been  a  stranger. 
In  Huxam  v.  Thorns  {p)y  which  was  an  appeal  from  the  Kuxamy. 
County  Court  by  way  of  motion  for  a  rule  to  enter  a  non-  *^^' 
suit,  the  workman  had  been  killed  by  falling  off  part  of  a 
scaffold  called  a  runner.  It  was  contended  that  there  was 
no  evidence  that  the  employer,  or  any  person  for  whose 
acts  he  was  responsible,  had  been  negligent,  or  that  the 
scaffold  was  defective,  and  that  the  finding  of  the  learned 
County  Court  judge  in  favour  of  the  plaintiff  could  not  be 
supported.  The  Court,  however,  declined  to  grant  a  rule, 
holding  that  there  was  evidence  for  the  consideration  of 
the  judge.  And  Field,  J.,  referring  to  the  case  of  Scott  v. 
London  Dock  Co.  (q),  said,  "  under  the  old  law  there  would 
have  been  a  good  defence  to  the  action,  but  this  was  just 
one  of  those  [cases]  within  the  meaning  of  the  Act  which 
the  Legislature  passed  to  alter  the  existing  law."  It  is 
submitted  that  the  ruling  in  this  case  is,  at  least,  one 
which  must  be  cautiously  applied,  inasmuch  as  it  is  not 
every  accident  which  will  raise  a  prhnd  facie  case  of  negli- 
gence, and  the  workman  is  often  as  capable  of  explaining 
the  cause  of  the  accident  as  the  employer  is.  Moreover, 
the  employer  is  not  liable  to  his  workmen  for  the  negli- 

(o)  See  ante.  Chap.  YII.,  p.  140,  and  Mac/arlane  v.  Thomp- 
son, 12  E.  232  (Sc.),  explaining  Walker  v.  Olsen,  9  R.  946 

(Sc.). 

(/>)  Q.  B.  Div.,  19th  January,  1882 ;  Law  Times  newspaper, 
28th  January,  1882. 

(y)  34  L.  J.,  Ex.  220. 

R.  8 


258  CIRCUMSTANCES  TO  WHICH  ACT  OF  1880  APPLIES^. 

Chap.  z.  gence  of  all  his  servants,  nor  even,  as  has  been  seen,  for 
the  negligence  of  all  those  servants  who  have  to  do  work 
upon  or  to  repair  the  ways,  &c.,  and  under  whose  manage- 
ment the  ways  may,  in  one  sense,  be  said  to  be  (r).  And 
lastly,  the  dictum  appears  to  be  answered  by  the  criticifim 
on  an  earlier  page  (a),  and  to  be  entirely  opposed  to  that 
which  the  authors  have  endeavoured  to  show  is  the  true 
rule  {i)  for  the  application  of  the  Act — namely,  that  the 
plaintifE  must  give  evidence  of  a  breach  of  a  duty  owed  to 
the  workman  in  his  capacity  of  servant  before  he  can  claim 
the  benefits  of  the  Act.. 

The  portion  of  the  statute  considered  in  the  foregoing 
pages  has  undoubtedly  conferred  a  great  benefit  upon  work- 
men, and  remedied  the  apparent  hardship  of  those  cases 
where  they  are  exposed  to  undue  peril  by  the  default  of 
overseers  and  such  persons  to  whom  duties  of  examination 
are  committed,  and  upon  whose  vigilance,  therefore,  the 
safety  of  the  persons  engaged  in  the  work  very  largely 
jiaird  y.  depends.  An  instance  of  this  is  afforded  by  the  Scotch  case 

f  ona^  ,  ^j  JSrttVrf  V.  McMonagle  («).  Here  the  plaintiff,  who  was  a 
miner,  had  observed  that  the  roof  of  a  part  of  the  pit  closo 
to  which  he  had  to  pass  was  insecure,  and  he  gave  warning 
to  the  oversman  of  this  defect.  The  oversman  promised 
to  get  the  roof  propped,  and  told  him  to  go  on  working, 
which  he  accordingly  did  {x).     The  roof  was  propped,  but 

(r)  See  ante^  p.  254. 

(«)  See  antSj  p.  240. 

{t)  The  reader  may  be  reminded  that  this  rule  is  derived 
from  Griffiths  v.  Earl  of  Dudley  (9  Q.  B.  D.  357 ;  51  L.  J., 
Q.  B.  543),  a  later  decision  of  the  same  learned  judge  and 

Cave,  J. 

(«)  9  E.  364  ;  19  8c.  L.  E.  256.  Compare  Hall  v.  Johnson 
(34  L.  J.,  Ex.  222),  a  case  before  the  Act,  where  the  plaintiff 
failed  under  almost  identical  circumstances :  and  see  Gallagher 
V.  Piper,  33  L.  J.,  C.  P.  329. 

(x)  As  to  the  general  question  of  the  plaintiff's  being  per- 
suaded to  continue  on  the  faith  of  a  promise,  see  Holmes  v. 
Clarke  (31  L.  J.,  Ex.  356),  an  action  at  common  law,  where 
the  promise  was  made  by  the  employer  personally :  and  see 
ante  J  Chap.  VII.,  p.  154. 
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insufficiently ;  and  Ehortly  after  it  fell  in  at  the  spot  of     Chap.  x. 
which  the  plaintiff  had  complained,  and  injured  him.   The 
Court  of  Session  held  that  by  the  aid  of  the  above  sub« 
sections  the  plaintiff  was  entitled  to  recover  damages  from 
his  employer. 

II.  Negligence  of  Person  whose  Principal  Duty  is 

Superintendence. 

Personal  injury  (h)  caused  to  a  icorkman  {c)  by  reason  of 
the  mgligence  of  any  person  in  the  service  (d)  of  the  em^ 
ployer  (e)^  whose  sole  or  principal  duty  is  that  of  any 
superintendence  {not  being  ordinarily  engaged  in  manual 
labour)  (/),  whilst  in  the  exercise  of  such  superin" 
tendenCe{g). 

To  understand  the  provisions  of  the  second  sub-section  NegligeQce  of 
of  the  first  section  of  the  Employers'  Liability  Act,  it  is  ^eSt™*^' 
necessary  to  read  it  in  conjunction  with  the  definition 
contained  in  the  eighth  section;  and,  accordingly,  these 
two  portions  of  the  Act  have  been  here  combined  in  the 
above  paragraph,  which,  following  the  order  of  the  sub- 
sections of  section  1,  next  presents  itself  for  consideration. 

Before  proceeding  to  discuss  the  above  provisions  the 
reader  must  be  reminded  that  the  effect  of  the  Act  is 
merely  to  relieve  workmen  and  their  representatives  from 
the  particular  disability  which,  as  pointed  out  in  a  former 
chapter  (A),  would  at  common  law  have  precluded  them 


(&)  See  ante,  p.  235. 

(c)  As  to  the  persons  who  are  included  in  this  term,  see 
ante,  Chap.  IX. 

{d)  As  to  the  meaning  of  these  words  reference  must  be 
made  to  Chap.  III.,  ante, 

{e)  As  to  the  persons  who  are  included  in  this  term,  see 
ante,  p.  232. 

(/)  As  to  what  is  manual  labour,  see  ante,  pp.  225,  226. 

{g)  Sect.  1,  sub-sect.  2 ;  sect.  8 :  see  the  Act  in  Appendix 

(C). 

{h)  Ante,  Chap.  VIH. 

s2 
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Chap.  z.  from  suooessfully  suing  the  employer,  in  respect  of  per* 
sonal  injuries  caused  by  the  negligence  of  fellow-servants. 
The  general  scheme  of  the  Act,  and  the  nature  of  the 
right  of  action  conferred  by  it,  have  been  abeady  fully 
treated  of  at  the  commencement  of  this  chapter  (i) ;  and 
as  the  operation  of  any  particular  sub-section  of  section  I 
can  only  be  ascertained  by  connecting  its  provisions  with 
the  general  enactment  at  the  beginning  and  end  of  that 
section  (which  of  course  applies  equally  to  all  the  sub- 
sections), the  following  remarks  must  be  read  in  connection 
with  what  has  already  been  said  by  way  of  general  expla- 
nation of  the  section. 
Two  points  to      j^  -^[w  ]^q  apparent  that  in  order  to  discover  whether 

oe  considered.  ,  *-^ 

the  circumstances  of  any  given  case  bring  it  within  the 
sub-section  now  to  be  considered  two  points  must  be 
settled,  namely,  first,  whether  the  person  whose  negligence 
caused  the  injury  was  a  superintendent;  and,  secondly, 
assuming  this  to  be  so,  whether  such  person  was  guilty  of 
negligence  whilst  in  the  exercise  of  superintendence.  Unless 
both  these  points  are  settled  in  the  affirmative  this  sub- 
section will  afford  no  remedy  to  the  injured  workman  or 
his  representatives. 
Superinten-         ^he  word  superintendence  seems  properly  to  imply  the 

dence,  mean-  ,  ,  r     r      »/  c  j 

ingof  term,  exercise  of  some  authority  or  control  over  the  person  or 
thing  subjected  to  oversight.  Thus,  to  superintend  has 
been  defined  as  "to  oversee  with  the  power  of  autho- 
rity "(A) — "to  take  care  of  others  with  authority  "  (^. 
For  this  reason  a  mere  time-keeper,  checker,  or  watch- 
man, cannot  be  said  to  be  a  person  to  whom  superintendence 
is  entrusted,  even  although  he  has  no  other  duties  to  per- 
form; and  it  cannot,  therefore,  have  been  intended  that 
the  sub-section  should  apply  to  the  negligent  acts  of  per- 


{%)  Ante,  p.  234  et  seq. 

(k)  Webster's  Diet,  sub  voc, ;  Ogilvie's  Imperial  Diet,  sub 
voc, 

{I)  Latham's  Diet,  sub  voc. 
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sons  who  are  employed  solely  to  report  the  progress  of  the  Chap.  x. 
work,  or  the  conduct  of  those  in  the  employer's  service, 
and  who  have  no  power  to  direct  the  actual  operators  in 
the  performance  of  their  duties.  Accordingly  it  may,  it 
is  thought,  be  safely  assumed  that  the  person  for  whose 
negligence  an  employer  is  liable  under  this  sub-section 
must  be  one  to  whom  he  has  delegated  some  of  that 
authority  or  power  of  control  which  he  would  otherwise 
himself  have  exercised. 

But  in  order  to  determine  whether  the  negligent  person  Nature  of 
was  a  superintendent  within  the  meaning  of  this  provision,  dence!^ 
it  is  necessary  to  carry  the  inquiry  one  step  farther ;  for 
the  question  at  once  arises  whether  any  authority  or 
control,  of  whatever  description,  is  suflScient ;  or  whether 
the  sub-section  points  only  to  a  superintendence  over  the 
injured  workman,  or,  at  any  rate,  over  that  portion  of  the 
work  on  which  he  is  engaged.  It  veill  be  seen  that  the 
sub-section  speaks  of  a  person  "  who  has  any  superinten- 
dence entrusted  to  him  "  (w),  and  the  word  "  any  "  cannot 
be  construed  as  referring  to  the  duration  of  lime  during 
which  the  person  acts  as  a  superintendent,  because  such  a 
construction  would  not  be  consistent  with  the  definition 
given  in  section  8  («).  It  would  appear,  therefore,  that 
as  regards  the  nature  of  the  superintendence  exercised  by 
the  negligent  person  this  sub-section  has  a  very  wide 
scope.  On  the  other  hand,  if  the  employer  carried  on  two 
wholly  independent  businesses,  if  the  negligence  of  a  per- 
son having  superintendence  in  the  one  caused  injury  to 
the  workman  in  the  other,  the  case  would  not  fall  within 
the  mischief  which  the  Act  was  intended  to  remedy  (o). 

A  case  tried  before  Denman,  J.,  upon  the  Northern  Cir-  Kearney  v. 
cuit,  in  November,  1883  (/?),  may  be  usefully  referred  to  "  *^  ^  '" 

(m)   Vide  the  Act  in  Appendix  (C). 
in)  lb. 

(o)  See  ante,  p.  184. 

If)  Kearney  y,  Nicholh^  Nov.  5,  8,  1883,  reported  in  the 
Law  Times  newspaper,  Nov.  24,  1883. 
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Chap.  X.  upon  this  point.  There,  the  plaintiff  was  the  administra- 
trix  of  a  workman  who  had  been  employed  as  underlooker 
in  a  cotton  mill,  and  who  was  fatally  injured  by  the  fall 
of  one  of  the  walls  of  the  mill  whilst  he  was  engaged  in 
cleaning  some  of  the  machinery.  According  to  the  finding 
of  the  jury,  the  fall  of  the  wall  was  due  to  the  negligence 
of  one  Todd,  who  was  employed  by  the  defendants,  the 
mill  owners,  to  superintend  certain  structural  alterations 
in  the  building,  as  clerk  of  the  works.  The  jury  found  a 
verdict  for  the  plaintiff  for  156/.,  but  the  question  having 
been  raised  whether  Todd  was  a  superintendent  within  the 
meaning  of  sect.  1,  sub-sect.  2,  the  learned  judge  reserved 
the  case  for  further  consideration. 

Upon  a  subsequent  day  his  Lordship  gave  judgment  for 
the  plaintiff,  holding  that  thia  provision  covers  a  case  where 
injury  happens  to  a  workman  through  the  negligence  of  a 
person  entrusted  with  superintendence,  even  though  such 
superintendence  be  in  another  department  of  the  work  or 
business.  And  the  learned  judge  gave  an  instance  of  a 
case,  even  stronger  than  that  before  him,  to  which  he 
thought  this  provision  would  also  apply.  "  Suppose,"  said 
he,  *^  there  was  a  factory,  and  that  the  person  injured  was 
one  whose  duty  it  was  to  go  every  day  to  the  factory 
and  put  the  bales  of  goods  into  carts ;  and,  suppose  that 
the  stables  of  the  factory  were  totally  removed  from  the 
other  departments,  and  that  the  foreman  of  the  stables 
negligently  and  improperly  caused  a  furious  horse  to  be 
put  in  a  cart,  the  words  of  the  Act  would  cover  an  injury 
caused  by  such  negligence." 
Superinten-  Taking  the  above  view  of  the  sub-section,  it  follows  that 
over  nwn^r^  the  superintendence  may  be  either  over  men  or  machinery, 
machiueiy.  plant,  &c.  But  it  must  be  remembered  that  a  person  is 
not  a  superintendent  if  he  is  '' ordinarily  engaged  in 
manual  labour  "  (9) ;  and,  moreover,  even  apart  from  such, 
labour,  a  merely  nominal  control  of  the  working  of  some 

{q)  Sect.  8 :  and  see  ante,  pp.  217,  222,  225* 
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partioular  maoliine  used  in  the  business  would  not  appear     Chap.  x. 
to  constitute  the  superintendence  here  pointed  at  (r).  Thus,  g^^ 


rers  y. 


in  Shaffers  v.  The  General  Steam  Navigation  Co.  («),  the  Gen,  steam 
plaintiff  was  employed  by  the  defendants  to  assist  in  load-  *''^*^"  *^ 
ing  a  ship  with  a  cargo  of  sacks  of  com.  The  sacks  were 
raised  from  a  barge  alongside,  and  lowered  into  the  hold 
of  the  ship  by  means  of  a  steam  crane,  and  the  guy-rope 
attached  to  the  beam  of  the  crane  was  entrusted  to  one 
Jones,  whose  duty  it  was  to  guide  the  beam  by  means  of 
the  rope,  to  direct  the  man  who  was  actually  working  the 
crane  when  to  hoist  and  when  to  lower,  and  to  warn  the 
men  below  to  stand  from  under.  On  the  occasion  in  ques« 
tion,  Jones  neglected  to  control  the  movements  of  the 
beam,  in  consequence  of  which  some  of  the  sacks  struck 
against  the  coaming  of  the  hatchway,  and  slipping  out  of 
the  sling  fell  upon  the  plaintiff  and  broke  his  leg.  The 
County  Court  judge  nonsuited  the  plaintiff  on  the  ground 
that  Jones  was  merely  a  fellow-workman  and  was  not  a 
person  who  had  '^  any  superintendence  entrusted  to  him  " 
within  the  meaning  of  sub-sect.  2  (t).  Upon  appeal,  the 
Queen's  Bench  Division  affirmed  this  decision;  and 
Manisty,  J.,  said,  "Assuming  that  he  (Jones)  superin- 
tended the  working  of  the  crane,  was  he  exercising  such 
a  superintendence  as  is  contemplated  by  the  Act  ?  I  am 
clearly  of  opinion  that  he  was  not  a  person  whose  sole  or 
principal  duty  was  that  of  superintendence."  It  is  sub- 
mitted that  even  if  Jones  had  had  no  duty  to  perform  in- 
volving manual  labour  the  result  would  have  been  the 
same,  inasmuch  as  his  position  was  in  reality  purely  minis- 
terial and  subordinate,  giving  him  no  authority  over  the 
details  of  the  operation,  or  over  those  engaged  in  it ;  al- 
though he  might,  perhaps,  be  said  to  be  superintending  the 
working  of  the  crane. 

(r)  Ace.  Hall  v.  N.  E.  R.  Co.,  1  Times  Law  Eeports,  359. 
(<)  The  case  was,  therefore,  one  of  "common  employment": 
see  antet  Chap.  Vlli. 

(0  10  Q.  b.  D.  356 ;  52  L.  J.,  Q.  B.  260. 
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Chap.  X. 

Casual  super- 
intendence 
not  sufficient. 


Ordinarilj 
employed, 
meaning  of 
phrase. 


Superinten- 
dent must  be 
BO  by  the 


It  is  clear  that  sub-section  2  does  not  apply  to  instances 
in  which  the  negligent  person  has  been  only  casually  act- 
ing as  a  superintendent,  though  really  employed  in  a 
lower  grade  of  the  service ;  but  these  cases  are,  to  a  certain 
extent,  provided  for  by  the  other  sub-sections  of  section  1. 
Under  this  sub-section,  as  we  have  seen,  if  the  negligent 
person  is  one  who  is  ordinarily  engaged  in  manual  labour 
he  is  not  a  superintendent ;  and  if  he  has  duties  other  than 
that  of  superintendence,  they  must  be  either  merely  ancillary 
to  it,  or  90  few  or  unimportant  as  not  to  become  the  prin- 
cipal pari  of  his  work  («).  The  word  "  ordinarily"  seems 
to  have  reference  to  the  usucd  course  of  employment  under 
the  particular  master ;  though,  perhaps,  it  might  also  be 
construed  as  referring  to  the  course  of  some  particular 
piece  of  work.  The  latter  construction  would  cover  the 
case  of  a  workman  directed  by  the  employer  to  temporarily 
superintend  the  operations  during  the  absence  of  a  re* 
gular  superintendent.  Looking,  however,  to  the  evident 
intention  of  the  Legislature  to  narrow  the  operation  of 
the  sub-section  by  means  of  the  so-called  definition  in 
section  8  (ar),  some  doubt  is  felt  whether  this  construction 
can  be  universally  adopted  in  preference  to  the  more 
obvious  one.  Much  must  depend  upon  the  circumstances 
of  the  particular  case ;  but  it  is  submitted  that  at  any  rate 
an  employer  is  not  liable  under  this  sub-section  unless  the 
superintendence  of  the  negligent  person  was  of  a  quasi" 
permanent  character. 

It  is  hardly  necessary  to  add  that  the  sub-section  does 
not  make  the  employer  responsible  to  his  workmen  for  the 


{u)  Sect.  8 ;  see  ante,  p.  259. 

(z)  Sect.  1,  sub-sect.  2,  is  the  only  place  in  the  Act  where 
reference  is  made  to  a  person  having  superintendence  entrusted 
to  him.  It  is  difficult  to  see,  therefore,  why  the  explanatory 
provision  in  sect.  8  should  not  have  been  inserted  in  the  sub- 
section itself.  It  is  curious,  also,  that  the  definition  should 
omit  the  word  **  any"  contained  in  the  sub^section,  and  thus 
misquote  the  phrase  it  defines. 
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negligence  of  a  man  to  whom  a  foreman,  or  other  person     chap.  x. 
regularly  entrusted  with  superintendence,  improperly,  and  employer's 
without  authority  in  that  behalf,  delegates  the  performance  authority. 
of  his  duty  of  superintendence.    Such  a  substitute  would 
not  be  "  entrusted  "  by  the  employer  with  this  duty,  and 
it  seems  plain  that  the  word  '' entrusted"  in  the  sub- 
section must  mean  entrusted  by,  or  by  the  authority  of, 
the  employer  (y). 

Assuming  that  the  first  of  the  above-suggested  points  {z)  Negligence 
has  been  settled,  and  that  the  negligent  person  was  one  ^eroLeof 
to  whom  superintendence  had  been  entrusted,  there  next  superinten- 
arises  the  question — Was  the  negligence,  negligence  ickikt 
in  the  exercise  of  such  superintendence  ? 

First,  it  should  be  noticed,  that  the  sub-section  does  not 
require  that  the  injury  to  the' workman  should  occur  during 
the  time  when  the  negligent  person  is  superintending. 
And  this  is  important,  because  in  many  cases  a  consider- 
able period  may  elapse  between  a  negligent  act  or  omis- 
sion and  the  injury  which  results  from  it;  and  it  may 
even  happen  that  the  superintendent  is  dead,  or  has  left 
the  employer's  service,  before  the  occurrence  of  injury  to 
the  workman  (a).  But  neither  the  lapse  of  time,  nor  the 
subsequent  severance  of  the  employer's  connection  with 
the  superintendent,  would  prevent  liability  attaching  to 
the  former  in  respect  of  the  latter's  negligence ;  for  the 
cause  of  action  is  complete  when  the  plaintiff  has  shown 
negligence  on  the  part  of  one  for  whom  the  employer  was 
at  that  tiffie  responsible,  and  damage  which  can  be  properly 
said  to  be  the  result  of  such  negligence. 

It  is  submitted,  however,  that  to  give  proper  effect  to  Negligence 

ggbrtaiitially 

.m  -- ^^ ■ ■ >- ■ ■ — ^ ^ — — ^^ — ^ 

(y)  If  the  substitute  were  in  a  lower  grade  of  the  service, 
there  might  very  often  be  the  additional  reason  against  the 
employer's  liabDity,  that  the  substitute  was  **  ordinarily  en- 
gaged in  manual  labour.'' 

(a)  Ante,  p.  260. 

(a)  Compare  Lord  Cairns'  remarks  in  Wilson  v.  Merry^ 
L.  B.,  1  So.  App.  at  p.  332 ;  ante^  p.  186. 
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Chap.  X. 

in  exercise  of 
superinten- 
dence. 


Superinten- 
dent joining 
in  work. 


Osborne  v. 
Jacktott  and 
Todd. 


the  words  of  sub-section  2,  the  negligence  complained  of 
must  occur  not  only  during  the  superintendence,  but  sub- 
BtontiaUy  iu  the  exercise  of  it ;  and  that  the  employer  wiU 
not  be  responsible  for  an  act  unconnected  with  the  duty  of 
superintendence. « 

In  Shaffers  y.  The  General  Steam  Navigation -Co.  (J),  even 
had  the  negligent  man,  Jones,  been  one  who  was  entrusted 
with  superintendence,  he  had  also  another  duty  to  perform 
— that,  namely,  of  guiding  and  regulating  the  beam  of  the 
crane — and  it  was  in  the  performance  of  that  duty,  and 
not  as  a  superintendent,  that  he  was  guilty  of  negli- 
gence (r).  Therefore,  in  no  event  could  the  plaintiff  have 
brought  the  case  within  the  sub-section. 

On  the  other  hand,  it  is  not  every  trifling  act  of  volun- 
tary co-operation  in  the  work  which  can  be  relied  upon 
as  depriving  a  superintendent  of  his  character  as  such  at 
the  time  of  the  negligent  act.  Thus,  in  Osborne  v.  Jack- 
son and  Todd  {d),  the  plaintiff,  who  was  a  bricklayer  in 
the  employment  of  the  defendants,  was  at  work  near  a 
scaffold  which  was  being  taken  down  by  their  other  work- 
men. The  defendants'  foreman,  one  Thomas,  went  up 
upon  the  scaffold  to  assist  the  men  there  and  to  see  that 
they  did  not  do  any  harm  to  the  other  workmen.  Whilst 
he  was  there  Thomas  took  hold  of  a  scaffold  plank  and 
held  it  out  to  a  workman  named  Collier,  telling  him  to 
take  it.  Collier  took  the  end  of  the  plank,  but  he  was  so 
far  off  that  he  could  not  hold  it,  and  Thomas  letting  his 
end  go,  the  plank  fell  and  caused  injury  to  the  plaintiff. 
The  County  Court  judge  before  whom  the  action  was  tried 
found  that  Thomas  was  acting  as  superintendent  at  the 
time,  and  that  he  was  guilty  of  negligence  in  parting  with 


{h)  Ante,  p.  263,  where  the  facts  are  stated. 

(c)  This  is  the  view  which  is  taken  of  the  decision  by 
Benman,  J.,  in  Osborne  v.  Jackson  (11  Q.  B.  D.  at  p.  620), 
itifra, 

{d)  11  Q.  B.  D.  619. 
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the  plank  before  it  was  safely  held  by  Collier.  The  de-  Chap.  X. 
fendants  obtained  a  rule  to  set  aside  the  verdict  and  judg- 
ment for  the  plaintifiP,  on  the  ground  that  Thomas's 
negligence  was  in  the  course  of  an  act  of  manual  labour, 
and  not  whilst  he  was  exercising  superintendence.  But 
upon  argument  the  rule  was  discharged  by  the  Divisional 
Court  (Denman  and  Hawkins,  JJ.),  who  held  that  Thomas 
was  clearly  exercising  a  general  superintendence  over  the 
work  on  which  the  plaintiff  and  Collier  were  engaged,  and 
that  he  was  not  the  less  doing  so  because  at  the  moment 
he  was  doing  something  as  a  volunteer  which,  strictly 
speaking,  he  need  not  have  done. 

In  the  above  case  both  the  learned  judges  laid  emphasis  Suggested 
upon  the  fact  that  Collier  was  acting  under  the  orders  of  ^^^^' 
Thomas,  and  that  the  latter,  in  the  exercise  of  his  autho- 
rity, in  effect  thrust  upon  Collier  a  duty  which  could  not 
be  safely  performed.  The  question,  therefore,  suggests 
itself — What  if  Thomas  had  himself  negligently  dropped 
the  plank  when  he  was  carrying  it  P  It  is  conceived  that 
the  case  would  then  have  had  to  be  decided  upon  exactly 
the  same  footing  as  if  the  negligent  man  had  had  two 
duties  to  perform,  one  of  superintendence  and  one  of 
manual  labour ;  for  a  voluntary  act  on  the  part  of  a  ser- 
vant certainly  cannot  impose  a  greater  liability  upon  his 
master  than  if  it  had  fallen  properly  within  the  servant's 
duties.  This  leads  to  the  conclusion  that  in  the  suggested 
case  the  employers  would  not  have  been  liable,  because,  in 
the  words  of  Denman,  J.,  in  Osborne  v.  Jackson  (e),  the 
negligent  man  would  not  have  been  "negligent  in  his 
duty  of  superintendence  so  as  to  cause  the  accident." 
That  is  to  say,  the  negligence  might  have  been  during 
the  superintendence,  but  would  not  have  been  in  the  exer- 
cise of  it. 


(c)  11  Q.  B.  D.  at  p.  620. 
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Chap.  X. 


Negligence  of 
one  to  whose 
orders  work- 
man must 
conform. 


Person  tempo- 
rarily in 
authority. 


Orders  or 
directions, 


III.  Negligence  of  Person  to  whose  Orders  the 
Workman  was  bound  to  conform. 

Personal  wjtwy  {j/)  earned  to  a  fcorkman  (z)  "  bf/  reason  of 
the  negligence  of  any  person  in  the  service  (a)  of  the  em- 
ployer (6),  to  whose  orders  or  directions  the  icorkman  at 
the  time  of  the  injury  teas  bound  to  conform,  and  did 
conform,  ichere  such  injury  resulted  from  his  having  so 
conformed^^  (c). 

We  come  now  to  the  third  sub-section  of  sect.  1  of  the 
Act,  and  following  the  course  adopted  in  the  preceding 
cases,  it  is  proposed  to  discuss  here  the  contents  of  the  sub- 
section as  above  set  out,  referring  the  reader  for  more 
general  information  upon  the  provisions  of  the  section  as 
a'whole  to  the  remarks  abeady  made  at  the  beginning  of 
this  chapter  (d). 

Unlike  the  last  sub-section,  sub-sect.  3  provides  for  the 
negligence  of  a  person  who  is  placed  temporarily  in  a 
position  of  authority,  and  who  may  be  ordinarily,  and 
even  at  the  time  in  question,  engaged  in  manual  labour, 
and  perhaps  of  no  higher  grade  in  the  service  than  the 
injured  workman  (c).  Any  inquiry,  therefore,  into  the 
usual  status  of  this  person  is  immaterial  if  it  appear  tliat 
the  workman  was,  for  the  time  being,  bound  to  conform 
to  his  orders  or  directions. 

It  is  questionable  whether  there  is  any  substantial 
distinction  between  "  orders  "  and  "  directions."  Perhaps 
the  latter  word  was  inserted  disjunctively  ex  abundanti 

(y)  See  ante^  p.  235. 

(z)  As  to  the  persons  who  are  included  in  this  term,  see 
antey  Chap.  IX. 

(a)  As  to  the  meaning  of  these  words  reference  must  be 
made  to  Chap.  IH.,  ante, 

(Jb)  As  to  the  persons  who  are  included  in  this  term,  ante, 
p.  232. 

(c)  Sect.  1,  sub-sect.  3.     See  the  Act  in  Appendix  (C). 

{d)  Ante,  p.  234  et  seq. 

{e)  Dolan  v.  Anderson,  22  Sc.  L.  R  529;  12  R.  804  (8c.) ; 
eji^post,  p.  272. 
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eavUldy  to  prevent  questions  arising  as  to  whether  what  Cbap.  X. 
passed  between  the  negligent  person  and  his  suboidinate  " 
did  not  take  the  shape  of  a  suggestion  rather  than  of  a 
oommand.  It  is  needless  to  point  out  that  a  suggestion 
emanating  from  a  person  in  authority  may  be  really 
tantamount  to  an  order,  although  the  phraseology  is  not 
imperative.  But  whatever  be  the  distinction,  if  any,  neodnotbe 
between  these  terms,  it  would  seem  not  to  be  essential  to  ®*P""- 
either  that  they  should  be  conveyed  in  express  words ;  for 
there  may  a  perfectly-understood  course  of  business,  or 
state  of  circumstances,  from  which  an  order  or  direction  to 
do  an  act  is  to  be  implied,  although  no  words  pass  at  the 
time  (/).  Thus,  there  may  be  certain  operations  of  daily, 
or  frequent,  occurrence,  and  as  to  these  it  is  unnecessary 
that  fresh  instructions  should  be  expressly  given  on  every 
occasion  by  the  foreman  or  person  having  the  charge  of 
them.  So,  also,  compliance  with  an  order  to  do  one  thing 
may  necessarily  involve  the  commission  of  an  act  of  which 
no  mention  is  made,  and  there  can  be  no  doubt  that  all 
the  minor  acts  which  are  necessary  to  the  attainment  or 
completion  of  the  thing  expressly  ordered,  are  themselves 
ordered  by  implication  (g). 

But  the  orders  or  directions  are  to  be  orders  to  which  Unanthorized 
"  the  workman  at  the  time  of  the  injury  was  bound  to  ^^SiTsub- 
conform."    That  is  to  say,  not  only  must  the  relative  section, 
position  of  the  negligent  person,  and  the  injured  man,  be 
such  that  the  latter  owes  obedience  to  the  former,  but  the 
order  in  question  must  also  be  such  that  the  workman 
could  not  decline  to  comply  with  it  without  committing  a 
breach  of  his  duty  to  the  employer.     In  other  words,  the 
order  must  be  one  which  it  was  within  the  scope  of  the 
superior's  authority  to  deliver,  or  the  employer  will  not  be 
liable. 

(/)  Millward  v.  The  Midland  R.  Co,,  14  Q.  B.  D.  68,  70 ; 
54  L.  J.,  Q.  B.  202 ;  and  post,  p.  277,  note  (/) ;  Dolan  v. 
Anderson,  22  8c.  L.  E.  629;  12  E.  804  (Sc.). 

{g)  Dolan  v.  Anderson,  supra;  andsee/io«/,  pp.  273,  285. 
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Chap.  X.  The  case  of  Bunker  v.  The  Midland  JR.  Co.  (A),  affords 

BttMker  y.  *^  illustration  of  this.  There  the  plaintiff,  a  boy  under 
Midland  M.  Co.  fifteen  years  of  age,  was  a  van  guard  in  the  defendants' 
servioe,  his  duty  being  to  go  out  in  a  van  in  company 
with  the  van  driver,  and  to  collect  and  deliver  goods.  By 
the  defendants'  rules,  with  which  the  plaintiff  was  ac- 
quainted, no  person  under  fifteen  was  allowed  to  drive  a 
van.  On  the  occasion  in  question  there  was  a  scarcity  of 
drivers,  and  the  defendants'  foreman,  who  had  control 
over  the  men  and  boys  employed  in  the  goods  yard, 
ordered  the  plaintiff  to  drive  a  van  to  Billingsgate  Market. 
While  he  was  driving  the  van  the  plaintiff  was  thrown 
from  his  seat  and  injured,  and  thereupon  he  sued  the 
defendants  (by  his  next  friend)  under  this  sub-section, 
alleging  negligence  on  the  part  of  their  foreman.  The 
judge  of  the  City  of  London  Court  nonsuited  the  plaintiff, 
and  the  Queen's  Bench  Division  discharged  a  rule  nisi  for 
a  new  trial,  holding  that  as  the  plaintiff  was  only  bound 
to  obey  all  the  lawful  orders  of  the  foreman,  and  was 
aware  of  the  wrongfulness  of  the  order  complained  of,  he 
had  not  brought  himself  within  the  sub-section. 
Workman's  It  will  be  observed,  that  in  this  case  the  plaintiff  knew 
ignorancethat  ^j^^^j.  ^j^^  order  given  by  the  foreman  was  contrary  to  the 

unauthorized,  rules  of  the  service. 

It  does  not  seem  to  have  been  distinctly  decided,  how- 
ever, that  such  knowledge  on  the  part  of  the  workman 
was  essential  to  the  defence ;  and,  therefore,  the  question 
whether  a  workman  can  be  "  bound  to  conform "  to  an 
order  which,  although  he  is  ignorant  of  the  fact,  is  really 
in  contravention  of  rules  laid  down  by  the  employer,  does 
not  seem  to  be  concluded  by  this  decision.  The  phrase 
"bound  to  conform"  must  mean,  as  already  intimated  (i), 
that  having  regard  to  the  terms  of  his  employment,  the 
workman  is  bound,  a^  between  his  employer  and  hinuelf^  to 


(A)  31  W.  E.  231 ;  47  L.  T.  476. 
(t)  Ante,  p.  269. 
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comply  with  the  order.  That  being  bo,  can  it  be  said  that  Chap.  X. 
a  workman  may-  be  bound  to  conform  to  an  order  which  is 
in  reality  contrary  to  his  employer's  will  P  The  proper 
mode  of  answering  this  question  is,  it  is  submitted,  by  a 
reference  to  the  terms  under  which  the  workman  entered 
the  service.  One  of  those  terms,  if  expressed  in  words 
(which  is  seldom  the  case),  would  probably  be  to  the  effect 
that  the  workman  should,  in  all  matters  relating  to  his 
duties,  obey  the  orders  of  those  set  over  him  in  the  work, 
who  exercise  an  authority  in  that  behalf  derived  from  the 
employer.  In  the  absence  of  limitations  upon  this  autho- 
rity, it  would  involve  the  power  to  give  the  workman  any 
directions  having  reference  to  the  performance  of  the  func- 
tions for  which  he  is  engaged.  Nothing  which  passes  be- 
tween the  employer  and  any  other  person  behind  the  back 
of  the  workman  can  alter  the  terms  of  his  original  con- 
tract of  hiring  and  service ;  because  the  consent  of  both 
parties  is,  of  course,  necessary  to  such  alteration.  If,  there- 
fore, the  employer  wishes  to  impose  rules  upon  the  work- 
man which  no  foreman,  or  other  person  exercising  control, 
is  to  have  the  power  of  altering  or  dispensing  with,  such 
rules  must  be  brought  to  the  workman's  knowledge,  and 
either  expressly  or  impliedly  embodied  in  the  contract  be- 
tween the  employer  and  himself. 

This  reasoning,  it  will  be  seen,  leads  to  the  conclusion  When  concln- 
that  had  the  plaintiff,  in  Bunker  v.  The  Midland  JR.  Co.  (A),  empiof^i-"*' 
been  ignorant  of  the  rule  by  which  he  was  forbidden  to 
drive  a  van,  then  the  order  of  the  foreman  being  one 
which,  apart  from  such  rule,  would  have  been  within  the 
scope  of  his  general  authority  over  the  plaintiff,  the  rail- 
way company  might  have  treated  non-compliance  with  that 
order  as  a  breach  of  the  plaintiff's  contract  of  service, 
although  as  between  themselves  and  the  foreman  the  latter 
had  exceeded  his  authority.  The  plaintiff  would,  there- 
fore, have  been  "  bound  to  conform"  to  the  foreman's 

(k)  Supra. 
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Chap.  X.     order,  and  the  case  would  have  fallen  within  the  terms  of 
the  sub-section. 
Whether  Very  frequently  there  may  be  a  considerable  conflict 

^^'^tonegU-'  ^f  evidence  upon  the  question  whether  the  injured  man 
gent  peraon.  was,  properly  speaking,  subject  to  the  orders  of  the  negli- 
gent person.  If  this  was  not  the  case,  the  employer  will 
not  be  responsible  imder  this  sub-section,  although,  as  a 
fact,  the  injured  man  had  complied,  or  was  complying, 
with  same  request  of  a  person  in  the  service  of  the  em- 
ployer ;  for  such  voluntary  compliance  the  Act  makes  no 
provision.  But,  on  the  other  hand,  in  coming  to  a  con- 
clusion upon  this  point,  the  Court  will  look  at  the  mode  in 
which  the  work  or  business  in  question  was  usually  car-* 
ried  on,  and  not  merely  at  the  statements  made  by  the 
witnesses,  as  to  what  the  negligent  man  had  or  had  not  the 
power  to  do,  or  direct  to  be  done.  This  is  well  exemplified 
Doian  V.  by  a  very  recent  case  in  Scotland  (/) .     There  one  Dolan  was 

engaged  with  two  other  labourers,  and  a  man  named 
M'Avenue.  all  of  them  being  in  the  defenders'  employ- 
ment, in  rivetting  a  piece  on  an  iron  furnace.  M'Avenuo 
was  the  ^*  machine-man,"  and  was  paid  higher  wages  than 
the  others,  but  he  worked  as  an  ordinary  labourer.  There 
was  a  foreman  whose  duty  it  was  to  look  after  M' Avenue, 
but  it  appeared  that  those  working  with  the  latter  were 
supposed  to  do  what  he  told  them,  although  he  had  no 
power  to  dismiss  them,  and  could  only  make  complaint  to 
the  foreman  if  they  did  not  do  so.  M*  A  venue  directed  Dolan 
to  get  inside  the  furnace  for  the  purpose  of  doing  some  of 
the  rivetting.  After  doing  the  work  Dolan  was  crawling 
out  from  under  the  furnace,  when  a  chain  broke,  by  which 
it  was  suspended  above  the  ground,  and  the  furnace  fell 
upon  his  feet  and  severely  injured  him.  The  accident  was 
due  to  negligence  on  the  part  of  M^ Avenue,  and  an  action 
was  brought  against  the  defenders  by  Dolan  under  this 
sub-section.     There  was  conflicting  evidence  as  to  the 


Anderson, 


(/)  Dolan  V.  Anderson,  22  Sc.  L.  E.  529;  12  R  804  (Sc.). 
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position  of  M' Avenue,  several  witnesses  for  the  defenders  Chap.  z. 
saying  that  he  had  no  authority  to  give  orders,  and  that 
the  only  person  who  had  a  right  to  do  so  was  the  foreman. 
Upon  the  ground  that  M' Avenue  was  not  a  person  to 
whose  orders  Dolan  was  bound  to  conform  the  defenders 
had  judgment  in  the  Sheriff's  Court,  but  upon  appeal  this 
decision  was  reversed  in  the  Court  of  Session. 

Lord  Craighill  said,  '^  that  he  (McAvenue)  gave  orders  Jadgment  of 
or  directions  to  the  other  members,  that  the  exercise  of  this  ^^  Craig- 
authority  never  was  challenged  till  after  the  accident,  and 
that,  on  the  contrary,  the  orders  or  directions  he  gave  were 
obeyed  by  those  to  whom  they  were  addressed,  are  dearly 
established Those  who  were  examined  for  the  de- 
fenders thought  that  McAvenue  could  not  give  orders 
which  the  others  were  bound  to  obey,  because  he  himself 

was  under  authority But  the  subordination  of 

McAvenue  to  those  who  were  over  him  is  not  inconsistent 
with  his  power  to  give  orders  or  directions  to  those  who 

were  under  him The  question  is  not  whether  the 

person  who  gave  the  orders  or  directions  occupied  a  high 
or  a  humble  position  in  the  works.  It  is  simply  whether, 
whatever  was  his  position,  he  was  one  to  whose  orders  or 
directions  at  the  time  of  the  accident  the  workman  injured 
was  bound  to  conform  "  (m).  Their  Lordships  accordingly 
held  that  the  weight  of  the  evidence  was  in  favour  of  the 
pursuer,  and  they  pronounced  an  interlocutor  for  him. 

No  difficulty  arises  under  this  sub-section  in  cases  where  KegUgent 
the  injury  complained  of  is  the  direct  result  of  a  negligent  ^"'  ^ 
order,  for  such  cases  clearly  fall  within  the  enactment. 
Moreover,  an  order  is  negligent  not  only  if  the  act  ordered 
is  itself  likely  to  cause  injury,  but  also  if  acts  which  it  is 
reasonably  proper  for  the  workman  to  do  in  carrying  out 
that  order  involve  him  in  excessive  risk.  The  facts  of  a 
case  tried  in  the  Southwark  Coimty  Court  afford  a  useful 

(m)  Ante,  p.  268. 
R.  T 
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Chap,  X.  illustration  of  this  (n).  There  the  plamtiflE  was  ordered  by 
the  defendants'  foreman  to  get  a  barrow  load  of  sand  from 
their  wharf.  To  do  so  he  had  to  pass  a  hand  crane,  which 
it  was  necessary  to  move  to  bring  the  barrow  to  the  spot 
where  the  sand  was.  He  might,  however,  have  filled  the 
barrow  by  carrying  the  sand  in  spadesf  ul  across  the  plat- 
form on  which  the  crane  stood,  but  this  would  have  taken 
a  considerable  time,  and  the  plaintifF,  therefore,  chose  to 
move  the  crane,  which,  being  in  an  improper  and  dan- 
gerous state,  swung  round  and  injured  him.  The  County 
Court  judge,  after  a  careful  re\dew  of  all  the  facts,  came  to 
the  conclusion  that  the  plaintiff  was  justified,  for  the  sake 
of  doing  his  work  expeditiously  and  in  the  usual  manner, 
in  moving  the  crane,  the  dangerous  state  of  which  was 
known  to  the  foreman,  and  a  verdict  for  the  plaintiff  was 
therefore  entered. 
AlteniaiiTe  It  must,  of  course,  be  remembered  that  an  order  is  not 

obey^  order,  negligent,  unless  the  person  giving  it  knows,  or  ought  to 
know,  that  the  proper  execution  of  it  will  expose  the  work- 
man to  excessive  risk.  It  follows  from  this  that  if  there  be 
several  modes  in  which  the  order  may  be  executed,  and 
merely  to  save  time,  or  to  suit  his  convenience,  the  work- 
man carelessly  selects  a  mode  which  he  should  know 
involves  unnecessary  risk,  he  cannot  attribute  the  conse- 
quent injury  to  any  negligence  in  the  order  given. 
Martin  Y,  In  connection  with  this,  the  recent  case  of  Martin  v.  2%^ 

ie.*Co,'  ^  ConnaKB  Quay  Alkali  Co.  {o)  may  be  referred  to.  There 
the  plaintiff  was  in  the  employ  of  the  defendants  as  a 
brakesman  upon  a  line  of  railway.  It  was  his  duty  to  see 
that  the  brakes  were  in  proper  position  before  he  directed 
the  engine-driver  to  move,  but  on  the  occasion  in  question 


(n)  Hatfield  v.  Enthoven,  De  Colyar's  County  Court  Cases, 
p.  160;  also  reported  in  the  Law  Times,  January  21,  1882. 
There  were  other  facts  in  this  case  which  it  is  not  thought 
necessary  to  state  here,  but  which  caused  it  to  be  one  of 
considerable  difficulty. 

(o)  33  W.  B.  216 ;  also  cited  ante,  p.  253. 
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the  defendants'  foreman  shouted  to  him  to  take  a  waggon  np      Chap.  X. 
quickly,  and  the  plaintiff  gave  the  signal  to  start  before  he  " 

had  taken  the  brake  off  the  waggon.  Whilst  he  was 
trying  to  adjust  the  brake  upon  the  moving  waggon  he 
fell  over  some  loose  bricks  on  the  groimd,  and  the  wheel  of 
the  waggon  went  over  his  foot.  The  plaintiff  recovered  a 
verdict  in  the  Coimty  Court,  but  upon  appeal  the  Queen's 
Bench  Division  ordered  a  nonsuit  to  be  entered,  holding 
that  the  plaintiff's  imprudence  in  starting  the  engine  was 
the  cause  of  the  accident,  and  that  there  was  no  evidence 
that  the  plaintiff's  act  was  caused  by  the  foreman's  shout- 
ing to  him,  for  there  was  nothing  to  show  that  the  foreman 
meant  more  than  a  general  direction  to  the  plaintiff  to 
proceed  with  his  work  in  the  ordinary  way.  Beference 
may  also  here  be  made  to  what  has  been  said  in  a  former 
chapter  as  to  a  servant  not  being  bound  to  execute  an  order 
which  will  expose  him  to  extraordinary  danger  {p). 

It  is  plain  that  the  employer  will  not  be  liable  imder  EmDlojer  not 
this  sub-section,  if  the  injury  is  not  attributable  to  negli-  ^^JL^^J^ 
gence  on  the  part  of  the  person  under  whose  orders  the  person  giving 
workman  was  acting,  although  it  may  be  attributable  to 
that  person's  act.     In  M^ Mantis  \.Hay(q)y  the  pursuer,  M'ManutY, 
who  was  bound  to  conform  to  the  orders  of  one  Johnson,  ^^^' 
was  told  by  him  to  assist  him  and  three  other  workmen  in 
Ufting  and  removing  a  steam  engine.    When  the  engine 
had  been  raised  some  inches  from  the  ground,  Johnson  let 
go  to  place  a  brick  under  it,  and  it  thereupon  fell  and 
crushed  the  pursuer's  finger  (r).    The  Court  of  Session  held 
that,  as  the  order  was  itself  reasonable  and  proper,  and  the 
accident  had  happened  without  any  actual  wrong  or  negli- 
gence on  anyone's  part,  the  pursuer  could  not  succeed 
in  his  action.     But  assuming  that  there  has  been  negli- 


(p)  Ante,  Chap.  VII.,  p.  138. 
Iq)  9  E.  425  rSc.). 

(r)  It  should  be  noticed  that  Johnson  was  himself  working 
as  a  labourer  at  the  time :  see  ante,  p.  268. 

t2 


276  CIRCUMSTANCES  TO  WHICH  ACT  OF  1880  APPLIES. 

Chap.  X.  gence  on  the  part  of  one  to  whose  order  the  workman  was 
Injury  must  Bubject,  and  that  the  workman  has  conformed  to  the  order 
result  from      ^^^^j  i^^  sustained  iniury,  sub-sect.  3  further  requires  that 

oomplianoe         ,..  iiii  *  it 

with  order,      the  mjuTj  shall  have  *' resulted  from  his  having  so  con- 
formed."    This  is,  perhaps,  the  portion  of  the  sub-seotion 
which  is  most  likely  to  give  rise  to  difficulty,  as  it  has 
indeed  already  done.     In  M^Manm  v.  Hay^  mp^'Oy  the 
sheriff  in  the  Court  below  expressed  an  opinion  that  even 
if  there  had  been  proof  of  negligence  on  the  part  of  John- 
son in  releasing  his  hold  of  the  engine,  the  case  would  not 
have  fallen  within  this  sub-section,  and  that  the  negligence 
Smnble^  ^^'  must  be  "  negligence  in  reference  to  the  order  given."     If 
n!^^  hi  the    these  words  mean  that  it  is  necessary  that  the  order  itself 
order.  should  be  negligent  or  improper,  it  seems  that  that  con- 

struction is  not  correct,  and  that  the  wording  of  the  sub- 
section is  wide  enough  to  include  some  injuries  resulting 
from  obedience  to  an  order  not  itself  negligent,  where  the 
injury  has  been  caused  by  the  negligence  of  the  person 
who  gave  the  order.  Although  the  language  employed 
certainly  cannot  be  regarded  as  happily  chosen,  it  should 
be  remarked  that  the  Legislature  has  not  used  the  words 
''negligent  order,"  but  "negligence."  Had  it  been  in- 
tended to  provide  for  negligent  orders  alone,  it  would  have 
been  easy  to  have  said  simply  that  the  workman  might 
hold  his  employer  responsible  for  injuries  caused  by  reason 
of  his  having  conformed  to  a  negligent  order  which  he 
was  bound  to  obey. 
Miilward  v.  The  vicw  hcTC  adopted,  which  is  that  taken  in  previous 
editions  of  this  work,  has  recently  received  confirmation  from 
the  decision  of  the  Queen's  Bench  Division  in  Millward  y. 
The  Midland  B.  Co.  («) .  With  reference  to  the  merits  of  this 
case  it  is,  perhaps,  not  too  much  to  say,  that  the  deoision 
in  favour  of  the  plaintiff  must  be  considered  as  largely 
attributable  to  the  form  in  which  the  matter  came  before 
the  Court ;  but,  upon  the  point  of  construction,  the  case  is 

(*)  14  Q.  B.  D.  68 ;  54  L.  J.,  Q.  B.  202. 
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dearly  an  authority  in  favour  of  the  view  that  the  appli-      Chap.  x. 
cation  of  the  sub-section  is  not  limited  to  instances  of  neg-  ' 

ligent  orders.  Milhcard  v.  J%€  Midland  JR.  Co.  was  a 
special  case,  stated  on  an  appeal  by  the  defendants  from  a 
County  Court,  and  the  facts  were  as  follow : — The  plain- 
tiff, a  boy  of  fourteen,  was  employed  as  a  van  guard,  his 
duties  being  to  keep  watch  over  the  goods  in  his  van  and 
to  attend  to  the  horse,  and  when  not  so  engaged  to  assist 
the  carman  in  unloading.  On  the  day  in  question  the 
plaintiff's  van,  of  which  a  man  named  Hicks  was  the  car- 
man, was  at  one  of  the  defendants'  goods  stations,  where 
three  large  iron  window  frames  were  being  unloaded  from 
it.  The  frames  stood  upright  in  the  van,  and  were  secured 
in  that  position  by  two  pieces  of  string,  one  piece  being 
tied  at  each  end  of  the  frames.  Hicks  untied  one  string 
and,  by  his  orders,  the  plaintiff,  who  was  inside  the  van, 
untied  the  other  string  (/).  Hicks  thereupon  pulled  away 
one  of  the  frames  without  re-tying  the  remaining  two, 
which  he  left  standing,  and  which  directly  afterwards 
fell  upon  the  plaintiff  severely  injuring  him.  At  the 
trial,  the  County  Court  judge  ruled  that  there  was  a 
case  for  the  jury  under  sub-sect.  (3,  and  the  defendants 
thereupon  called  evidence  in  defence.  The  general  effect 
of  this  evidence  was  to  contradict  the  plaintiff  as  to  the 
way  in  which  the  accident  took  place,  it  being  alleged 
that  Hicks  did  tie  up  the  two  remaining  frames  before  re- 
moving the  first,  and  that  the  plaintiff  himself  untied 
them.  The  jury  refused  to  believe  the  defendants'  evi- 
dence and  foimd  for  the  plaintiff.  So  far  as  material,  the 
questions  for  the  opinion  of  the  Divisional  Court  were — 
(1)  Whether  there  was  any  evidence  for  the  plaintiff  under 


(/)  The  plaintiff  was  not  verbally  requested  by  Hicks  to 
untie  the  string,  but  he  stated  that  he  did  so  because  he  had 
done  80  on  other  occasions,  and  that  Hicks  saw  him  untie  it 
and  made  no  objection.  As  to  this,  see  ante,  p.  269,  and  post, 
p.  278.  Hicks  himself  stated  that  the  plaintiff  was  under  his 
orders. 
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Chap.  X.  sub-sect.  3 ;  and  (2)  Whether  there  was  on  the  plaintiff's 
^——  QQj^  g,2ch  evidence  of  contributory  negligence  that  the 
judge  ought  to  have  nonsuited  (u).  It  was  urged  for  the 
defendants  that  the  plaintiff's  injury  could  not  be  said  to 
have  resulted  from  conforming  to  the  order  to  untie  the 
striug,  because  there  was  no  negligence  in  giving  that 
order,  and  the  injury  resulted  from  Hicks's  negligence  in 
a  subsequent  matter,  vtz,^  the  removal  of  the  first  frame 
without  securing  the  others  ;  also,  that  the  plaintiff  might 
have  performed  the  duty  of  untying  the  string  without 
exposing  himself  to  the  risk  of  the  fall  of  the  other  frames. 
Jadgment  in  The  Court  answered  the  first  question  in  the  afiirmative, 
Mid^£,  Co,  holding  that  there  was  ample  evidence  to  support  the  ver- 
dict ;  inasmuch  as  there  was  evidence  of  negligence  on  the 
part  of  Hicks,  evidence  that  he  was  a  person  to  whose 
orders  the  plaintiff  was  bound  to  conform  and  was  con- 
forming, and,  lastly,  "  evidence  that  the  injury  resulted 
by  reason  of  the  plaintiff's  conforming  to  the  order  given 
to  him  by  Hicks  to  assist  in  the  operation  that  was  being 
performed,  and  in  the  performance  of  which  Hicks  was 
guilty  of  negligence." 

The  decision  of  the  Court  upon  the  question  of  con- 
tributory negligence  was  also  in  favour  of  the  plaintiff, 
the  answer  of  the  first  question  in  the  affirmative  really 
involving  the  answer  of  the  second  in  the  negative. 

Admitting  that  the  undisputed  facts  of  the  case  were 
not  such  as  to  make  it  the  duty  of  the  County  Court 
judge  to  nonsuit  the  plaintiff  (ir),  it  is  a  point  worthy  of 
notice  that,  so  far  as  appears,  no  evidence  was  adduced  to 
show  whether  it  was  the  plaintiff  or  Hicks  who  on  the 
previous  occasions  had  performed  the  duty  of  re-fastening 
or  re-securing  the  goods.  If  it  was  the  plaintiff,  the  same 
reasoning  which  led  the  Court  to  consider  that  he  was 

(m)  See,  generally,  as  to  contributory  negligence,  postf 
Chap.  XIV.,  p.  432. 

{x)  As  to  this,  see  Davey  v.  L.  Sf  S.  W.  R.  Co,,  12  Q.  B.  D. 
70;  63  L.  J.,  Q.  B.  58  j  and  post,  p.  429. 
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acting  ander  Hicks's  orders  in  untying  the  string  on  the      Chap  X. 
occasion  in  question  (y),  -would  have  led  to  the  conclusion 
that  there  was  also  an  implied  order  to  the  plaintiff  to  re* 
fasten  the  remaining  frames. 

The  Buh-section  applying,  as  we  have  seen,  to  negligence  Interval  be- 
in  relation  to  the  operations  carried  on,  as  well  as  to  negU-  ^HeSSat 
gent  orders,  it  is  easy  to  suppose  cases  in  which  great  diffi-  act. 
culty  may  arise,  when  a  considerable  duration  of  time  has 
elapsed  between  the  giving  of  the  order,  and  the  negligent 
act  or  omission  on  the  part  of  the  person  who  gave  the 
order  to  which  the  workman  was  at  the  time  of  the  injury 
conforming.  How  far  can  the  injury  in  such  a  cose  be 
said  to  result  from  the  workman  having  conformed  to  the 
order  ?  Our  meaning  will  be  more  apparent  if  illustrated  niuatratioM. 
by  the  following  suggested  cases.  A.,  who  is  ordinarily 
engaged  in  manual  labour,  is  placed  temporarily  in  charge 
of  a  hand  crane  with  B.  under  his  orders.  Whilst  A.  is 
engaged  by  himself  in  raising  a  heavy  weight,  he  stops 
and  calls  to  B.  to  take  the  handle.  B.  comes  forward  to 
do  so,  but  before  he  can  grasp  the  handle,  A.  negligently 
lets  it  go,  and  it  revolves  with  great  rapidity  and  breaks 
B.'s  arm.  In  this  case  B.'s  injury  is  of  course  clearly 
caused  by  the  negligence  of  A.,  and  it  is  thought  that  it 
may  fairly  also  be  said  to  result  from  his  having  con- 
formed to  A.'s  orders;  here,  therefore,  the  sub-section 
would  apply.  Let  us  now,  however,  suppose  that  A.  has 
called  B.  to  come  to  the  crane,  and  that  B.  having  done 
so,  A.  instructs  him  to  continue  working  at  the  crane  and 
then  leaves  the  spot.  After  several  hours  A.  returns,  and 
negligently  drives  a  horse  and  cart  against  B.,  who  is  still 
obediently  working  at  the  crane.  In  this  case  it  is  clear 
that  if  B.  had  not  been  working  at  the  crane  he  would  not 
have  been  injured  by  A.*s  negligence;  and  yet  it  can 

(y)  See  ante,  p.  277,  note  {t). 
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C!hitp.X      Bcaroely  be  said  that  his  injury  resnlted  from  his  having 
oonfonned  to  A.'s  orders  (s) . 
Suggested  The  distinction  between  these  two  cases  is,  it  seems,  to 

be  found  in  the  fact  that  in  the  former  A.,  at  the  time  of 
the  injury,  is  engaged  in  carrying  out  the  operation 
initiated  by  his  order,  while  in  the  hitter  his  act  has  no 
connection  with  his  order,  and  he  has  reverted  to  his 
normal  condition  of  fellow-labourer.  This  view  is  in 
accordance  with  the  general  policy  of  the  Act,  which  is 
to  render  the  employer  responsible  to  his  servants  for  the 
negligence  of  such  of  their  number  as  he  has  entrusted 
with  authority  over  them.  It  is  submitted,  therefore,  that 
the  question  in  such  cases  as  these  would  be — Did  the 
negligent  act  form  part  of  the  operation  in  which  the 
injured  man  was  engaged  jointly  with  the  other,  in  pur- 
suance of  his  order  P  If  not,  then  the  sub-section  will  not 
be  applicable  to  the  case  (a). 

lY.  Act  or  Omission  in  obedience  to  Improper  Bules, 

Bye-laws  or  Instructions. 

Personal  injury  (b)  caused  to  a  workman  (c)  by  reason  of  the 
act  or  otnission  of  any  person  in  the  service  {(t)  of  the 
employer  (e)  done  or  made  in  obedience  to — 

(A)  the  rules  or  bye-laics  of  the  employer y  or 

(z)  The  negligence  of  the  person  giving  the  order  would  be 
the  causa  causans,  and  the  fact  of  the  injured  man  having 
conformed  to  the  order  would  be  merely  a  causa  sine  qud  non, 
8eepostf  p.  346. 

(a)  See  Milliard  v.  The  Midland  JR.  Co.,  14  a  B.  D.  at 
p.  72 ;  54  L.  J.,  Q.  B.  202 ;  and  ante,  p.  278. 

{b)  See  ante,  p.  235. 

(c)  As  to  the  persons  who  are  included  in  this  term,  see 
ante,  Chap.  IX. 

(d)  As  to  the  meaning  of  these  words  reference  must  be 
made  to  Chap,  m.,  ante. 

(e)  As  to  tne  persons  who  are  included  in  this  term,  ante, 
p.  232. 
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(B)  particular  instructions  given  by  any  person  dele^      Chap.  x. 
gated  with  the  authority  of  the  employer  in  that  ' 

behalf; 

provided  such  injury  results  from  some  impropriety  or 
defect  in  such  rules j  bye-laws  or  instructions  (/). 

Fursiiing  the  course  adopted  with  reference  to  the  two  improper 
last  preceding  sub-sections,  the  following   remarks  are  i]jJ^g*o/in- 
limited  to  the  discussion  of  the  terms  of  sub-sect.  4  as  structions. 
above  set  out,  and  for  more  general  information  as  to  the 
provisions  of  sect.  1  as  a  whole,  the  reader  is  referred  to 
the  beginning  of  this  chapter. 

It  will  be  at  once  apparent  that  this  sub-section  differs  Doer  of  act 
materially  from  all  the  other  sub-sections  of  sect.  I,  in  negligent, 
that  it  involves  no  inquiry  as  to  the  culpability  of  the 
person  whose  act  or  omission  directly  causes  the  injury. 
No  question,  therefore,  arises  as  to  negligence  on  the  part 
of  such  person  ;  for  the  fact  that  he  has  exercised  all  due 
care  is  no  defence  where  there  is  impropriety  or  defect  in 
the  employer's  rules  or  bye-laws,  or  in  the  instructions 
given  by  his  authority.  It  follows  from  this,  that,  whereas 
in  cases  falling  under  the  other  sub-sections,  if  the  em- 
ployer is  found  to  be  responsible  to  the  injured  man,  then 
the  servant  whose  hand  caused  the  injury  must  also  be 
liable  (^),  no  such  result  follows  under  sub-sect.  4. 

Another  point  of  distinction  between  this  sub-section 
and  the  others,  is  the  fact  that  it  contemplates  cases  in 
which  no  authority  of  any  kind  is  vested  in  the  person 
directly  causing  the  injury,  who  may  be  not  only  a  mere 
fellow-labourer  with,  but  even  in  an  inferior  position  to, 
the  injured  workman  (A). 

As  regards  (A),  the  alteration  effected  seems  to  be,  that  Alteration  of 

(/)  Secfc.  1,  sub-sect.  4 ;  sect.  2,  sub-sect.  2  :  see  the  Act  in 
Appendix  (CA 

(y)  AntCf  Chap.  V. 

(A)  It  is  somewhat  curious  that  this  is  the  only  sub-section 
upon  which  there  has  hitherto  been  no  reported  decision. 


282  CIRCUMSTANCES  TO  WHICH  ACT  OF  1880  APPLIES. 

Chap.X.  the  employer  is  bound  to  answer  for  any  impropriety  in 
law  effected  the  rules  Or  bye-laws  under  which  his  business  is  carried 
^y  W'  on,  whether  there  has  been  any  negligence  on  his  part  or 

not ;  and,  therefore,  he  will  be  liable,  although  he  may 
have  taken  due  care  to  employ  a  competent  person  to 
frame  the  rules  or  bye-laws  (i).     It  is  thought,  however, 
that  this  is  not  to  be  taken  to  mean  that,  if  a  workman 
enter  into  or  remain  in  the  service  of  the  employer  with 
full  knowledge  both  of  the  impropriety  of  the  rules  and 
the  risk  incurred  thereby,  he  can  nevertheless  afterwards 
complain  of  an  injury  received  in  consequence.     For  the 
workman  has  been  given  the  same  remedy  only  which  a 
member  of  the  public  would  have,  as  to  whom,  of  course, 
the  maxim  volenti  nonjit  injuria  applies  (A). 
Quare^  as  to         If  the  act  or  omission  has,  by  the  rules  or  bye-laws, 
ti^med^L™^'  ^^®^   either  expressly  or  impliedly  enjoined  to  be  done 
rules.  or  made,  there  is  little  difficulty  in   seeing   the   appli- 

cability of  the  sub-section.  But  where  the  act  or  omission 
is  one  in  respect  of  which  the  rules  or  bye-laws  are  abso- 
lutely silent,  neither  enjoining  nor  prohibiting  it,  a  very 
great  difficulty  may  arise.  Can  the  omission  to  adopt  a 
precaution  which  is  not  ordered  by  the  rules  or  bye-laws  be 
said  to  be  an  omission  made  "  in  obedience  to  "  such  rules 
or  bye-laws?  Can  an  act  which  is  not  prohibited  or 
alluded  to  by  the  rules  or  bye-laws,  when  done,  bo  said  to 
be  done  "in  obedience  to"  such  rules  or  bye-laws?  This 
latter  question  is  obviously  to  be  answered  in  the  negative, 
and  therefore  in  respect  of  such  acts  this  sub-section  im- 
poses no  liability  on  the  employer,  whatever  may  be  his 
position  aliunde. 

As  regards  the  former  question,  it  may  be  answered 
that  there  can  be  no  obedience  without  an  order ;  but  if 
this  be  so,  it  is  hard  to  say  what  effect  is  to  be  given  to 
the  word  "defect,"  which  seems  to  import  an  absence 

(f)  See  ante,  Chap.  VII.,  pp.  143,  160. 

{k)  See  ante^  p.  212,  and/)o«/,  p.  432  et  seq. 
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from  the  rules  or  bye-laws  of  somethiDg  wluch  should  have      Chap.  x. 
been  inserted  in  them,  as  opposed  to  "  impropriety,"  im- 
porting  the  presence  of  something  which  should  n6t  have 
been  inserted.     Upon  the  whole,  although  much  may  no 
doubt  be  said  in  support  of  either  view,  yet  as  effect  must, 
as  far  as  possible,  be  given  to  all  the  words  of  the  sub- 
sections, and  as  it  seems  an  abuse  of  language  to  speak  of 
an  omission  as  being  made  *'  in  obedience  to "  rules  or 
bye-laws  which  contain  no  allusion  to  it  either  way,  it  is 
submitted  that  the  word  "  impropriety "  means  the  en- 
joining of  an  act  which  itself  ought  not  to  be  done,  while  MeaniDg  of 
"defect"  refers  to  a  provision  obedience  to  which  necessi-  propriety^" 
tates  the  omission  of  some  proper  precaution ;  and  it  is  "^^  *♦  defect." 
suggested  that  the  words  are  to  be  read  distributively,  as 
an  act  done  in  obedience  to  an  impropriety,  an  omission 
made  in  obedience  to  a  defect  (/). 

If  this  be  so,  the  Act  would  appear  not  to  deal  with  a 
case  in  which  there  has  been  an  omission  from  the  rules  or 
bye-laws,  but  to  leave  the  workman  to  whatever  remedies 
he  had  before  in  respect  to  the  carrying  on  of  the  work 
under  an  improper  system  (m).  It  must  be  confessed, 
however,  that  the  view  here  taken  has  been  arrived  at 
with  much  hesitation,  and  that  its  adoption  entails  the 
treatment  of  the  words  "  defect "  and  "  impropriety  "  as 
almost  synonymous. 

There  is  nothing  in  the  sub-section  to  limit  the  meaning  Rules  need 
of  the  word  "  rules  "  to  written  rules,  and  it  would,  there-  written, 
fore,  apply  to  the  unwritten  but  authorized  scheme  under 
which  a  business  is  carried  on,  and  by  which  the  several 
duties  of  the  workmen  are  prescribed. 


(/)  The  difficulty  seems  to  have  been  caused  by  the  not 
imusual  method  here  employed  of  splitting  the  provisions  of 
an  Act  into  enacting  and  qualifying  clauses,  the  terms  of 
which  do  not  always  correspond.  The  dangers  of  this  mode 
of  legislation  have  been  often  pointed  out,  and  the  Employers' 
liabilitv  Act  certainly  affords  an  extreme  instance  of  them. 

(m)  As  to  which,  see  ante.  Chap.  YII.,  p.  159. 
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Chap.  X. 

Approved 
nue  not  to  be 
deemed  im- 
proper. 


Alteration  of 
law  effected 

by  (B). 


It  is  provided  (»)  that,  for  the  purposes  of  this  Act,  a 
rule  or  bye-law  shall  not  be  deemed  improper  or  defective 
where  it  has  been  approved  or  accepted  as  proper  by  one 
of  her  Majesty's  Principal  Secretaries  of  State,  or  by  the 
Board  of  Trade,  or  any  other  department  of  the  Qovem* 
ment,  under  or  by  virtue  of  any  Act  of  Parliament  (o). 
As  we  have  seen  that  in  some  cases  (p)  the  workman  had  a 
right  of  action  before  the  Act,  in  respect  of  improper  regu* 
lations  or  system,  it  is  clear  that  in  any  such  proceeding 
for  compensation  apart  from  the  Act,  the  above  provision 
will  not  debar  him  from  contesting  the  propriety  of  his 
employer's  rules  or  bye-laws,  although  they  have  been 
approved  or  accepted  as  above  mentioned. 

As  regards  (B)  (g),  the  liability  of  the  employer  has  been 
considerably  extended.  This  part  of  the  sub-section 
involves  consideration  of  the  conduct  of  four  persons — 
the  employer,  the  person  delegated  with  authority  to  give 
the  instructions,  the  person  acting  in  obedience  to  them, 
and  lastly,  the  injured  man.  The  employer  may  have 
authorized  the  delegate  to  give  some  definite  instructions 
which  he  himself  has  specified,  or  generally  to  give  some 
instructions;  and  those  framed  by  the  delegate  himself 
in  pursuance  of  his  authorization  will,  equally  with  the 
former,  come  within  the  terms  of  the  sub-section.  For 
these  latter  instructions  the  employer  would  not  formerly 
have  been  liable,  as  the  impropriety  in  them  would  not 
have  been  attributable  to  a  personal  breach  of  duty  on  his 
part,  unless  there  had  been  negligence  in  the  choice  of  the 


(n)  Sect.  2y  sub-sect.  2. 

(o)  E.ff.,  Petroleum  Act,  1871  (34  &  35  Vict.  c.  lOo),  s.  4; 
Mines  Kegulation  Acts,  1872  (35  &  36  Vict.  c.  76),  s.  53, 
(c.  77),  s.  24;  Explosives  Act,  1875  (38  &  39  Vict.  c.  17), 
ss.  35,  37  ;  Alkali  Act,  1881  (44  &  45  Vict.  c.  37),  s.  20,  where 
the  Local  Government  Board  is  the  approving  body.  For  a 
collection  of  the  statutory  enactments  having  reference  to  an 
employer's  duty  to  his  workmen,  see  antCf  p.  165  e(  aeq. 

(p)  As  to  which,  see  ante,  Chap.  VII.,  p.  169. 

(y)  Ante,  pp.  280,  281. 


IMPROPER  RULES,  BYE-LAWS,  ETC.  285 

delegate  (r).     If  the  employer  has  himself  definitely  speoi*      Chap.  X. 
fied  the  instructions  to  be  given  by  the  delegate,  the  latter  Delegate  may 
would  be  merely  the  mouthpiece  of  the  employer  for  be  merely 

ii      .  •     i.       X'  J   XI.  T  mouthpiece  of 

conveying  the  improper  instructions ;  and  the  negligence  employer, 
would  be  personal  to  the  employer,  for  which  he  has 
always  been  responsible  («). 

It  will  be  noticed  that  the  sub-section  deals  only  with  ?^l^^^ 
"particular"  instructions,  by  which,  it  is  presumed,  are  inyolveneeea- 
meant  instructions  which  are  of  so  specific  a  nature  that,  as  ^^^  **®P*- 
regards  the  manner  of  obeying  them,  little  or  nothing  is 
left  to  the  discretion  of  the  person  whose  act  or  omission 
actually  causes  the  injury  complained  of. 

But,  as  already  pointed  out  with  reference  to  sub- 
sect.  3  (/),  compliance  with  instructions  to  do  a  particular 
thing  may  sometimes  involve  the  doing  of  acts  which  are 
not  expressly  mentioned,  but  which  are  nevertheless  neces- 
sarily done  in  the  course  of  obeying  such  instructions. 
To  put  a  simple  case.  A  man  employed  as  a  carpenter 
may  be  ordered  by  his  foreman  to  go  and  fetch  a  parti- 
cular plank  from  a  timber  stack  standing  in  the  employer's 
yard.  To  get  at  the  plank  in  question  it  may  be  necessary 
to  remove  several  others  which  lie  upon  it,  the  removal  of 
which  by  reason  of  the  defective  mode  in  which  the  stack 
is  erected,  and  without  want  of  care  in  the  carpenter, 
causes  the  whole  stack  to  fall  upon  and  injure  another 
workman.  It  can  hardly  be  questioned  that  upon  proof 
of  the  impropriety  of  the  foreman's  order  this  case  would 
fall  within  the  sub-section,  although  the  carpenter  was  not 
expressly  directed  to  remove  the  superincumbent  planks. 

Lastly,  the  sub-section  requires  that  the  act  or  omission  Act  miut  be 
should  be  done  or  made  "  in  obedience  to  "  the  rules,  bye-  ^  Jules *&^ 
laws,  or  instructions.     Therefore,  although  the  rules  or 
instructions  are  improper  or  defective,  the  sub-section  does 


(r)  Ante,  Chap.  VII.,  p.  143. 
(*)  lb.  pp.  140,  160. 
(0  Ante,  pp.  269,  273. 
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Chap.  X.  not  meet  a  case  in  which  the  act  or  omission  of  the  person 
carrying  them  out  was  in  itself  so  negligent  as  not  to 
constitute  a  compliance  with  the  directions  given  to  him  (u). 
Apart  from  the  applicability  of  any  of  the  other  sub- 
sections, such  a  case  would,  accordingly,  fall  within  the 
doctrine  of  '^  common  employment,"  and  the  negligent 
man  alone  would  be  liable. 


V.  Neglioknce  of  Person  having  the  Charge  or 
Control  of  Signals,  &o.  upon  a  Eailway. 

Persoiial  injury  {x)  canned  to  a  urorkman  {y)  "  by  reason  of 
the  negligence  of  any  person  in  the  service  (c)  of  the  em- 
player  (a)  irho  has  the  charge  or  control  of  any  signal^ 
points^  locomotive  engine^  or  train  upon  a  railway  "  (6). 

Negligence  of  The  general  provisions  of  sect.  1,  being  applicable  alike 
charge 'of  *^  ^^^  ^^®  sub-sections,  have  already  been  discussed  in  ac- 
signal,  points,  cordance  with  the  plan  laid  down  at  the  beginning  of  this 
upon^Slway!  chapter,  and  they  need  not,  therefore,  be  here  further 

alluded  to. 

Railway  ser-        The  reader  will  remember  that,  in  addition  to  the  per- 

Bp«;ia?foot-     SOUS  falling  within  the  definition  of  a  "  workman  "  in  the 

i°fir-  Employers  and  Workmen  Act,  1875  (c),  this  term,  for  the 

purposes  of  the  Employers'  Liability  Act,   includes  all 

railway  servants  (rf).     The  object  of  this  sub-section  was 

clearly  to  put  railway  servants  upon  a  footing  differing 

from,  and  more  favourable  than,  that  accorded  to  any 


(m)  Compare  the  remarks,  antey  p.  281. 

(ar)  See  ante,  p.  235. 

(y)  As  to  the  persons  who  are  included  in  this  term,  see 
Chap.  IX. 

(z)  As  to  the  meaning  of  these  words  reference  must  be 
made  to  Chap.  III.,  ante, 

(a)  As  to  the  persons  who  are  included  in  this  term,  ante^ 
p.  232. 

{b)  Sect.  1,  sub-sect.  5. 

(c)  See  ante,  p.  211  et  seq, 

{d)  Ante,  Chap.  IX.,  p.  231. 
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other  workmen  imder  the  Act ;  by  providing  for  oases  ia      Oh»p.  z. 
■which  none  of  the  preceding  sub-eeotiooB  would  afford  a 
remedy  (e),  and  in  which  the  neghgent  servant  may  be 
himself  a  mere  subordinate,  of  a  like  grade  to  that  of  the 
injured  man,  or  even  lower  (/).     The  favour  shown  to 
railway  servants  is  apparent  from  the  fact  that  in  a  large 
number  of  oases  in  which  a  railway  servant  is  injured,  the 
injury  is  to  be  traced  to  the  negligence  of  a  person  em- 
ployed in  one  of  the  above-mentioned  wayfl(y).     Whilst  Other  sub- 
even  if  the  negligent  person's  employment  does  not  an-  eoraetimoB  ^ 
flwer  to  this  description,  the  case  may  well  fall  under  one  "PP'J- 
of  the  preceding  sub-sections.     Thus,  he  may  be  one  who 
is  charged  with  the  duty  of  seeing  to  the  condition  of  the 
permanent  way  (i.e.,  "ways"),  or  of  the  machinery  or 
plant  (h) ;  or  he  may  be  a  person  exercising  superintend- 
ence, a  phrase  evidently  comprising  many  who  could  not 
be  said  to  have  the  charge  or  control  of  signals,  points, 
engines  or  trains  (t) ;  or,  again,  he  may  be  one  to  whose 
orders  the  injured  man  was  subject  (A). 

If,  however,  the  case  can  neither  be  brought  within  the  Common  em- 
tenna  of  aub-section  5,  nor  of  any  of  the  other  sub-sections  al»^b^.° 
of  sect.  1,  the  plaintiff  will  in  all  probabiUty  find  himself 
without  a  remedy.  For,  even  as  regards  railway  servants, 
the  doctrine  of  common  employment  has  not  been  abolished, 
though  Its  operation  has  been  more  curtailed  by  sub-sect.  5 
than  by  any  of  the  other  sub-sections,  in  consequence  of  the 
greater  number  of  the  specified  cases  in  which  a  right  of 
action  ia  given  by  this  sub-section. 


(e)  That  a  railway  servant  may  aometimes  be  a  "worki 
within  the  Act  of  1875,  see  anle,  p.  231. 

(/)  Compare  aub-sects.  3  and  4,  anle,  pp.  268,  2t 

iff)  See,  for  example,  Hutchimon  v.  York,  ^-c.  R.  Co 
L.  J,,  Ex.  296 ;  Tunney  v.  Midland  R.  Co.,  L.  E.,  I  C.  P. 
Morgan  v.  Vale  of  Nealk  R.  Co.,  L.  E.,  1  Q.  B.  H9  ;  35 
Q.  B.  23.     But  as  to  the  last  case,  see  pott,  p.  299. 

(A)  See  ante,  pp.  243,  247  note(&). 

(■')  See  ante,  p.  261. 

(i)  See  ante.  p.  268. 
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Cliftp.  Z. 

Sub- section 
not  confined 
to  railway 
servants. 


Sub-section 
not  confined 
to  railway 
companies. 


Word ''rail- 
way **  not  to 
be  strictly 
construed. 


With  regard  to  the  person  to  whom  the  injuiy  is  oausedy 
it  is  well  to  point  out  that  he,  or  his  representatives,  can 
bring  himself,  or  themselves,  within  the  sub-section,  by 
showing  that  he  was  within  the  class  either  of  railway 
servants  or  of  persons  to  whom  the  Employers  and  Work- 
men Act,  1875,  applies.  Although,  therefore,  there  may 
be  c€ises  in  which  it  is  questionable  whether  the  man  can 
be  called  a  railway  servant,  notwithstanding  that  he  was 
in  the  service  of  a  railway  company,  this  will  be  imma- 
terial if  he  was  a  *'  workman "  within  the  last-mentioned 
Act  (m). 

It  must  not  be  supposed  that  railway  companies  are  the 
only  employers  upon  whom  liability  is  imposed  by  the 
sub-section  now  under  consideration.  There  are  several 
businesses  in  which  the  possession  or  use  of  a  private  rail- 
way is  almost  a  necessity,  and  it  cannot  be  said,  for  the 
purposes  of  this  Act,  that  these  are  any  the  less  railways 
because  they  are  not  open  for  public  traffic,  for  the  Act 
does  not  deal  with  the  rights  of  the  public  (12).  As  in- 
stances of  such  railways,  the  private  lines  and  sidings  con- 
nected with  mines,  collieries,  docks,  foundries,  &c.,  may  be 
referred  to  (0). 

Looking,  then,  at  the  subject-matter  with  which  the 
Employers'  Liability  Act  deals— namely,  the  relationship 
of  employers  and  employed  inter  se — and  at  the  remedial 

(m)  Ante,  Chap.  IX.,  p.  231. 

(n)  In  Matson  v.  Baird,  3  App.  Cas.  1082,  it  was  held,  that 
a  private  railway  not  constructed  by  statutory  authority  was 
not  **  a  railroad"  within  the  meaning  of  the  Public  Highway 
Act  (5  &  6  Will.  4,  c.  50,  s.  71) ;  and  that  such  railway  need 
not,  therefore,  be  fenced  by  gates  where  it  crossed  a  highway. 
But  the  grounds  upon  which  this  decision  proceeded  are  en- 
tirely inapplicable  here.  See,  especially,  the  opinion  of  Lord 
Blackburn,  at  p.  1087. 

(o)  See  G.  N.  R.  Co.  v.  Tahourdin,  13  Q.  B.  D.  320;  53 
L.  J.,  Q.  B.  69  (railway  ancillary  to  dock).  Woodruff  v. 
Brecon,  ^c,  B.  Co,,  28  Ch.  D.  190 ;  54  L.  J.,  Ch.  29,  is  also  a 
recent  decision  relating  to  a  private  railway  used  in  connection 
with  a  foundry. 
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nature  of  the  enactment,  there  is  no  reason  for  placing  a  Chtp.  x. 
more  restricted  meaning  upon  the  word  "  railway  "  in  this 
sub-section  than  is  consistent  with  the  natural  and  popular 
sense  of  the  word  (p).  There  is  now,  indeed,  direct  autho* 
rity  upon  this  point  in  the  decision  of  the  Queen's  Bench 
Division  in  Doughty  v.  Firbank  (^),  where  the  defendant  was  ihughty  v. 
the  contractor  for  the  construction  of  a  line  of  railway  for  -^*''**'*^'- 
a  railway  company,  and  had  for  this  purpose  laid  down  a 
temporary  railway  for  the  passage  of  waggons  and  trucks 
used  in  the  work.  The  plaintiff,  who  was  employed  by 
the  defendant  as  driver  of  an  engine  upon  such  temporary 
line,  sued  under  the  Act  in  respect  of  injuries  received  in 
a  collision  caused  by  the  negligence  of  another  of  the  de- 
fendants' engine  drivers.  Judgment  having  been  given 
for  the  plaintiff  in  the  County  Court,  it  was  argued  by 
way  of  appeal  that  sub-sect.  5  refers  only  to  a  railway 
worked  by  a  railway  company  under  statutory  powers,  and 
subject  to  the  regulations  under  which  such  railways  are 
worked.  But  to  this  view  the  Court  declined  to  accede, 
Pollock,  B.,  saying,  "  There  are  many  railways  used  by 
colliery  owners  and  others  upon  which  trains  run,  and  there 
seems  to  be  nothing  in  the  words  of  the  Act  to  limit  its 
application  to  railways  used  by  railway  companies  "  (r). 

It  will  thus  be  seen  that  the  fact  that  a  line  of  rails  is  Temporary 
only  put  down  for  a  temporary  purpose  does  not  prevent  ^®  ^^  '*"*• 
its  being  a  railway  whilst  it  is  so  used. 

But,  putting  out  of  consideration  the  instances  of  pri-  Tramway, 
vate  railways,  there  yet  remains  the  question  whether  a  ^t^'^^t- 
tramway  is  "a  railway"  within  sub-sect.  5.     This  is  a  section. 


(p)  Trucks  upon  a  siding  in  a  goods  yard  are  "  upon  a 
railway/'  for  the  sidings  form  a  part  of  the  line.  Cox  v. 
G,  W.  R.  Co,,  9  Q.  B.  D,  106;  and/?o«/,  p.  301. 

{q)  10  Q.  B.  D.  358 ;  62  L,  J.,  Q.  B.  480.  For  a  consider- 
ably  fuller  report  of  this  case,  see  48  L.  T.  530. 

(r)  The  learned  judge  also  alluded  to  the  definition  of 
'*  employer"  given  in  the  Act  (see  ante,  Chap.  IX.,  p.  232), 
as  supporting  this  view. 

R.  U 
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Chap.  X. 

Meaning  of 

words 

*' tramway," 

**  railway." 


question  by  no  mecms  free  from  difficulty.  It  appears 
that,  long  before  the  introduction  of  the  modem  railway 
system,  the  word  tramway  was  in  use,  as  signifying  a 
roadway  with  level  wheel  tracks  constructed  of  flag  stones, 
iron  plates,  &c.,  for  the  passage  of  traniSf  or  dram9 — i,  e., 
coal  waggons — in  collieries  («).  Later  on  the  words  rail- 
way and  tramway  came  to  be  used  synonymously,  to  indi- 
cate any  roadway  upon  which  a  prepared  wheel-track — 
generally  formed  by  two  parallel  lines  of  iron  rails — was 
laid  down  (/) .  At  the  present  time,  however,  there  can  be  no 
doubt  that  "  tramway  "  and  "  railway  "  are  not  generally 
used  as  convertible  terms,  although  it  is  somewhat  hard  to 
account  for  the  distinction  which  has  grown  up,  or  even  to 
say  in  what  it  lies.  The  nature  of  the  locomotive  power 
has  not  been  treated  as  itself  establishing  a  difference  be* 
tween  the  two,  for  there  may  be  steam  tramways  (u)  and 
railways  on  which  the  carriages  are  drawn  "  by  any  loco- 
motive or  stationary  engines,  or  animal,  or  other  power 
whatever  "  (x).    Nevertheless,  the  Legislature  has  latterly 


(«)  See  Skeat's  Etymolo^cal  Diet.  *.  r.  Tram.  Tramways 
of  this  description  may  stiU  be  found  in  many  places  at  the 
present  day. 

(/)  See  Latham's  English  Diet.  s.  v,  Eailway,  citing  Bees' 
Cydopeedia,  **  Eailway  tram — or  dram — ^road  or  waggon- way 
is  a  track,"  &c.  Professor  Skeat  (Etymological  Diet,  s,  v. 
Tram)  mentions  an  instance  in  which  the  words  were  so  used 
in  an  Act  of  Parliament,  a.d.  1794.  See,  too,  the  Penny 
Cyclopeedia,  s,  r.  Railway. 

(u)  See,  for  instance,  the  Tramways,  &c.  (Ireland)  Act, 
1883  (46  &  47  Vict.  c.  43),  s.  23,  subs.  6.  By  s.  25  '•  tram- 
way" includes,  for  the  pui^oses  of  the  Act,  "  a  light  railway." 
See,  also,  33  &  34  Vict.  c.  78,  s.  34 ;  and  the  Tramways  Orders 
Confirmation  Act,  1879  (42  &  43  Vict.  c.  czciii),  s.  3,  by  which 
the  Board  of  Trade  may  grant  licences  for  the  use  of  steam  or 
mechanical  power  on  tramways. 

(x)  An  Act  to  provide  for  the  Conveyance  of  the  Mails  by 
Railways  (1  &  2  Vict.  c.  98),  s.  1.  Possibly  the  diflPerenoe  in 
the  rate  of  speed  generally  maintained  may  practically  con- 
stitute a  certain  distinction  between  the  traffic  on  railways 
and  tramways. 
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treated  tramway  oompanies  and  railway  companieB  upon      cii«p.  x. 
entirely  different  footings,  and  has  provided  for  the  oon-  ~~ 

etruotion,  maintenance  and  working  ol  their  lines  by  sepa- 
rste,  and  in  many  respects  dissimilar  enactments  (y).  The 
Tramways  Act,  1870  (=),  which  is  the  principal  statute  re- 
lating to  tramways  in  England  and  Scotland,  does  not 
contain  any  definitioQ  of  the  term,  but  the  2dth  section 
may  be  taken  to  show  what  constitutes  a  tramway  within 
the  meaning  of  the  enactment.  That  section  provides  that  De«ription  of 
"  every  tramway  .  .  .  shall  be  laid  and  maintained  jnTnunwsys 
in  such  manner  that  the  uppermost  surface  of  the  rail  ^^  i^^'^- 
shall  be  on  a  level  with  the  surface  of  the  road;"  and 
"  road  "  is  defined  as  "  any  carriage-way  being  a  publio 
highway"  (a).  From  this,  and  from  the  other  provisions  of 
the  Act  (b),  it  is  plain  that  what  the  Legislature  was  there 
dealing  with  was  the  construction  of  lines  of  rails  to  be 
principally  laid  upon  public  roads,  the  right  of  using 
which  for  all  ordinary  traffic  was  still  to  remain  in  the 
public,  as  distinguished  from  the  lines  of  railway  oom- 
panies whioh  are  not  open  to  ordinary  public  traffic.  Pro- 
bably this  coincides  with  the  popular  use  of  the  words 
"  tramway  "  and  "  railway  "  at  the  present  day,  when  it  is 
intended  to  mark  a  distinction  (c).     But  it  must  be  re- 

(y)  In  In  re  Brentford  and  Uteworlh  Tramwayt  Co.  (26  Ch. 
D.  527  ;  53  L.  J.,  Ch.  624),  Bacon,  V.-C,  held,  that  a  tram- 
way company  waa  not  a  nulway  company  within  the  meaning 
of  the  Companies  Act,  1862;  and  that  it  could  therefore  be 
wound  up  under  that  Act. 

(i)  33  &  34  Vict.  c.  78.     As  to  Ireland,  see  the  Tramways 
(Ireland)  Act,  1860  (23  &  24  Tict.  c.  152),  and  the  amending 
Acts  enumerated  in  46  &  47  Vict.  c.  43,  s.  25.     But  the  Act 
of  1860  (sect.  19)  makes  the  Hailway  Clauses  Consolidation 
Act  applicable  (with  certain  exceptions,  sect.  23)  to  the  ti™™- 
ways  authorized  under  it,  and  provides  (sect.  20),  that  " 
railway"  in  the  earUer  Act  shall  be  taken  to  mean  the  ti 
way;  and  also  applies  (sect.  46)  several  other  railway. 
to  tramways. 

(a)  Sect.  3. 

(i)  See  sects.  62,  and  4,  8,  9,  26—33,  46. 

(c)  Ogilvie's  Imp.  Diet.  s.  v.  Eailway,  Tramroad,  Tram' 
U2 
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Obap.  Z.      membered  that  this  arbitrary  distinction  is  applicable  only 
when  the  words  are  used  in  connection  with  public  tram- 
ways and  railways,  and  that  private  lines  are  often  spoken 
of  indiflEerently  as  either  tramways  or  railways  {d) .    More- 
over,  although  it  may  be  improper,  in  common  parlance, 
to  speak  of  a  railway  company's  line  as  a  tramway,  it  does 
not  necessarily  follow  that  the  converse  holds  good. 
Some  tram-         Upon  the  whole  the  distinction  between  railways  and 
within  the       tramways  appears  in  many  cases  to  be  so  slight  that,  look- 
term  railway,  ^g  ^^  ^j^^  fg^  ^]^q^  ^j^^  operation  of  sub-sect.  5  is  not  to 

be  limited  to  railways  used  by  railway  companies  {e)y  it  is 
conceived  that  if  the  circumstances  of  the  case  are  such  as 
to  make  the  sub-section  in  other  respects  applicable,  its 
operation  cannot  be  defeated  merely  by  showing  that  the 
alleged  "  railway  "  has  been  more  usually  styled  a  tram- 
way. In  short,  whilst  there  can  be  no  doubt  that  this 
sub-section  would  not  apply  to  a  case  in  which  the  tram- 
way in  question  was  of  the  description  now  in  conunon 
use  in  London,  it  is  thought  that  there  are  not  wanting 
instances  in  which  tramways  would  come  within  this  pro- 
Example,  vision.  As  an  example  of  the  latter  class  the  Swansea 
tramways  may  be  referred  to.  These  tramways  were  con- 
structed to  form  junctions  (/)  with  the  "  Oystermouth 
Bail  way  or  Tram-road"  {g)y  so  that  there  should  be  a 
through  traffic  between  the  two  lines  "for  passenger, 
animals,  goods,  mineral  and  parcels  traffic "  (A),  by  the 
"  passage  of  engines,  carriages,  waggons  and  trucks  "  (i ) 

(d)  See  Sinclair  y.  Caithness  Flagstone,  ^'c.  Co.,  6  App.  Cas. 
340.  Semb.  in  this  case  the  *'  tramway"  was  really  a  private 
railway,  for  the  negligent  management  of  a  locomotive  engine 
on  which  the  company  might  have  been  liable  imder  this 
sub-section. 

e)  Ante,  p.  288. 

[/)  37  &  38  Vict.  c.  cxxxviii.  ss.  67,  95.  This  Act  was 
enlarged  and  amended  by  41  &  42  Yict.  c.  cxlvii;  42  &  43 
Vict.  c.  cxciii ;  and  45  &  46  Vict.  c.  oxxviii. 

(y)  Authorized  by  44  Geo.  3,  c.  Iv. 

(A)  37  &  38  Vict.  c.  cxxxviii.  s.  87. 

(f)  Ih,  8.  100. 
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*^  oonstruoted  for  use  on  a  railroad  "  (A;).    It  is  submitted      Chap.  x. 
with  some  confidence  that  for  a  negligent  control  of  the 
locomotiye  engines,  &c.,  upon  these  or  similar  lines,  the 
Tramway  Company  would  be  liable  under  sub-sect.  5. 

It  will  thus  be  seen  that  it  is  impossible  to  lay  down  Temw  signal 
any  abstract  rule  as  to  what  is  and  what  is  not  ^' a  rail-  be  considered 
way;"  and  although  the  phrase  "  upon  a  railway"  may  ^^^^^^^' 
be  said  to  be  the  keynote  of  the  sub-section,  since  it  applies 
to  and  qualifies  each  of  the  foregoing  terms  ^'  signal,  points, 
locomotive  engine,  and  train,"  yet  the  question  whether 
a  particular  line  of  rails,  be  it  temporary  or  permanent, 
constitutes  a  railway  within  this  provision,  can  only  be 
answered  by  means  of  an  inquiry  into  the  meaning  to  be 
placed  upon  those  terms  themselves.  Moreover,  it  must 
be  borne  in  mind  that  in  ascertcdning  the  meaning  of  the 
words  "  signal,  points,  locomotive  engine,  or  train,"  each 
must  be  considered  in  conjunction  with  the  context,  and 
not  as  an  isolated  term  standing  apart  from  its  surround- 
ings. Looked  at  in  this  way,  all  these  things  are  descrip- 
tive of  well-known  accessories  to  the  ordinary  working  and 
management  of  the  traffic  upon  railroads ;  and,  accordingly, 
in  the  absence  of  any  definition  of  the  term,  it  is  reasonable 
to  suppose  that  to  railicaySj  upon  which  such  things  as 
signals,  points,  locomotive  engines  and  trains  are  ordinarily 
found,  the  provision  now  under  consideration  was  meant  to 
apply  (/).  By  this,  however,  it  is  not  meant  that  all  these 
accessories  must  be  present  in  order  to  constitute  ^'  a  rail- 
way "  within  the  Act,  but  merely  that  the  language  em- 
ployed in  the  sub-section  gives  the  clue  to  the  class  of  cases 
dealt  with. 

Sub-sect.  5  requires  that  the  plaintiff  should  prove  that  "Tte  charffo 
there  has  been  negligence  in  one  "  who  has  the  charge  or  meaning  of 
control  of  any  signal,  points,  &c."     By  "the  charge,"  the  phrase. 

(k)  Ih,  8.  91. 

(/)  See  and  compare  Doughty  v.  Firhank,  10  Q.  B.  D.  358 ; 
52  L.  J.,  a  B.  480,  ante,  p.  289 ;  and  Murphy  v.  Wilson,  62 
L  J.,  Q.  B.  524 }  48  L.  T.  788,  post,  p.  298. 
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seems  to  be  here  meant  the  general  charge,  in  the  sense  of 
ordinary  supervision  not  confined  to  physical  holding  or 
possession  at  some  particular  moment  (m).  A  man,  there- 
fore, has  not  the  charge  of  points,  &c.,  if  his  duties  are 
merely  to  do  certain  work  upon  them  under  the  direction 
and  supervision  of  another  person  (»).  On  the  other  hand, 
"  control,"  it  is  thought,  rather  indicates  the  actual  govern- 
ment of  the  thing  for  the  time  being,  though,  it  may  be, 
in  subjection  to  the  general  orders  of  another  (o).  It  is 
true  that  "  charge  "  and  "  control "  may  be  used  synony- 
mously, but  it  is  submitted  that  this  is  not  so  here,  for 
cases  may  be  suggested  in  which  it  is  proper  to  say  that 
the  charge  of  a  thing  is  vested  in  one  man,  but  that  the 
control  of  it  is  at  the  same  time  in  another.  Thus,  a  railway 
engine  may  be  properly  said  to  be  "  in  charge "  of  the 
engine  diiver,  but  if  a  collision  were  caused  by  the  negli- 
gence of  the  fireman,  in  omitting  to  apply  the  brake,  which 
it  was  his  duty  to  manage,  the  negligence  would  surely  be 
that  of  a  person  having  the  control  of  the  engine.  Simi- 
larly, "  points "  may  be  under  the  control  of  the  porter 
who  actually  moves  the  levers  to  which  they  are  attached, 
but  another  person  whose  duty  it  is  to  supervise  the  oiling 
and  cleaning  of  such  points  may  also  be  said  to  have  the 
charge  of  them  {p)> 

Upon  these  matters  not  much  is  to  be  gathered  from  the 
authorities,  but  it  is  clear  that  it  is  for  the  plaintiff  to 
show  what  the  negligent  man's  duties  were(g),  when  it 

(m)  Per  Brett,  M.  E.,  in  Oihhs  v.  G,  TV.  R.  Co.,  12  Q.  B.  D. 
at  p.  212;  53  L.  J.,  Q.  B.  543. 

(n)  S.  C,  post,  p.  295. 

(o)  See  Cox  v.  G.  IV.  R.  Co,,  9  Q.  B.  D.  106,  post,  p.  301. 
But  see  per  Field,  J.,  in  Gibhs  v.  G.  IV.  R.  Co.,  11  Q.  B,  I>. 
22,  25,  post,  p.  296. 

(p)  This  seems  to  have  been  the  case  in  Gibbs  v.  G.  IV.  R. 
Co.,  12  Q.  B.  D.  208;  53  L.  J.,  Q.  B.  543:  but  see  post, 
pp.  296,  297. 

(^)  A  mere  statement  by  the  man  himself  that  he  had 
**the  charge"  of  the  thing  is  not  evidence:  Gibbs  y,  G.  TV. 
R.  Co.,  supra. 
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becomes  the  duty  of  the  judge  to  determine  whether — it  Chap.  x. 
being  admitted  that  he  had  such  duties — ^there  is  any  eyi- 
denoe  that  the  man  had  "  the  charge  or  control "  within 
the  sub-section.  If  there  is  any  evidence  for  the  jury, 
then  the  question  may  be  properly  left  to  them  whether 
the  person  who  is  alleged  to  have  been  negligent  was  a 
person  having  the  charge  or  control  of  the  signal,  points, 
locomotive  engine,  or  train,  as  the  case  may  be  (r).  Pre- 
sumably, however,  some  direction  should  be  given  to  the 
jury  as  to  the  sense  in  which  the  words  "  charge  "  and 
"  control "  are  to  be  taken. 

It  would  seem,  though  the  present  sub-section  has  no  ex-  Kegligence 
press  provision  upon  the  point,  that,  as  in  sub-sect.  2,  elation  to  the 
the  negligence  must  be  during  the  exercise  of  the  charge  or  c^K«  o^ 
control,  although  the  injuiy  may  not  happen  to  take  place 
until  afterwards  (s).    Similarly,  the  negligent  act  or  omis- 
sion must,  it  is  thought,  have  relation  to  the  charge  or 
control  which  the  negligent  person  has,  and  therefore  a 
negligent  act  which  has  no  connection  with  such  charge 
or  control  is  not  within  the  sub-section. 

Oibbs  V.  G.  W.  JR.  Co.  (t)  was  an  action  under  the  Act  by  6^*^*  ▼• 

G    TT"  R    Co 

the  widow  and  children  of  an  engine-driver,  who  was  killed 
in  consequence  of  his  engine  running  off  the  line  by  reason 
of  one  Fisher  having  negligently  left  the  cover  of  a  locking 
apparatus  and  points  in  a  position  in  which  it  projected 
over  the  metals.    Fisher's  duties  were  to  clean,  oil,  and 


(r)  Per  Brett,  M.  E.,  in  Gthhs  v.  G.  W.  R.  Co.,  12  Q.  B.  D. 
at  p.  211.  At  p.  212  of  the  report  his  Lordship  is  made  to 
say,  **  It  would  be  for  the  Court  to  say  whether,  having  such 
duties,  he  was  a  person  who  had  the  charge  of  the  points  as 
intended  by  the  statute."  This  seems  to  clash  with  the  state- 
ment, on  p.  211,  that  the  question  was  a  proper  one  for  the 
jury.  The  authors  have  had  the  advantege  of  perusing  u 
shorthand  note  of  the  judgment,  from  which  it  appears  that 
the  words  used  by  the  learned  judge  were  really  equivalent 
to  the  statement  in  the  text. 

(«)  See  ante,  p.  265. 

\t)  11  0.  B.  D.  22 ;  12  Q.  B.  D.  208 ;  63  L.  J.,  Q.  B.  543. 
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Clup.  X.  adjust  the  points  and  wires  {u).  He  had  a  boj  working 
under  him,  but  he  himself  worked  under  one  Saunders,  the 
inspector  of  the  signal  department,  who  frequently  inspected 
the  points,  &c.,  in  order  to  see  that  Fisher  did  his  duty. 
The  poiats  themselves  were  worked  by  a  man  in  a  signal 
box.  The  County  Court  jury  gave  a  verdict  for  the  plain- 
tiffs, but  the  Queen's  Bench  Division  made  absolute  a  rule 
to  enter  a  nonsuit,  on  the  ground  that  there  was  no  evi- 
dence that  Fisher,  who  was  himself  under  the  orders  of 
Saunders,  was  a  person  who  had  either  the  charge  or  control 
of  the  points  within  the  meaning  of  sub-sect.  5.  This  de- 
cision was  affirmed  by  the  Court  of  Appeal,  but  the  diffi- 
culty in  saying  affirmatively  what  persons  are  brought  by 
their  occupations  within  this  provision  is  shown  by  the  re- 
marks of  the  learned  judges  in  both  Courts.  Field,  J., 
Quare  as  to  gaid  (x)  I — "  Now,  certainly,  there  was  a  person  in  this  case 
charge  or  who  had  the  *  oontrol '  of  the  points.  They  are  worked  by 
G^M^^  ^  ^^®  °^*^  ^  *^®  signal-box  by  means  of  a  highly-oompli- 
G.  W,  R.  Co,  cated  piece  of  mechanism.  Undoubtedly  he  had  ^  control ' 
over  them  under  sub-sect.  5.  It  is  not  suggested  that 
Fisher  had  '  control '  over  the  points,  but  it  is  said  that  he 

had  '  charge '  of  them I  doubt  whether  the  words 

'charge'  and  'control'  are  intended  to  mean  different 
things.  If  they  are,  and  if  the  man  in  the  signal-box  was 
not  the  person  in  this  case  who  had  both  charge  and  control 
of  the  points,  possibly  Saunders,  the  inspector,  had  charge, 
and  the  man  in  the  signal-box  had '  control.' "  His  Lord- 
ship added : — "  Can  it  be  said  that  the  man  who  taps  the 
wheels  of  the  carriages  when  a  train  stops  at  a  station,  or 
puts  grease  into  the  boxes  of  the  axles,  has  '  charge '  of 
them.     I  doubt  whether  what  Fisher  did  came  to  more 

(tt)  Ho  also  had  to  do  slight  repairs.  Quarc,  whether, 
had  the  case  been  one  of  a  '^  defect  in  the  condition  of  the 
ways,"  &c.,  Fisher  would  have  been  a  person  *' entrusted" 
with  the  duty  of  seeing  that  they  "  were  iu  proper  condition"  ? 
See  ante,  pp.  245,  n.  (X),  254. 

{x)  1 1  Q.  B.  D.  at  pp.  25,  26. 
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lian  that."    Mathew,  J.,  8aid(y),  that  he  had  a  difficulty      Chap.  x. 

asoertaining  what  was  meant  by  sub-sect.  3,  but  that 
lie   thought  *Hhe  Legislature  had  in  contemplation  the 
rteg;ligence  of  some  person  having  charge  or  control  of  the 
points  for  the  purposes  of  traffic  and  of  movement,"  thus 
intimating  an  opinion  that  the  signal  porter  had  both 
charge  and  control  of  the  points.    In  the  Court  of  Appeal 
Xiord  Coleridge,  C.  J.,  said  (z)  that  he  thought  that  Saun- 
ders ^^  was  the  person   who  had    apparently   both    the 
charge  and  the  control  of  the  points."     Brett,  M.  B., 
was  silent  upon  the  point ;  and  Bowen,  L.  J.,  expressly 
declined  to  say  what  persons  may  fulfil  the  prescribed 
definition  (a).    In  view  of  the  difficulty,  it  is  certainly  to 
he  regretted  that  there  has  not  been  hitherto  any  authori- 
tative judicial  interpretation  of  the  general  language  of 
the  sub-section  (ft). 

It  has  already  been  said  that  signals,  points,  locomotive  Signals,  what 
engines,  and  trains  are  all  well-known  things  in  connection  includes, 
with  the  traffic  upon  lines  of  railway  (c).  It  is  not  neces- 
sary  that  a  "signal"  should  be  of  any  particular  form  or 
pattern,  for  the  word  seems  to  be  here  applicable  to  any- 
thing by  means  of  which  communications  relating  to  the 
traffic  are  transmitted  from  one  servant  to  another.  Thus, 
the  signalling  may  be  by  electricity,  or  by  detonators, 
flags,  lamps,  &c.,  as  well  as  by  fixed  semaphores.     The 

(y)  lb.  p.  26. 

(z)  12  Q.  B.  D.  210 ;  53  L.  J.,  Q.  B.  543. 

(a)  12  Q.  B.  D.  p.  213. 

lb)  In  a  case  of  Haysler  v.  G,  W.  R,  Co.,  Q.  B.  D.  Dec.  10, 
1881  (rei)orted  only  in  the  Law  Times  newspaper,  Dec.  17, 
1881),  the  plaintiff,  whose  hand  had  been  crushed  upon  the 
rails  in  consequence  of  certain  engines  being  moved  without 
warning,  recovered  a  verdict  in  the  County  Court,  and  this 
the  Divisional  Court  refused  to  set  aside,  holding  that  there 
was  evidence  to  support  it.  The  evidence  apparently  pointed 
to  the  negligence  being  that  of  either  the  engine  driver  or  his 
fireman,  but  the  Court  expressed  no  opinion  as  to  who  was  in 
charge  of  the  engines  witnin  the  Act. 

(c)  Ante,  p.  293. 
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term  "  points,"  of  oourse,  includes  the  switches,  o£P-8et 
plates,  locking  gear,  wires,  and  other  apparatus  forming 
part  of  the  mechanism,  by  which  the  points  are  shifted 
so  as  to  transfer  the  traffic  from  one  line  of  rails  to  another. 
As  sub-sect.  5  applies  only  to  locomotive  engines  '^  upon 
a  railway  "  {d)^  it  is  manifest  that  from  the  scope  of  the 
sub-section  all  traction  engines  for  road  use  are  excluded, 
and  the  liability  of  the  employer  as  regards  them  is  there- 
fore the  same  as  in  the  case  of  stationary- engines  and 
machinery.  Not  only  so,  but  the  sub-section  does  not 
even  apply  to  all  engines  which  have  the  power  of  locomo- 
tion, and  travel  upon  rails ;  for  although,  strictly  speaking, 
the  phrase,  "locomotive  engine  upon  a  railway,"  would 
embrace  any  machine  of  this  description,  yet  as  that 
phrase  is  to  be  read  in  connection  with  the  context  (^),  the 
sub-section  must  be  taken  to  point  only  to  such  locomotive 
engines  as  are  solely  or  primarily  used  for  the  purpose  of 
moving  trains  upon  railways  (/).  Thus,  the  purview  of 
the  sub-section  does  not  include  the  large  class  of  machines 
or  engines  which  have,  incidentally  to  the  purpose  for 
which  they  are  principally  used,  the  power  of  moving 
from  place  to  place,  running  upon  rails  or  "  races."  In 
Murphy  v.  Wilson  {g),  the  defendants  were  contractors, 
employed  by  the  L.  &  N.  W.  R.  Co.  to  widen  their  line 
between  Leeds  and  Huddersfield,  and  the  plaintifiE  was  a 
labourer  in  the  defendants'  service.  In  order  to  carry  on 
the  work,  the  defendants  laid  down  a  temporary  line  of 
rails  (h)  over  the  new  part  of  the  line,  and  upon  such  rails 
they  used  a  steam  crane  of  the  following  description.  The 
machine  consisted  of  a  crane  and  of  the  steam  engine 
which  worked  it,  both  being  mounted  upon  the  same  truck 


(t/)  Ante,  pp.  286,  293. 
(e)  Ante,  p.  293. 

(/)  Murphy  v.  Wilson,  52  L.  J.,  Q.  B.  524;  48  L.  T.  788. 
Ig)  Supra, 

(h)  That  such  a  line  of  rails  may  be  a  '^  railway/'  see  anief 
p.  289. 
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and  forming  one  machine,  so  constructed  that  the  engine  Cfkap.  x» 
served  the  double  purpose  of  raising  stones  by  means  of 
the  crane  and  also  of  moving  the  truck  upon  the  rails  from 
place  to  place.  Whilst  the  plaintiflP  was  engaged  in  his 
work,  the  driver  of  the  steam  crane  negligently  brought 
it  up  without  warning  to  the  spot  where  the  plaintiff  was, 
and  in  consequence,  one  of  the  wheels  passed  over  his 
hand  and  crushed  it.  The  plaintiff  having  brought  an 
action  under  sub-sect.  5,  the  Divisional  Court  made  abso- 
lute a  rule  to  enter  judgment  for  the  defendants  upon  the 
ground  that  the  crane  was  not  a  locomotive  engine  within 
the  sub-section.  Pollock,  B.,  said  (t) :  '^  This  machine  seems 
to  me  to  have  no  connection  with  an  ordinary  locomotive, 
and  the  cases  put  in  the  course  of  the  arg^ument  seem  to 
me  to  establish  this.  Take,  for  instance,  the  case  of  a  crane 
used  in  the  erection  of  a  large  building,  and  travelling  from 
one  end  of  it  to  another  on  rails,  or  of  one  used  for  the 
purpose  of  unloading  vessels.  All  these  are  cases  which 
were  present  to  the  minds  of  those  who  framed  this  statute, 
and  if  they  had  intended  to  include  such  machines  as  this, 
they  would  have  been  included  by  their  proper  names. 
Besides,  there  are  also  punching  and  cutting  machines 
....  printing  presses  .  .  .  . ;  but  none  of  these  are  in- 
cluded, and  I  cannot  see  any  distinction  which  might  have 
led  the  Legislature  to  distinguish  between  those  cases  and 
the  one  before  us." 

In  giving  judgment  in  the  above  case  of  Murphy  v.  Wil-  UnsatiHfac- 
8on^  Cave,  J.,  referred  to  the  doctrine  of  conmion  employ-  of^edkSic- 
ment  (A),  and  instanced  the  case  of  Morgan  v.  The  Vale  tjoMmadeby 
of  'Neath  R.  Co.  (/),  as  one  of  those  cases  which  necessi-  section, 
tated  the  amendment  of  the  law  introduced  by  the  Act. 
This  very  case,  however,  seems  to  show  how  unsatisfactory 

(»)  48  L.  T.  at  p.  789 ;  52  L.  J.,  Q.  B.  624. 

{k)  As  to  which  see  ante^  Chap.  YIII.,  passim^  and  p« 
241. 

{l)  L.  E.,  1  Q.  B.  149;  35  L.  J.,  Q.  B.  23;  see  the  facts, 
antey  p.  183. 
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may  be  the  distinctions  established  by  sub-sect.  5  between 
different  classes  of  accidents.  Thus,  in  the  report  of  this 
case  in  the  Law  Beports,  the  plaintiff's  injury  is  said  to 
have  been  due  to  the  negligence  of  some  porters  whilst 
shifting  a  locomotive  engine  upon  a  turntable,  whilst,  ac- 
cording to  the  Law  Journal  Beports,  it  was  not  an 
engine,  but  a  carriage.  If  the  latter  report  is  correct, 
the  case  would  not  have  been  altered  by  this  sub-section. 
Again,  had  the  negligence  of  the  porters  consisted  in 
permitting  the  turntable  to  revolve  too  far,  iostead  of  in 
allowing  a  portion  of  the  engine  to  project  over  the  edge 
of  the  turntable,  that  might  have  been  negligence  in  the 
charge  or  control  of  the  turntable  and  not  of  the  engine, 
and  therefore  in  that  event  also,  the  plaintiff  would  have 
failed  in  bringing  his  case  within  this  provision  (m). 

It  will  be  noticed  that  the  Act  does  not  specify  any  par- 
ticular motive  power,  and  therefore  a  locomotive  engine 
driven  by  electricity  or  compressed  air  would  be  within 
this  provision,  as  well  as  one  impelled  by  steam  (n). 

Lastly,  a  question  arises  as  to  what  is  a  '*  train  "  upon  a 
railway.  According  to  some  dictionaries  this  word  imports 
the  presence  of  an  engine  (o),  but  the  better  opinion  is,  that 
this  is  not  essential  to  the  making  of  a  train  (jd),  which 
primarily  signifies  that  which  is  drawn  along  by  something 
else  (q).    Again,  it  may  be  doubted  whether  any  two  or 


(m)  Ante,  p.  295. 

(n)  But  semble,  a  trolly  worked  by  hand,  such  as  is  used 
by  platelayers,  &c.  upon  railways,  would  not  be  a  **  loco- 
motive engine : "  see  afitcy  p.  298.  Compare  Parkyns  v.  Preist 
(7  Q.  B.  D.  313;  50  L.  J.,  Q.  B.  648),  where  a  meaning, 
probably  not  contemplated  by  the  Legislature,  was  given  to 
the  term  **  locomotive." 

(o)  Train — **  n  continuous  or  connected  line  of  carriages  on 
a  railway,  together  with  the  etigine^^ :  Ogilvie's  Imp.  Diet.  ».  r. 
"A  line  of  carriages  along  with  the  engine  and  tender,  for 
locomotion  on  a  railway" :  Latham's  Diet.  s.  v, 

(p)  See  per  Mathew,  J.,  in  Cox  v.  G.  IF.  R,  Co.,  9  Q.  B.  D* 
at  p.  109,  and  see  infra» 

{q)  The  meaning  given  in  Skeat's  Etymological  Dictionary 
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more  trucks  or  carriages  coupled  together  for  the  purpose  Chap.  x. 
of  locomotion  for  even  a  short  distance, — as,  for  instance, 
upon  a  siding — will  constitute  a  train  under  sub-sect.  5 ; 
or  whether  trucks  and  carriages  only  become  a  train  when 
they  are  finally  ready  for  transmission  to  their  destination 
as  one  connected  whole.  The  latter  construction  must  be 
considered  too  narrow,  in  view  of  the  mischief  which  the 
Act  was  intended  to  remedy ;  since  the  result  of  adopting 
it  would  be  to  exclude  from  the  operation  of  the  sub- 
section the  large  class  of  accidents  to  railway  servants 
which  occur  during  shunting  operations,  and  in  '^making 
up  "  trains. 

To  this  effect  is  the  decision  of  the  Divisional  Court  in  Cox  v. 
Cox  V.  G.  W.  R.  Co.  (r),  although  the  Court  did  not  say  ^'  ^'  ^'  ^''' 
what  was  necessary  to  constitute  a  train.  There  the 
plaintiff  was  a  youth  in  the  employment  of  the  defendants 
as  ''  a  capstan  boy,  or  scotcher,"  at  one  of  their  goods 
stations.  At  the  spot  where  the  plaintiff  worked  there 
were  six  short  lines  of  rail  upon  which  the  trucks  were 
moved  up  successively  to  a  platform  to  be  loaded  or  un- 
loaded. The  motive  power  was  supplied  by  a  fixed 
hydraulic  engine,  and  the  process  was  performed  by  means 
of  capstans  and  ropes  to  which  the  trucks  were  attached. 
Each  capstan  was  put  in  motion  by  means  of  a  treadle 
worked  by  the  man  in  charge.  Whilst  the  plaintiff  was 
properly  engaged  in  moving  a  truck  on  a  turntable,  in 
order  to  attach  it  to  a  series  of  twelve  trucks  on  the 
adjoining  line,  one  Hopker,  the  man  who  had  charge  of 
the  capstan  at  the  other  end,  negligently  backed  the  twelve 
trucks,  and  the  plaintiff  was  consequently  severely  injured. 
The  deputy  County  Court  judge  ruled,  as  a  matter  of  law, 
that  the  case  did  not  fall  within  sub-sect.  5.  But  upon 
appeal  the  Queen's  Bench  Division  entered  judgment  for 


is  "a  line  of  carriages";  in  Webster's  Dictionary,  "a  con- 
tinuous line  of  cars  upon  a  railroad." 
(r)  9  Q.  B.  D.  106. 
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Chap.  X.  the  plaintiff  for  the  agreed  damages,  on  the  ground  that  the 
twelve  trucks  did  constitute  a  train,  and  that  Hopker  was 
a  person  who  had  the  charge  or  control  of  such  train  («). 
Mathew,  J.,  said  {t)y  "  A  train  is  a  train,  whether  consist- 
ing of  trucks  laden  with  goods,  or  of  carriages  fiUed  with 
passengers.  The  character  of  the  load  makes  no  differ- 
ence," And  Cave,  J.,  said  (w),  "  There  is  some  little 
nicety  whether  a  number  of  trucks  in  a  goods'  station  (as 
here)  can  properly  be  said  to  constitute  a  train  .... 
Looking  at  the  danger  of  putting  these  things  in  motion 
without  proper  warning,  it  seems  to  me  to  be  immateiial 
whether  the  motive  power  was  fixed  or  moveable,  or  upon 
which  portion  of  the  line  the  accident  happened.  As  the 
Legislature  have  used  words  which  are  capable  of  being 
applied  to  such  a  case  as  this,  I  think  we  are  justified  in 
coming  to  the  conclusion  that  the  County  Court  judge  was 
wrong." 

Special  de-  Workman^  8  knowledge  of  defect  or  negligence  and  failure  to 

Act^'*"^^'     (7«V«  information, — There  remain  for  consideration  certain 

circumstances  which,  it  is  provided,  are  to  constitute  a 

special  defence  to  an  employer  sued  under  the  Act  (j-). 

The  provisions  upon  this  point  are  contained  in  sect.  2, 

sub-sect.  3,  and  are  as  follows : — 

"  A  tcorkman  {y)  ihall  not  be  entitled  mider  this  Act  to  any 
right  of  compensation  or  remedy  against  the  eiw- 


{$)  One  of  the  plaintiff's  witnesses  said,  ''the  capstan 
man  moves  any  trucks  he  is  ordered  to  move:  he  has  no 
charge  of  any  particular  train."     As  to  this  see  ante,  p.  293. 

(/)  9  Q.  B.  D.  at  p.  109. 

(m)  lb,  at  pp.  109,  no. 

(x)  As  to  defences  generally,  see  post,  Chap.  XTV. 

(y)  Although  no  mention  is  made  here,  as  in  sect.  1,  of 
'^  the  representatives  or  persons  entitled  in  case  of  death/' 
they  can  be  in  no  better  position  than  the  workman  himself — 
at  all  events  as  regards  England  and  Ireland — and  therefore 
any  matter  of  defence  under  this  section  is  equally  valid 
against  them.     See  ante,  p.  236,  andj^o*^,  p.  412. 
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ployer  (s)  .  .  .  .  in  any  case  ichere  the  icorkman  Cliap.  X. 
kneio  of  the  defect  or  negligence  ichich  caused  his 
injury  (a),  and  faikd  within  a  reasonable  time  {b)  to 
givCy  or  cause  to  be  given^  information  thei^eof  to  the 
employer^  or  some  person  superior  to  himself  in  the 
service  of  the  employer^  unless  he  was  aware  that  the 
employerj  or  such  sujyeriory  already  knew  of  the  said 
defect  or  negligence. ^^ 

The  information  rendered  necessary  by  this  sub-section  Information 
must,  it  seems  clear,  be  given  prior  to  the  accident ;  for  ^©r  to  iScN 
the  proyision  manifestly  has  reference  to  the  fact  of  the  *®"*- 
workman's  being  acquainted  with  the  risk  to  which  he 
was  exposed  by  "the  defect  or  negligence"  which  sub- 
sequently caused  the  injury  complained  of.    It  is  manifest 
also  that  the  sub-section  contemplates  only  those  cases  in 
which  a  reasonable  opportunity  was  afforded  to  the  work- 
man of  giving  the  information  required;   because  there 
cannot  be  a  failure  to  give  information  unless  the  circum- 
stances make  it  possible  to  give  it. 

There  can  be  no  doubt  that  this  sub-section  applies  and  As  to  appli- 
affords  a  substantial  defence  to  claims  based  upon  sub-  ^ction^to*2n- 
sections  1  (c),  2  (rf),  3  (c),  and  5  (/)  of  section  1,  in  all  of  propn^  in 
which  the  action  is  based  upon  negligence,  and  the  first  of 

(z)  This  follows  the  phraseology  of  sect.  1,  ante,  p.  234. 

(a)  The  general  necessity  of  alleging  an  injured  servant's 
ignorance  of  the  defect  causing  his  injury  (see  Griffiths  v. 
London  and  St.  Katharine  Docks  Co,,  13  Q.  B.  D.  259;  63 
L.  J.,  Q.  B.  504)  has  been  treated  of  in  Chap.  Vll.,  ante, 
pp.  152  et  seq.  In  the  same  place,  it  was  pointed  out  that 
even  epart  from  the  Employers'  Liability  Act,  in  certain 
circumstances,  the  master  may  be  liable  notwithstanding  the 
servant's  knowledge.  The  Employers'  Liability  Act  leaves 
the  law  upon  these  points  unchanged.     See  ante,  p.  206. 

(b)  That  is  reasonable  with  reference  to  all  the  circum- 
stances of  the  case :  see  ante,  pp.  23,  37. 

(c)  Ante,  p.  243. 

(d)  Ante,  p.  259. 
(«)  Ante,  p.  268. 

(/)  Ante,  p.  286. 
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Chap.  X.  which  has  reference  to  an  injury  caused  by  a  ^*  defect." 
It  would  naturally  have  been  expected  that  this  provision 
would  be  made  applicable  also  to  a  failure  to  give  in- 
formation of  an  impropriety  or  defect  in  the  rules  or  bye- 
laws  of  the  employer,  or  in  instructions  given  by  his 
authority,  upon  either  of  which  a  right  of  action  may  be 
founded  under  sub-sect.  4  (g)  of  sect.  1.  This,  how- 
ever, the  Legislature,  whether  intentionally  or  per  incite 
riam,  has  omitted  specially  to  provide  against ;  for  under 
the  last-mentioned  sub-section  the  injury  is  not  caused 
"  by  reason  of  any  defect,"  as  in  sub-sect.  1  of  sect.  1,  or 
'*  by  reason  of  the  negligence,"  as  in  sub-sects.  2,  3,  and 
5  of  that  section,  but  ^^  by  reason  of  the  act  or  omission  of 
the  person  acting  in  obedience  to  the  rules,"  £c.  Ifore- 
over,  even  apart  from  this,  it  is  impossible  to  suppose  that 
it  was  intended  to  draw  a  distinction  between  an  **  impro- 
priety "  and  a  "  defect "  in  the  employer's  rules,  by 
requiring  that  notice  should  be  given  of  the  latter  only 
and  not  of  the  former.  Accordingly  the  effect  of  this 
omission  is  to  leave  it  open  to  the  workman,  or  his  repre- 
sentatives in  an  action  imder  the  Act,  to  show  that  his 
failure  to  give  information  of  the  impropriety  of,  or 
defects  in  the  rules,  &c.,  did  not  amount  to  an  assent  on 
his  part  to  the  risks  thereby  incurred  (k). 
Wbat  notice  The  information  given  should,  if  it  be  desired  to  found 
a  charge  of  negligence  thereon,  be  such  as  a  reasonably 
careful  man  would  act  upon,  for  a  mere  indefinite  com- 
plaint not  pointing  to  any  particular  defect  or  negligence 
might  not  improperly  be  disregarded  (/).  Moreover,  if 
the  workman  does  not  personally  give  the  information,  he 


Bofilcieiit. 


(Sf)  J-nte,  p.  280. 

(A)  See  ante,  pp.  158,  160,  and/?o«/,  p.  309. 

(t)  Semhle^  the  mere  making  of  complaints  by  the  workmen 
amongst  themselves  (as  in  Omiondy,  Holland ,  E.  B.  &  E.  102), 
is  not  causing  information  to  be  given ,  though  it  may  happen 
that  the  fact  of  there  having  been  such  complaints  comes  to 
the  ears  of  the  emi)loyer. 
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Bhonld  take  steps  to  seoiire  its  actually  reaching  the  person  Chap.  z. 
to  whom  it  is  to  be  given;  for  otherwise  the  workman 
does  not,  as  a  fact,  cause  information  to  be  given.  But 
evidence  of  the  posting  of  a  letter  containing  a  complaint 
willy  according  to  the  ordinary  rule  (A;),  raise  a  presump« 
tion  that  the  letter  was  delivered  in  due  course'bf  post. 

The  information  must  have  relation  to  that  defect  or  Of  what  in- 
negligence  which  afterwards  causes  the  injury,  for  infor-  mS^^giYen. 
mation  of  defects  or  negligent  acts  unconnected  with  the 
matter  of  complaint  in  the  action  would  not  be  a  compliance 
within  the  sub-section  (/).  On  the  other  hand,  to  hold  that 
the  sub-section  requires  that  the  information  should  in  all 
cases  be  a  notification  of  the  identical  negligence  from 
which  the  injury  actually  proceeds,  would  be,  to  a  great 
extent,  to  deprive  the  employer  of  the  protection  which 
this  provision  was  designed  to  give  him.  Thus,  in  such  a 
view  it  would  be  open  to  a  workman  to  say  that  although 
he  knew  that  a  foreman  was  habitually  negligent,  yet  he 
did  not  know,  and  therefore  could  not  give  information,  of 
the  particular  negligent  act  for  which  he  seeks  to  make  his 
employer  responsible,  until  the  time  of  the  actual  occur- 
rence complained  of.  Such  a  construction  would  enable 
the  workman  to  evade  the  operation  of  the  sub-section  in 
many  cases,  leaving  it  to  apply  for  the  most  part  only  to 
instances  of  defects  in  the  condition  of  plant,  &c.,  as  to 
which,  of  course,  the  same  objection  would  not  hold  good. 
With  regard  to  cases  falling  under  sub-sections  2,  3,  and 
5,  it  is  thought,  therefore,  that  where  a  workman  gives 
information  of  such  negligent  conduct  in  the  course  of  a 
person's  ordinary  duties,  as  tends  to  show  the  general 
incompetency  of  that  person  for  the  position  which  he 
holds,  this  will  constitute  a  substantial  compliance  with 
the  requirements  of  the  sub-section. 

Information  may  be  given  to  the  employer  personally  To  whom  in- 
or  to  "  some  person  superior  to  "  the  workman.    It  seems,  xi^^^be^ven. 

{k)  Sec  postf  p.  325. 

(/) ^Compare  Alsop  v.  I'ates,  27  L.  J.,  Ex.  156. 

R.  ^  X 
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Chap.  z.  therefore,  that  it  will  be  sufficient  if  information  be  given 
to  any  person  in  the  service  who  is  superior  in  rank  to  the 
injured  workman,  or  if  the  workman  was  aware  that  any 
such  superior  person  knew  of  the  defect  or  negligence. 
Nor  can  the  employer  by  a  direction  that  notices  of  defects 
or  negligence  are  to  be  given  to  any  particular  person,  and 
to  that  person  only,  alter  the  effect  of  this  sub-section  so  as 
to  make  it  deprive  the  workman  of  the  benefit  of  the  Act 
where  he  has  given  the  notice  to  some  different  superior. 
But  where  a  workman  discovers  a  defect  in  machinery,  &c,, 
which  is  not  attributable  to  the  negligence  of  the  employer 
or  any  one  in  his  service,  or  which  has  arisen  from  the 
negligence  of  a  fellow-servant  for  whom  the  employer  is 
not  responsible  under  the  Act,  it  will  not  be  enough  for 
the  workman  to  give  information  of  such  defect  to  a  per- 
son who,  although  the  superior  of  the  workman,  is  not  a 
person  for  whose  negligence  the  employer  is  under  the  Act 
Sab-section  responsible  to  his  employes.  For  section  2,  sub-sect.  3,  in 
S^actbii."^  itself  confers  no  right  of  action  upon  workmen,  but,  on 
the  contrary,  cuts  down  the  right  given  to  them  by  sec- 
tion 1  {m) ;  and  in  such  a  case,  therefore,  if  the  person 
informed  of  the  defect  took  no  steps  in  the  matter,  the 
employer  might  still  say  that  as  he  himself  had  not  been 
made  aware  of  the  defect  he  had  been  guilty  of  no  negli- 
gence, and  that  he  was  not  responsible  for  the  superior's 
failure  to  inform  him  or  to  do  anything  to  remedy  the 
defect  (w). 
Effect  of  On  the  other  hand,  where,  apart  from  the  workman's 

SlSm  to    '  knowledge,  there  would  be  a  good  cause  of  action  under 
some  Buperior.  ^j^^  ^^^^  j^  jg  probable  that,  unless  there  were  other  cir- 
cumstances proving  the  workman's  assent  to  the  risk,  the 
Court  would  hold  that  if  the  workman  could  show  that  he 
had  given  information  to  a  superior  in  the  service,  it  would 


(m)  Stuart  v.  Evans,  31  W.  E.  706,  707,  per  Williams,  J. ; 
and  see  next  page. 

(n)  See  Richardson  v.  Cooper,  88  Dlinois,  270. 


on. 
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not  be  a  safBoient  defence  merely  to  prove  that  such  supe-      Chap.  x. 
rior  was  not  a  person  for  whose  negligence  the  employer 
was  liable  under  section  1. 

If  a  workman,  after  giving  information,  remain  in  the  Ajssent  to  risk 
service  for  a  length  of  time  knowing  the  risk,  and  that  no  J^*®'"^^'™^- 
steps  have  been  taken  to  prevent  its  continuance,  or  if, 
being  aware  of  a  defect  in  the  plant,  &c.,  and  of  the  em- 
ployer's, or  a  superior  servant's  knowledge  of  it,  he  volun- 
tarily makes  use  of  the  plant,  there  is  nothing  in  the 
sub-section  to  prevent  his  employer  from  saying  that  the 
workman  has  assented  to  the  disregard  of  his  complaint, 
or  the  existence  of  the  defect,  and  the  risk  involved.  So, 
also,  there  may  be  a  similar  assent  to  the  negligence  of  a 
foreman,  &c.,  notwithstanding  complaint  made. 

Compliance  with  the  requirements  of  the  sub-section  Sub-section 
places  the  workman  in  no  better  position  than  that  of  one  defence  of 
of  the  public  (o),  and  the  defence  of  contributory  neffli-  contributory 

*  ^  '  •'        o       negligence. 

gence  on  the  part  of  the  workman,  to  be  dealt  with  in 
another  chapter,  is  still  open  to  the  employer  {p)» 

This  is  the  view  taken  by  the  Queen's  Bench  Division  Siuart  y, 
in  Stiwrt\.  Evam{q),  In  that  case  the  plaintiff's  hus-  '*"*' 
band,  Henry  Stuart,  was  employed  by  the  defendant,  a 
builder,  to  do  the  slating  on  some  newly-erected  houses. 
Before  Stuart's  arrival  to  do  the  work  part  of  the  scaffold- 
ing had  been  taken  down,  and  the  standards,  or  uprights, 
were  not  secured  by  ties  or  bracings  of  any  kind.  Stuart 
ascended  by  one  ladder  to  the  "  ledger  "  or  boarding  upon 
which  the  men  worked,  and  it  then  became  necessary  for 
him  to  use  a  short  ladder  to  reach  the  eaves.  This  ladder 
he  laid  against  the  roof,  with  the  foot  resting  on  the  ledger 


(o)  Ante,  p.  242. 

(/>)  PoBt,  Chap.  XIV.,  p.  432.  It  is  noticeable  that  in 
sect.  1  of  the  original  Bill  there  was  a  provision  that  the 
workman  should  not  be  entitled  to  recover,  where  he  had 
"  materially  contributed  by  his  own  negligence  to  the  cause 
of  his  injury." 

(y)  31  W.  E.  706. 

x3 
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Chap.  X.  and  against  one  of  the  standards.  As  he  went  up,  his 
weight  pushed  the  standard  away  from  the  building,  and 
in  consequence  the  hoarding  and  ladder  fell  with  him,  and 
he  sustained  injuries  from  which  he  died.  It  was  proved 
that  it  was  usual  for  the  slater  to  rest  his  ladder  against 
the  standard,  and  that  it  would  be  safe  for  him  to  do  so  if 
the  scaffolding  was  properly  left ;  and  there  was  strong 
evidence  that  the  scaffolding  in  question  was  defeotive. 
The  County  Court  judge  was  of  opinion  that  the  deceased 
had  been  guilty  of  conbibutory  negligence  in  ascending  a 
scaffold  which  was  manifestly  unsafe ;  but  he  held  that, 
as  the  defendant  or  his  agent  was  aware  of  the  defect,  and 
the  deceased  knew  that  he  was  so  aware,  the  plaintiff  was 
not  prevented  from  recovering  under  the  Act,  and  accord* 
ingly  judgment  was  given  for  her.  Upon  appeal,  the 
Divisional  Court  refused  to  disturb  the  judgment,  holding 
that  the  evidence  did  not  show  that  the  deceased  man's 
conduct  amounted  to  contributory  negligence,  whilst  there 
was  ample  evidence  of  negligence  on  the  part  of  the  de* 
fendant.  Their  Lordships,  however,  distinctly  dissented 
from  the  County  Court  judge's  view  of  the  law.  Thus 
Cave,  J.,  said : — "  According  to  the  view  I  take  of  the 
statute,  the  third  sub-section  of  section  2  was  intended  to 
limit  the  effect  of  section  1,  and  not  to  give  a  further  right. 
By  section  1,  contributory  negligence  on  the  part  of  the 
workman  is  a  good  defence  by  the  employer ;  and  there  is 
nothing  in  section  2  to  take  it  away."  Smith,  J.,  also 
said : — "  By  the  statute,  where  a  workman  has  been  in- 
jured in  any  of  the  ways  mentioned  in  section  1,  he  is  to 
be  in  the  same  position  as  if  he  were  a  stranger,  and  no 
doctrine  of  common  employment  (r)  is  to  apply.  It  there- 
fore follows  that,  when  a  workman  is  injured  by  any  of  the 
causes  mentioned  in  section  1,  as  he  is  in  the  same  category 
as  a  stranger,  if  the  injury  has  come  about  by  his  contribu- 
tory negligence,  that  is  an  answer  to  the  action."  From  this 

(r)  As  to  which  see  ante.  Chap.  VlLl. 
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it  will  be  seen  that  the  giving  of  information  under  this      Chap.  x. 
sub-section  is  a  condition  precedent  to  the  workman^s  Giving  infor- 
right  to  maintain  an  action  under  the  Act,  but  does  not  °!i^o^  *  ^^' 
in  itself  enable  him  to  do  so  successfully.  dent  to  re- 

in the  event  of  information  not  having  been  given  ^^^' , 
where  the  workman  knew  of  the  defect  or  negligence  matSn^un-'^' 
which  caused  his  injury  or  death,  it  will  be  incumbent  upon  neoeasary. 
him  or  his  representatives  to  prove,  first,  that  the  employer 
or  a  superior,  as  a  matter  of  fact,  did  know  of  the  defect  or 
negligence ;  and  secondly,  that  he,  the  workman,  was  aware 
that  the  employer  or  superior  so  knew.    In  many  instances, 
however,  the  employer  or  superior  has  equal  facilities  with 
the  workman  for  the  discovery  of  the  defect  or  negligence ; 
and  the  same  evidence  which  tends  to  show  that  the  work- 
man knew  of  it  is  equally  available,  both  to  show  know- 
ledge on  the  part  of  the  employer  or  superior,  and  to  show 
that  the  workman  was  aware  of  such  knowledge. 

In  conclusion,  it  must  be  said  that  there  is  no  doubt  the 
law,  as  it  stood  prior  to  the  Act,  occasionally  inflicted  con- 
siderable hardship  on  workmen ;  as  in  those  cases  where 
complaint  was  made  to  a  foreman,  and  a  promise  given  to 
remedy  the  defect  was  not  kept ;  or  where  such  complaint 
was  disregarded,  and  pressure  put  upon  the  workman  to 
induce  him  to  continue  working.  In  such  a  case  the  in- 
jured man  had  done  all  that  practically  lay  in  his  power 
without  giving  up  his  means  of  subsistence  («). 

(#)  See,  for  example,  Gallagher  v.  Piper,  33  L.  J.,  C.  P.  329; 
Hally.  Johnson,  34  li.  J.,  Ex.  222;  and  ante,  p.  258. 
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OF   THE   PROCEDURE  UNDER  THE  ACT  OF    1880. 

Actions  under  the  Employers'  Liabib'ty  Act,  1880,  are 
assigned  to  a  special  tribunal  (a),  and  in  England  at  least 
are  the  subject  of  somewhat  special  procedure  (6).  But 
the  Legislature  has  required  the  performance  of  a  cer- 
tain condition  precedent  to  the  bringing  of  actions  imder 
the  Act  {c)y  and  has  also  appointed  a  special  period  of 
limitation  for  their  institution.  The  sections  of  the  Act 
which  deal  with  the  foregoing  matters  have  given  rise  to 
considerable  discussion,  and  are  not  always  easy  of  appli- 
cation, so  that  a  somewhat  minute  examination  of  their 
provisions  is  desirable. 

The  4th  section  of  the  Employers'  Liability  Act  provides 
that  "  an  action  for  the  recovery  under  this  Act  of  com- 
pensation for  an  injury  shall  not  be  maintainable  unless 
notice  (rf)  that  injury  has  been  sustained  is  given  within 
six  weeks,  and  the  action  is  commenced  within  six  months, 
from  the  occurrence  of  the  accident  causing  the  injury,  or, 
in  case  of  death,  within  twelve  months  from  the  time  of 
death  "(e).  Then  follows  the  important  proviso  to  be 
presently  discussed  (/). 

This  period  of  twelve  months  was  no  doubt  adopted 
with  reference  to  Lord  Campbell's  Act,  which  prescribes 


Ja)  See  post,  p.  327. 
^b)  See  post,  p.  335. 
'c)  See  ante,  p.  208. 

d)  As  to  the  requisites  of  this  notice,  see  post,  p.  316. 
^e)  43  &  44  Vict.  c.  42,  s.  4,  set  out  in  Appendix  (C). 
to  the  computation  of  these  periods,  nee^wet,  p.  815. 
(/)  Post,  p.  313. 


As 
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the  same  limit  {g) ;  but  the  six  monthB'  period  is  a  con-     Chap.  xi. 

siderable  change  from  the  time  allowed  to  the  workman  to 

bring  his  common  law  action,  namely,  six  years  (A).    The 

time  being  fixed  by  the  statute,  cannot  be  varied  by  the 

Court  (f),  nor  will  any  incapacity  of  parties  operate  to 

extend  it.    In  the  Scotch  case  of  Johnston  v.  Shaw  (k)  the  Johnston  v. 

Rhatii 

action  was  raised  in  September,  1883,  in  respect  of  injuries 
which  were  inflicted  on  the  16th  Januaiy,  1883.  Notice 
of  injury  had  been  duly  given,  and  the  pursuer  averred 
that  shortly  after  the  accident  he  became  insane  in  conse* 
quence  of  it,  and  had  been  confined  in  an  asylum  from 
May  to  July.  The  action  was  based  entirely  on  the 
statute,  and  the  learned  judge  before  whom  it  came  had 
no  difficulty  in  holding  that  the  six  months'  limit  was  a 
bar  to  it,  and  that  the  fact  that  the  pursuer  was  non  cakns 
agere  did  not  operate  to  extend  the  time.  But  it  was  said 
that  if  the  action  had  contained  common  law  conclusions 
in  addition  to  those  under  the  statute,  then  the  proper 
interlocutor  would  have  been — "  in  so  far  as  this  action  is 
founded  on  the  statute,  finds  that  it  cannot  be  main- 
tained." 

It  may  be  observed,  that  the  death  of  the  employer  Death  of 
extinguishes  any  right  of  action  against  him  for  personal  ^Pjj'JIJ^* 
injury,  whether  under  the  Act  or  not  (/),  so  that  there  can 
be  no  question  raised  by  his  not  having  any  personal 
representative  within  the  period  against  whom  an  action 
might  be  brought. 

Similarly  there  is  one  definite  period  limited  for  the  Time  within 
giving  of  notice,  namely,  six  weeks  from  the  occurrence  of  ^  iij^^  to° 
the  accident.     It  is,  however,  possible  that  in  some  cases  a  ^  given, 
considerable  time  may  elapse  before  a  person  becomes 

{g)  8eopo9l,  Chap.  XUI. 
(h)  See  post,  Chap.  XIV.,  p.  460. 

(0  See  Barker  v.  Palmer,  8  Q.  B.  D.  9;  51  L.  J.,  a  B, 
110. 
(it)  21  Sc.  L.  R.  246. 
(/)  See  post,  Chap.  XIII. 
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Chap.  XI.  aware  that  he  has  sustamed  injury  of  any  consequence  in 
~  an  accident,  as  a  disease  (such,  for  instance,  as  that  result- 
ing from  concussion  of  the  spine)  may  not  in  the  interval 
sufficiently  develop  itself  to  attract  attention.  It  is  con- 
oeived,  therefore,  that  in  such  a  case,  if  the  injury  did  not 
terminate  fatally,  a  workman  might  by  this  section  be 
deprived  of  any  remedy  whatever.  For,  although  the 
section  contcuns  a  proviso  that  if  there  be  reasonable 
excuse  in  the  opinion  of  the  judge,  the  want  of  such  notice 
shall  be  no  bar  to  the  maintenance  of  the  action,  this  is 
When  want  of  Only  to  apply  in  case  of  the  injury  resulting  in  death.  In 
^U)  Uff!**^"  ^  ^^^^^  outside  this  proviso,  therefore,  the  want  of  such 
notice  is  an  absolute  bar  to  an  action  under  the  Act  (m), 
and  the  workman  is  confined  to  his  common  law  right, 
which  is  based,  as  we  have  seen,  upon  the  personal 
negligence  of  the  employer  (n). 

As  regards  the  workman's  own  right  to  sue,  then,  there 
is  no  room  for  doubt  as  to  the  necessity  of  the  prior  notice. 
Should  he  commence  an  action  so  soon  after  the  accident 
that  the  hearing  takes  place  within  the  six  weeks,  and  find 
that  he  must  fail  on  the  ground  that  no  notice  has  been 
given,  hifl  proper  course  would  be  by  way  of  application 
for  a  nonsuit  without  prejudice  to  his  right  to  give  the 
notice  and  begin  a  fresh  action.  Unless  a  direction  to  this 
or  a  similar  effect  be  inserted,  the  judgment  of  nonsuit 
will  have  the  same  effect  as  a  judgment  upon  the  merits 
for  the  defendant  (o). 
Notice  where       As  regards  the  right  of  the  representatives  to  maintain 


Notice  where 

workman 

■ueB. 


(m)  Mof/le  V.  Jenkins,  8  Q.  B.  D.  116 ;  61  L.  J.,  Q.  B.  112; 
Keen  v.  Millwall  Dock  Co.,  8  a  B.  D.  482;  61  L*  X,  Q.  B. 
277. 

(n)  See  ante.  Chap.  Vil.,  p.  140.  Eecourse  Wds  success- 
fully had  to  the  common  law  in  Welsh  v.  Motr,  12  E.  590  (Sc). 

(o)  County  Court  Rules,  Ord.  XVI.  r.  17.  See  Poyser  v. 
Minors,  7  Q.  B.  D.  329 ;  50  L.  J.,  Q.  B.  656.  The  Supreme 
Court  of  Judicature  Act,  1881  (44  &  46  Vict.  c.  68,  b.  27), 
validates  all  County  Court  rules  made  before  the  27th  August, 
1881. 
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the  action,  it  is  equally  necesBary,  apart  from  the  proviso,     Clup.  xi. 
that  notice  should  be  given.    If,  therefore,  a  workman  has  repj^genta- 
been  killed  on  the  spot,  or  dies  from  the  effects  of  an  acci-  tives  sue. 
dent  before  the  six  weeks  have  elapsed  and  before  any 
notice  has  been  given,  his  representatives  are  entitled  as  of 
right  only  to  that  period  or  to  the  time  which  remains  to 
complete  it  within  which  to  give  the  notice.    So  that  if 
they  do  not  do  so,  and  the  case  does  not  fall  within  the 
proviso,  they  must  fail  in  the  action. 

The   proviso  is  in  the  following  terms :    "  Provided  In  case  of 
always,  that  in  case  of  death  (p)  the  want  of  such  notice  nuJrcurT^"*' 
shall  be  no  bar  to  the  maintenance  of  such  action  if  the  ^^^^^  of 
judge  shall  be  of  opinion  that  there  was  reasonable  excuse 
for  such  want  of  notice  "  (q).    These  words  appear  to  con-  Application 
stitute  the  judge  the  sole  arbiter  of  the  reasonableness  of  ^i^tiaa  ^ 
the  excuse  for  want  of  notice,  and  it  seems  that  as  his  judge, 
decision  is  discretionary  no  appeal  would  lie  from  it  (r). 
Besides,  it  is  now  well  settled  that  there  is  no  appeal  from 
the  County  Court  on  questions  of  fact  (s).  But  it  is  equally 
dear  that  a  finding  of  fact  must  proceed  upon  evidence  (^), 
and  there  must,  therefore,  be  some  evidence  of  facts  rele- 
vant to  this  question  upon  which  the  judge  may  form  his 
opinion,  so  that  an  appeal  would  lie  if  there  is  no  such 
evidence  (u).    The  fact  that  a  verbal  notice  was  given,  or  Reasonable 
that  the  employer  was  present  at  the  accident,  or  saw  it,  mayMmoMt^ 


to. 


(p)  That  is,  death  resulting  from  the  injuxy.  See  ante^ 
pp.  234,  236 ;  and  see  postf  pp.  408,  423,  note  (x). 

(q)  43  &  44  Vict.  c.  42,  s.  4,  in  Appendix  (C),  post, 

(r)  Cf.  The  Amstel,  2  P.  D.  186;  47  L.  J.,  P.  D.  &  A.  11 ; 
Goodes  V.  Cluff,  13  Q.  B.  D.  694. 

(«)  Cou8%n9  V.  Lombard  Deposit  Bank,  1  Ex.  D.  404 ;  45 
L.  J.,  C.  P.  573;  Ctarksony.  Muegrave,  9  Q.  B.  D.  386;  51 
L.  J.,  Q.  B.  626» 

U)  See  Stone  v.  Hyde,  61  L.  J.,  Q.  B.  453,  per  Cave,  J. ; 
9  Q.  B.  D.  76,  79. 

(tt)  Stone  V.  Hyde,  9  Q.  B.  D.  76 ;  51  L.  J.,  Q.  B.  452 :  see 
poet,  p.  323.  This  case  was  decided  on  the  7th  section,  but 
the  ratio  decidendi  seems  to  apply  still  more  forcibly  to  the 
proviso  now  under  consideration. 
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Chap.  XI.  or  knew  all  about  it,  or  that  it  arose  from  his  own  negli- 
gence, or  that  the  workman's  family  were  unaware  of  the 
accident  xmtil  after  the  six  weeks,  would  seem  to  be  a  proper 
grounds  for  disi)en8ing  with  the  notice.  But  to  hold  the 
mere  fact  of  the  workman's  death  to  be  a  reasonable  excuse 
would  be  contrary  to  the  Act,  which  reqiiires  both  to 
co-exist,  and  it  is  also  submitted  that,  upon  principle,  mere 
ignorance  of  the  necessity  of  giving  notice  should  not  be  a 
reasonable  excuse  (x). 
Operation  of  In  a  case  where  the  workman  dies  more  than  six  weeks 
represente-  ^^^'  the.  accident,  and  no  notice  has  been  given,  there  may 
lives'  rights,  fee  somc  little  doubt  whether  the  representatives  can  main- 
tain an  action  imder  the  Act  under  any  circumstances.  On 
the  one  hand,  it  might  be  urged  that  after  the  expiration 
of  the  six  weeks  the  workman  had  no  longer  any  cause  of 
action  under  the  Act,  and  that  as  the  representatives'  cause 
of  action  is  in  one  sense  the  same  as  that  of  the  de- 
ceased (^),  theirs  would  be  gone  also.  Whilst  on  the  other, 
it  might  well  be  said  that  the  words  of  the  proviso  are 
amply  wide  enough  to  apply  to  all  cases  where  notice  has 
not  been  given,  whether  the  period  of  six  weeks  has  ex- 
pired at  the  time  of  the  death  or  not ;  and  this  view  is 
supported  by  the  consideration  that,  if  this  were  not  so, 
representatives  who  had  had  time  within  which  to  give 
notice,  and  had  failed  to  do  so,  would  be  in  a  better  posi- 
tion than  those  who  had  been  guilty  of  no  laches  what- 
ever (s).    Moreover,  the  Act  contemplates  the  possibility 


{x)  In  a  County  Court  case  noted  in  the  Law  Times  news- 
paper of  December  24,  1881,  the  fact  that  the  employers 
promised  on  three  separate  occasions  that  they  would  ''do 
their  duty  by  the  widow"  (the  plaintiff)  was  held  not  to  be 
a  reasonable  excuse.  Such  a  ruling,  however,  would  afford 
facilities  to  employers  for  evading  their  liability  by  specious 
promises  which  they  did  not  intend  to  fulfil,  and  it  ought 
not  to  bo  followed. 

(y)  See  Read  v.  G.  E,  R.  Co.,  L.  R,  3  Q.  B.  555 ;  37  L.  J., 
Q.  i3.  278  ;  and  see  Chap.  XIII.,  post,  p.  423. 

(z)  The  latter  yiew  of  the  proviso  has  been  taken  in  the 
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of  a  revivor  of  the  right,  on  the  death  of  the  workman,  Chap.  xi. 
in  a  case  where  notice  is  duly  given,  but  no  action  is 
brought  within  the  six  months,  and  then  the  workman 
dies ;  and  it  is  not  to  be  doubted  that  in  such  a  case  the 
representatives  are  by  the  plain  words  of  the  statute  en- 
titled to  sue,  though  the  workman's  right  had  determined 
before  his  death. 

It  seems  that  in  Scotland,  at  all  events,  the  latter  is  the  l^»Ale  in  Soot- 
correct  view,  for  Lord  Campbell's  Act,  upon  which  the 
former  argument  is  based,  does  not,  as  will  be  seen  (a), 
extend  to  that  country. 

In  computing  the  periods  mentioned  in  the  4th  section.  Computation 
the  day  on  which  the  accident  happened  is  to  be  ex-  ''^^°'^' 
eluded  (6),  so  that  if  the  accident  happen  on  a  Saturday,  Days  of  the 
notice  of  injury  must  be  given  on  or  before  the  sixth  '''*'^- 
Saturday  following ;  and  if  it  take  place  on  a  Sunday, 
then  notice  must  be  given  on  or  before  the  sixth  Sunday 
following,  for  the  giving  of  the  notice,  being  neither  the 
service  of  process  nor  work  done  in  the  course  of  the  work- 
man's ordinary  calling,  is  not  invalid  if  done  on  a  Sun- 
day (c).     Next,  the  months  are  to  be  calendar  months  ((/), 
which  means  that  the  time  must  be  reckoned  by  looking 
at  the  calendar  and  not  by  counting  days,  and  the  last  day 
of  the  period  will  be  that  which  numerically  corresponds 
to  the  day  on  which  the  accident  happened.    If  the  sixth 
month  contains  no  such  day  then  the  last  day  of  that  month 
concludes  the  period  {e)>     Thus,  suppose  an  accident  to 


Brompton  County  Court :  see  a  case  noted  in  the  Law  Times 
newspaper  of  the  22nd  November,  1884. 

(a)  Post,  p.  426. 

(b)  See  1  oung  v.  Higffon,  6  M.  &  W.  49 ;  Robinson  v.  Wctd- 
dington,  18  L.  L,  Q.  B.  250;  13  Q.  B.  753. 

(c)  See  Rawlins  v.  Overseers  of  West  Derby ^  15  L.  J.,  C.  P. 
70 ;  2  C.  B.  72.  It  may  be  useful  to  refer  to  a  County  Court 
case,  reported  16  L.  T.  157. 

(d)  13  &  14  Vict.  c.  21,  8.4. 

{e)  See  Migotti  v.  Cohille,  4  C.  P.  D.  233 ;  48  L.  J.,  C.  P. 
695. 
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happen  on  the  20th  August,  the  action  must  be  brought 
on  or  before  the  20th  February  following ;  whilst,  if  the 
accident  had  happened  on  the  28th,  29th9  30th,  or  31st 
August,  1884,  the  period  in  each  case  would  have  ended 
on  the  28th  February,  1885.  If,  however,  the  last  day  of 
the  six  or  twelve  months'  period  falls  on  a  Sunday  or  other 
day  on  which  the  County  Court  offices  are  closed,  then  it 
might  be  argued  that  the  action  is  in  time  if  it  be  commenced 
on  the  next  practicable  day  (/).  But  as  sect.  4  is  in  itself 
a  statutory  limitation,  it  is  very  doubtful  whether  this  is  a 
correct  view  of  its  requirements  ((/). 

It  is  obvious  from  the  foregoing  remarks  that  it  is  most 
important  that  in  all  cases  of  accident  notice  of  injury 
should  be  given  at  once,  although  at  the  time  of  giving  the 
notice  proceedings  may  not  be  actually  contemplated, 
perhaps  in  consequence  of  the  employer's  voluntary  pro- 
mise to  make  compensation  for  the  injuiy  (A). 

It  having  been  now  seen  that  a  notice  must  be  given, 
the  next  step  is  to  consider  what  the  requisites  of  the 
notice  are.  The  seventh  section  (»)  provides  that  the  notice 
*^  shall  give  the  name  and  address  of  the  person  injured, 
and  shall  state  in  ordinary  language  the  cause  of  the 
injury  and  the  date  at  which  it  was  sustained,"  and  then, 
after  prescribing  upon  whom  (A:),  and  how(/),  the  notice 
is  to  be  served,  the  section  contains  an  extensive  proviso, 
which  will  be  presently  discussed  (m),  for  the  case  of  a 
defective  notice.  The  first  thing  to  be  observed,  though 
it  is  not  expressly  so  stated  in  the  Act,  is  that  the  notice 
must  be  in  writing,  and  this  has  been  decided  upon  the 


(/)  See  Hughes  v.  Griffiths,  32  L.  J.,  C.  P.  47;  13  C.  B., 
N.  S.  324 ;  County  Court  Eules,  Ord.  XXXVII.  r.  34a  (as  to 
which  Eules,  see  ante^  p.  312,  note  (o) ). 

{g)  See  Morris  v.  Richards,  45  L.  T.  210. 

(A)  See  ante,  p.  314,  note. 

(t)  Set  outpost,  in  Appendix  (C). 

Ik)  See  post,  p.  324. 

(/)  Ibid. 

{m)  See  post,  p.  321. 
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gpx>iiiid  that  the  tenns  of  the  section  relating  to  the  mode     Chap  xi. 
of  service  are  such  as  cannot  refer  to  a  verbal  notice  (n). 
It   is  advisable  that  the  notice  should  be  as  concise  as 
possible,  but  it  is  not  necessary  that  it  should  have  a 
formal  commencement,  or  that  it  should  be  signed  by 
anyone  (o).    Moreover,  the  person  by  whom  the  notice  is  By  whom  may 
to  be  given  is  nowhere  speeified,  and  there  seems,  there-      *^^®°- 
fore,  to  be  nothing  in  the  Act  to  prevent  any  person  who 
has  knowledge  of  the  accident  from  giving  a  notice  which 
will  be  valid  in  favour  of  the  person  injured;  so  that 
where  several  workmen  are  injured  by  one  accident,  one 
common  notice  might  be  sufficient  for  all. 

But  the  notice  must  be  given  by  some  person  in  the  Notice  muHt 
same  interest  as  the  workman  or  on  his  behalf,  and  a  mere  ^^orSaa 
report  of  an  accident  made  by  a  third  person  at  the 
instance  of  the  employer  is  not  of  itself  sufficient. 

In  Keen  v.  Mil/wall  Bock  Co,  (/?),  the  plaintiff  on  the  Keen  y.  Mm- 
happening  of  the  accident  had  been  taken  to  one  of  the  ^'  *''  ^^^  ^^^* 
defendants'  inspectors,  who  took  down  in  writing  the  details 
of  it,  and  later  on  the  same  day  sent  a  written  memo- 
randum  to  the  defendants'  superintendent.  Shortly  after- 
wards, and  within  the  six  weeks,  the  plaintiff's  solicitor 
wrote  to  the  defendants  that  he  was  instructed  by  the 
plaintiff  to  apply  "  for  compensation  for  injuries  received 
at  your  dock,  particulars  of  which  have  already  been  com- 
municated to  your  superintendent."  The  Court  of  Appeal, 
affirming  the  nonsuit  in  the  County  Court,  unanimously 
held  that  no  sufficient  notice  had  been  given,  on  the 
grounds  that  the  solicitor's  letter  did  not,  in  terms,  refer 

(»)  Moyle  V.  Jenkins,  8  Q.  B.  D.  116 ;  61  L.  J.,  Q.  B.  112 ; 
approved  in  C.  A.  in  Keen  v.  MiUwaU  Dock  Co,,  8  Q.  B.  D. 
482;  51  L.  J.,  Q.  B.  277. 

(o)  See  per  Brett,  L.  J.,  in  Keen  v.  Millwall  Dock  Co,,  8 
Q.  B.  D.  at  p.  485.  Suggested  forms  of  notice  will  be  found 
in  Appendix  (D),  post, 

{p)  8  a  B.  D.  482 ;  51  L.  J.,  Q.  B.  277 ;  in  which  latter 
report  the  memorandum,  almost  a  model  notice  of  injury,  is 
set  out. 
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Chsp.  XL  to  any  document  oontainmg  the  neoessaiy  particulars. 
And  Brett,  L.  J.,  is  reported (^)  to  have  said: — "If  the 
letter  of  the  solicitor  in  this  case  had  referred  in  terms  to 
the  inspector's  report,  I  should  have  asked  then  that  this 
case  might  be  further  discussed.  But  inasmuch  as  here 
there  is  no  distinct  reference  to  any  mitten  document  at 
all,  and  only  an  allusion  to  particulars  having  been  com- 
municated, I  cannot  say  that  there  is  a  notice  in  writing 
on  behaH  of  or  by  the  injured  person  within  the  terms  of 
the  section."  The  words  "  on  behalf  of  "  occur  in  another 
report  of  this  passage  (r),  and  the  unanimous  opinion  of 
the  Court  is  quite  inconsistent  with  any  suggestion  that 
the  inspector's  memorandum  was  of  itself  a  sufficient 
notice,  which  it  clearly  would  have  been  if  given  by  the 
workman. 
Whether  no-  With  reference  to  the  argument  for  the  plaintiff  that 
mOTettumone  ^^^  solicitor's  'letter  incorporated  the  particulars  by  re- 
docuneDt.  fereuce,  the  Court  was  divided  upon  the  point  whether  the 
notice  might  in  any  case  be  contained  in  more  than  one 
document.  Lord  Coleridge,  C.  J.,  thinking  that  it  could 
not,  while  Brett  and  Holker,  L. JJ.,  intimated  on  opinion 
to  the  contrary.  And  Brett,  L.  J.,  said  («),  "  I  agree  that, 
as  a  general  rule,  the  notice  must  be  given  in  one  notice, 

{q)  46  L.  T.  at  p.  473.  This  passage  is  varied  in  each  of 
the  reports  (8  Q.  B.  D.  at  p.  485 ;  51  L.  J.,  Q.  B.  at  p.  279; 
30  W.  E.  at  p.  503) ;  but  that  cited  seems  to  be  the  most 
consistent  with  the  fact  that  the  communication  to  the  super- 
intendent  was  by  means  of  a  memorandum  in  writing. 

(r)  51  L.  J.,  Q.  B.  279.  "  We  cannot  hold  that  a  notice  in 
writing  has  been  given,  on  behalf  of  the  injured  person, 
within  the  terms  of  the  section."  It  must  be  observed  that 
the  section  does  not,  in  terms,  require  the  notice  to  be  given 
on  behalf  of  the  workman. 

(«)  8  Q.  B.  D.  at  p.  485 ;  and  to  the  same  effect  is  the 
re2)ort  in  51  L.  J.,  Q.  B.  278.  It  is  submitted  that  a  notice 
written  on  several  pieces  of  paper,  served  all  together  on 
the  employer,  even  though  not  connected  by  reference  with 
each  other,  would  be  a  good  notice :  see  per  Holker,  L.  J.,  51 
L.  J.,  Q.  B.  279 :  and  see  Carter  v.  DryedaU,  12  Q.  B.  D.  91; 
53  L.  J.,  Q.  B.  557,  referred  to  post,  p.  322, 
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but  I  am  not  prepared  to  say  that  it  would  be  fatal  if  it  Chap.  zi. 
were  contained  in  more  than  one  notice.  Suppose,  for 
example,  a  person  in  his  letter  written  on  one  day  should 
describe  fully  the  injury  he  had  sustained,  but  should 
leave  out  his  address,  and  he  should  the  next  day  send  a 
letter  stating  that  4n  the  letter  I  wrote  yesterday  I 
omitted  to  give  you  my  address,  and  I  now  give  it.'  If 
both  these  letters  were  written  in  time  and  both  served  on 
the  employer,  I  am  not  prepared  to  say  that  the  last  might 
not  be  taken  to  incorporate  the  first;  and,  therefore, 
though  not  an  accurate  but  informal  notice,  it  might  be 
considered  a  notice  within  the  meaning  of  the  statute." 
And  then  follows  the  passage  first  above  cited. 

The  reports  of  this  case  are,  it  must  be  confessed,  some-  Hestdt  of 
what  confusing,  as  the  solicitor's  letter  certainly  appears  ^aUih^^Co 
to  have  referred  to  the  report  sent  to  the  superiniendenty 
and  not  to  the  verbal  complaint  made  to  the  inspector, 
but  the  Court  seems  to  have  held  otherwise  (/).  The 
result  of  the  whole  case  appears  to  be  that  the  notice 
must  be  in  writing,  that  it  may  be  in  more  than  one 
document,  that  it  should  be  given  on  behalf  of  the  work- 
man, and  that  it  cannot  be  considered  as  certain  whether 
a  report  of  an  accident  sent  by  another  servant  of  the 
employer  in  the  course  of  his  ordinary  duty  can  even  be 
adopted  by  reference  in  the  notice  of  injury  required  by 
the  Act. 

The  notice  is  to  be  written  in  ordinary  language  and  Notice  to  be  in 
not  that  of  a  special  pleader,  and  it  is  quite  contrary  to  language, 
the  spirit  and  intention  of  the  Act  to  require  it  to  be 
framed  with  all    the    particularity  of    a    statement  of 
claim  (f^). 

It  is  important  to  remark  that  the  notice  required  is  Need  not 
a  notification  of  the  cause  of  the  injury ^  and  not  necessarily  ceeSngs, 


i; 


/)  See,  especially,  the  report  8  Q.  B.  D.  at  p.  486. 
\u)  See  per  Mathew,  J.,  in  Stone  y.  Hyde,  9  Q.  B.  D.  76,  78; 
and  see  the  cases  referred  to,  post,  p.  322. 
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Chap.  XI.  that  the  workman,  or  hiB  representatiyes,  oontemplate 
legal  proceedings;  the  Act  requiring  notice  to  be  given 
with  the  object,  it  may  be  supposed,  of  bringing  the  fact 
of  the  accident,  and  the  injury  therefrom,  to  the  iiotioe  of 
the  employer,  in  order  that  in  view  of  any  claim  being 
made  upon  him  he  may  take  such  steps  as  he  sees  fit 
or  state  caoBe  while  the  f  acts  are  recent.  Further,  the  notice  should  be 
otacet  fi ,  confined  to  a  statement  of  the  actual  instrument  or  thing 
which  caused  the  injury  ^br^  for  instance,  the  fall  of  a 
tool — and  should  not  on  any  account  purport  to  specify 
the  negligence  to  which  the  accident  is  attributable,  or  the 
or  show  cauBo  person  who  has  been  guilty  of  it.  In  short,  it  should  not 
of  action.  j^^  drafted  with  the  view  of  showing  a  good  cause  of  action 
under  the  Act  or  any  particular  sub-section  of  it  {x).  For, 
in  addition  to  the  fact  that  a  notice  thus  drawn  would  be 
more  likely  to  mislead  the  employer  and  prejudice  him  in 
his  defence,  and  thus  be  the  less  likely  to  be  cured  by  the 
provisio  to  be  now  discussed  (j^),  there  is  also  the  considera- 
tion that  variations  from  the  case  made  by  the  notice  of 
injury  would  be  open  to  strong  comment  on  behalf  of  the 
defendant  at  the  trial. 

The  framers  of  the  County  Court  Bules  under  the  Aot 
seem  clearly  to  have  adopted  the  same  view  as  is  here 
taken,  for  they  have  provided  that  the  particulars  of 
demand,  which  are  to  be  given  in  every  case,  shall  not 
only  state  "  the  cause  of  the  injury,"  but  also  the  name 
and  description  of  any  person  by  whose  act  or  omission 
the  plaintiff  alleges  the  injury  arose  (2).  And  in  the 
County  Court,  at  all  events,  the  construction  put  by  these 


{x)  See  Clarhson  v.  Musgrave,  9  Q.  B.  D.  386,  390 ;  **  in 
determining  whether  or  not  the  notice  of  action  is  good  the 
Court  cannot  enter  into  the  question  of  proximate  or  remote 
cause."  In  the  report,  51  L.  J.,  Q.  B,  625,  the  notice  of 
injury  in  this  case  is  set  out,  and  it  will  be  found  also 
drawn  in  ordinary  language  in  Appendix  (D),  post, 

(y)  See  next  page. 

(2)  See  0.  XXXIXb.  r.  3,  Appendix  (E),  post 
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rules  upon  any  ambiguity  in  the  Act  should  be  adopted     Chap.  xi. 
and  followed  (a). 

Next  comes  the  consideration  of  the  very  important  f^^^^-' 
proviso,  upon  which  no  doubt  reliance  is  often  placed,  and  accuracy  in 
which  is  in  the  following  terms.     "  A  notice  under  this  ^®*^o®- 
section  {b)  shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries 
the  action  arising  from  the  injury  mentioned  in  the  notice 
shall  be  of  opinion  that  the  defendant  in  the  action  is  pre- 
judiced in  his  defence  by  such  defect  or  inaccuracy,  and 
that  the  defect  or  inaccuracy  was  for  the  purpose  of  mis* 
leading."    It  should  be  remarked  that  both  these  reasons 
must  exist  to  render  the  notice  invalid.     The  defect  or  in-  Defect  must 
accuracy  here  alluded  to  must  be  a  defect  or  inaccuracy  in  ^q  other 
what  would  otherwise  be  a  ffood  notice.    As,  for  instcmce,  re™ct«  a 

ffood  notice. 

if  the  notice  does  not  in  terms  name  the  day  when  the 
injury  was  sustained,  but  shows  it  by  reference ;  or  if  it 
does  not  describe  the  cause  of  the  injury  with  sufficient 
particularity  but  still  does  not  so  describe  it  as  to  mis- 
lead (c).  If,  however,  the  document  relied  on  by  the 
plaintiff  is  one  which  is  not  in  reality  a  notice  of  injury  at 
all,  it  will  be  altogether  useless,  and  the  proviso  cannot 
apply  {d). 

But  it  must  be  observed  that  the  proviso  has  had  a  very  Wide  opera- 
wide  operation  given  to  it,  and  has  been  construed  on  the  ^^^^^  ^o 
principle  that  Courts  of  law  are  not  well  employed  in  dis-  proviso, 
covering  unsubstantial  obstructions  to  the  provisions  of 


(o)  See  Ex  parte  Wier,  L.  E.,  6  Ch.  875,  879;  41  L.  J., 
Bank.  14,  16.  The  opinion  has  been  expressed  by  a  learned 
County  Court  judge  that  the  notice  ought  to  give  the  cause  of 
the  accident.  This  is  clearly  wrong.  The  Act  does  not  re- 
quire it,  and  it  would  be  unjust  if  it  did,  as  it  might  be  quite 
impossible  to  ascertain  the  cause  of  the  accident  for  a  much 
longer  period  than  six  weeks. 

(o)  Sect.  7,  set  out  in  Appendix  (C),  post, 

(c)  See  per  Brett,  L.  J.,  in  Keen  v.  Millwall  Dock  Co,y  8 
Q.  B.  D.  485 ;  51  L.  J.,  Q.  B.  278. 

(rf)  S,  C;  Stone  v.  Hyde,  9  Q.  B.  D.  76 ;  51  L.  J.,  Q.  B.  452. 

K.  Y 
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Chap.  XL  an  Act  meant  to  benefit  working  men  {e).  Aooordingly 
the  Queen's  Bench  Division  held  in  the  case  of  Stone  v. 
Hi/de  (/)  that  the  omission  to  state  the  cause  of  injury 
was  a  defect  which  might  be  cured  by  the  help  of  the 
proviso,  and  in  the  more  recent  decision  of  Carter  y. 
Drysdak  {g)  that  the  onussion  of  the  date  of  the  injury 
was  on  the  same  footing  and  likewise  within  the  proviso. 
^^^Z7u  ^^  ^^®  latter  case  the  defective  notice  of  injury  was 

sent  by  post,  and  with  it  was  sent  a  letter  giving  the  date 
of  the  injury,  but  the  notice  did  not  refer  to  the  letter. 
The  County  Court  judge  found  as  facts  that  the  defen- 
dants were  not  prejudiced  by  the  omission  and  that  it  was 
not  for  the  purpose  of  misleading,  but  he  had  nonsuited 
the  plaintiff  under  a  misapprehension  of  the  effect  of 
Keen  v.  MillicaU  Dock  Co.  {h).     The  reversal  of  his  deci- 


{e)  See  Thomson  v.  Robertson,  22  Sc.  L.  B.  97;  12  K.  121 
(Sc),  where  the  following  notice  was  held  to  be  good  enough. 
"B.  Mills,  Dunbar,  5th  Dec.  1883.  Dear  Sir,  I  find  I  will 
need  some  more  money,  and  will  jou  please  oblidge  me  with 
ten  shillings.  It  is  now  five  weeks  since  Adam  got  his  acci- 
dent. His  jaw  is  so  badly  smashed  that  he  will  never  be 
the  same  man  agin.  Adam  has  been  advised  to  get  damages 
from  you.  James  HUl  got  some  money  when  he  got  hurt 
and  as  the  insuarence  company  paid  him  I  do  not  see  why 
Adam  who  has  been  so  badly  hurt  should  not  get  some  too. 
Yours  respectfully,  Janet  Thomson."  The  notice  "is  to  be 
written  in  ordinary  language,  that  is,  the  party  is  to  use  his 
own  imtutored  language :"  per  Cave,  J.,  in  Stone  v.  Hyde, 
9  Q.  B.  D.  at  p.  79. 

(/)  9  Q.  B.  D.  76;  51  L.  J.,  Q.  B.  452.  The  following 
are  the  material  portions  of  the  letter  relied  on,  whidi  was 
addressed  to  the  employer,  and  dated  and  signed  by  the  soli- 
citor. "  Sir,— Mr.  Stone  of  193,  St.  George's  Road,  Peckham, 
has  consulted  me  respecting  the  injury  sustained  by  him 

whilst  in  your  employment  on  the  19th  November  last 

He  is  now,  and  has  for  some  time  past  been,  under  medical 
treatment  at  Guy's  Hospital  as  out-patient,  partictdarly  for 
the  injury  to  his  leg." 

(y)  12  Q.  B.  D.  91 ;  53  L.  J.,  Q.  B.  557. 

(h)   8  Q.  B.  D.  482 ;  51 L.  J.,  Q.  B.  277  :  see  ante,  pp.  318^ 
319. 
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Bion  seems  clearly  right,  as  the  remarks  of  Brett,  L.  J.,  in  Chap.  zi. 
the  latter  case  (•)  were  not  necessaiy  for  the  determination  "^ 
then  arrived  at  and  were  not  intended  to  be  exhaustiye. 
And  a  defect  in  the  notice  must  mean  the  omission  from 
it  of  one  at  least  of  the  four  things  which  it  ought  to 
contain,  namely, — the  name  of  the  workman,  his  address, 
the  cause  of  the  injury,  and  its  date-- for  the  absence  of  a 
thing  which  is  not  required  cannot  properly  be  described 
as  a  defect  (j). 

The  terms  of  this  proviso  still  more  strongly  than  those  Application 
contained  in  section  4  {k)  point  to  the  County  Court  judge  dirore^of 
as  being  the  sole  tribunal  to  determine  the  question  whether  i^S^- 
the  defect  or  inaccuracy  prejudices  the  defence  and  was  for 
the  purpose  of  misleading ;  and  the  reader  is  referred  to 
the  remarks  on  the  former  page  upon  the  point  whether 
an  appeal  lies  from  his  determination  (/).      In  Stone  v. 
JETi/de  (m),  the  County  Court  judge  had  held  the  notice 
invalid,  and  had  further  held  in  terms,  but  without  taking 
any  evidence  upon  the  point,  that  the  omission  was  such 
as  would  prejudice  the  defendant  in  his  defence,  and  must 
have  been  for  the  purpose  of  misleading. 

The  Queen's  Bench  Division,  however,  rtded  that  there  Bnt  judge 
having  been  no  evidence  on  the  subject  before  the  Coimty  ^denw.'*^'^ 
Court  judge  it  was  not  competent  for  him  to  find  as  a  fact 
that  the  defect  was  for  the  purpose  of  misleading,  and 
that  consequently  there  was  jurisdiction  to  decide  on  ap- 
peal that  the  nonsuit  in  the  Court  below  was  wrong.  It 
would,  therefore,  seem  that  it  is  incumbent  upon  the 
County  Court  judge,  before  he  decides  whether  there  has 
been  an  intention  to  mislead  on  the  part  of  the  person 


(t)  8  Q.  B.  D.  at  p.  485 ;  51  L.  J.,  Q.  B.  at  p.  278. 

(J)  See  per  Cave,  J.,  in  Stone  v.  Htfde,  as  reported  51  L.  J., 
Q.  B.  452,  453. 

{k)  Ante,  p.  313. 

(/)  lb. 

(m)  9  Q.  B.  D.  76 ;  51  L.  J.,  Q.  B.  452,  the  latter  report 
being  the  most  satisfactory  upon  this  point. 

y2 
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Chap.  XI.     giving  the  notioe,  to  take  some  evidenoe  upon  the  sur- 
'  rounding  facts  of  the  case,  and  that  he  will  not  generally 
be  entitled  to  find  the  existence  of  such  an  intention  as  a 
fact  solely  upon  a  perusal  of  the  notice  itself. 

The  effect  of  the  whole  matter  appears  capable  of  being 
expressed  thus — that  any  written  document  which  contains 
a  bond  fide  version  of  the  fact  that  injury  has  been  sus- 
tained is,  if  it  be  duly  served,  a  notice  of  injury,  defects 
in  which  may  be  cured  by  the  proviso. 
Upon  whom  Having  now  seen  what  it  is  that  sect.  7  requires  that 
served.  the  notice  should  contain,  we  must  proceed  to  inquire  upon 

whom  the  notice  is  to  be  served.  The  same  section  re- 
quires that  the  notice  **  shall  be  served  on  the  employer, 
or,  if  there  is  more  than  one  employer,  upon  one  of  such 
employers."  These  latter  words  apply  to  the  case  of  a 
firm  of  partners,  and  to  persons  who,  jointly  with  each 
other  J  employ  the  workman  and  the  negligent  person ;  but 
they  cannot  be  intended  to  permit  a  jobbing  workman  in 
the  employment  of  several  independent  persons  to  secure 
his  right  of  action  against  one  of  such  persons  by  serving 
another  with  notice  of  injury.  The  service  must,  it  is  sub- 
mitted, be  a  service  made  in  the  pi'esoribed  manner  upon 
one  of  the  persons  who  may  be  made  liable  as  defendants 
in  the  action. 

The  provisions  of  this  section  as  to  service  are  the 
more  important  as  there  is  nothing  in  the  proviso  to  aid  a 
service  which  is  irregular  or  defective  in  any  respect. 
In  what  The  7th  section  (n)  also  contains  various  regidations  for 

tobe TOr^^r  *^®  manner  in  which  notice  is  to  be  served.  First,  gene- 
rally, '^  the  notice  may  be  served  by  delivering  the  same 
to  or  at  the  residence  or  place  of  business  of  the  person 
on  whom  it  is  to  be  served."  If  either  of  the  two  latter 
modes  be  made  use  of,  the  notice  must  be  delivered  in  such 
a  manner  that  it  may  be  reasonably  presumed  that  it  will 
come  safely  into  the  hands  of  the  employer,  and  if  this  be 

(w)  Set  out  in  Appendix  (C),  post. 
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not  done  it  will  be  necessary  for  the  plaintiff  to  prove  that  Chap.  XI. 
the  employer  as  a  matter  of  fact  did  receive  the  notice  (o). 
Delivery  of  the  notice  may  no  doubt  be  effected  by  means  Service  hj 
of  the  post,  and  if  a  letter  is  sent  by  the  post,  it  is  primd  ^®** 
facie  proof,  until  the  contrary  be  proved,  that  the  party  to 
whom  it  is  addressed  received  it  in  due  course  (p).  But 
the  contrary  may  be  proved,  and  if  it  is  desired  to  serve 
the  notice  by  post  it  will  be  advisable  to  take  advantage  of 
the  I'emaining  provisions  upon  the  point,  and  register  the 
letter.  For  the  same  section  (q)  expressly  provides  that  By  registered 
the  notice  may  be  served  by  post  by  a  registered  letter  ad- 
dressed to  the  person  on  whom  it  is  to  be  served  at  his  last 
known  place  of  residence  or  place  of  busioess ;  and  if  this 
be  done  the  notice  shall  be  deemed  to  have  been  served 
at  the  time  when  the  letter  would  be  delivered  in  the 
ordinary  course  (r).  And  proof  that  the  notice  was  pro- 
perly addressed  and  registered  is  to  be  sufficient  proof  of 
service.  It  follows,  therefore,  that  if  these  provisions  of 
the  section  are  complied  with,  it  will  be  immaterial  to  the 
plaintiff's  cause  of  action  that  the  employer  has  not  as  a 
fact  received  the  notice  at  all,  or  that  it  was  delayed  in 
the  post  and  did  not  arrive  till  after  the  six  weeks  had 
elapsed.  Even  if  the  letter  be  not  properly  addressed,  as 
where,  by  the  use  of  the  wrong  initial,  it  is  sent  to  the  son 


(o)  So  held  in  Q.  B.  D.,  April  5,  1882,  in  a  case  of  Adams 
V.  Nightingale^  noted  in  the  Law  Times  Newspaper  of  the 
15th  April,  1882,  affirming  the  decision  of  the  judge  of  the 
Southwark  County  Court,  which  will  be  found  at  p.  156  of 
De  Colyar's  County  Court  Cases. 

{p)  Per  Parke,  B.,  in  Warren  v.  Warren,  1  C.  M.  &  R. 
250,  252:  and  see  Taylor  on  Evidence,  §§  179,  180.  In  a 
County  Court  case,  noted  in  the  Law  Times  Newspaper  of  the 
4th  June,  1881,  it  was  ruled  that  the  plaintiff  must  prove  that 
the  notice  which  had  been  posted  had  actually  been  delivered 
to  the  employer. 

{q)  Sect.  7. 

(r)  This  obviates  any  question  like  that  raised  in  Ex 
parte  Arden,  14  Q.  B.  D.  121,  upon  the  Bankruptcy  Eule, 
No.  142. 
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instead  of  the  father,  but  it  reaches  the  right  person,  the 
service  will  be  good  and  the  eiror  in  the  address  is  a 
"  defect  or  inaccuracy"  which  may  be  amended  («). 

The  provision  in  this  Act  that  the  notice  may  be  served 
at  the  '*  place  of  business  "  of  the  employer,  should  not,  it 
is  thought,  receive  the  same  limited  oonstruction  which 
has  been  given  to  similar  words  in  the  County  Courts 
Acts.  Looking  to  the  whole  Act,  aild  the  nature  and 
effect  of  the  notice  itself,  which  is  not  a  step  in  the  action, 
it  seems  not  imreasonable  to  hold  that  service  may  be 
effected  at  any  place  of  which  the  employer  is  in  per- 
manent or  quasi-permanent  occupation,  or  where  he  keeps 
an  office  and  a  staff  of  servants,  at  all  events  if  the  work- 
man was  employed  to  work  there,  or  was  hired  or  paid 
through  that  office.  Suppose  a  builder  is  employed  to  fit 
up  the  carcases  of  several  houses,  and  the  job  being  a 
heavy  one  he  finds  it  necessaiy  to  set  up  workshops  and 
a  counting-house,  and  to  have  clerks  employed  there. 
Would  not  a  notice  of  injury  on  behalf  of  a  workman  at 
work  on  the  houses  be  well  served  if  delivered  at  the 
counting-house?  though  the  employer's  head  office  may 
be  elsewhere  {t).  Of  course  the  matter  must  be  subject  to 
reasonable  limits,  and  it  is  not  suggested  that  the  mere 
carrying  on  of  operations  in  a  public  thoroughfare,  for 
instance,  makes  their  site  the  employer's  place  of  business 
within  the  meaning  of  the  Act. 

Where  the  employer  is  a  body  of  persons,  ooiporate  or 
unincorporate,  the  terms  of  the  section  are  precise  and 
imperative  that  "  the  notice  shall  be  served  by  delivering 
the  same  at,  or  by  sending  it  by  post  in  a  registered  letter 
addressed  to  the  office,  or  if  there  be  more  than  one  office. 


(«)  Dunn  V.  Builevy  1  Times  Law  Eeports,  476. 

(t)  So  that  he  does  not  carry  on  his  bueinees  for  the  pur- 
poses of  the  County  Courts  Act,  1867  (30  &  31  Vict  a  142, 
8.  1 ),  at  the  place  where  the  houses  are  being  built.  QotbUH 
V.  Harris,  29  L.  T.,  0.  S.  75 :  see  also  ShUU  v.  G.  N.  J2.  Cb.. 
80  L  J.,  Q.  B.  331. 
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any  one  of  the  offices  of  suoh  body"  (u).  Although  on  un-  Chap.  zi. 
incorporate  body  of  persons  would  include  an  ordinary 
partnership,  it  is  presumed  that  the  power  given  above  (a?), 
of  making  a  sufficient  service  by  serving  one  partner  only, 
is  not  taken  away  by  this  provision,  which  seems  to  have 
been  framed  with  a  view  to  meeting  the  caae  of  an  unin- 
corporated company,  suoh  as  a  cost-book  mining  com- 
pany (y). 

Actions  imder  the  Act  are  not  to  be  commenced  in  a  In  what 
superior  Court,  for  another  section  provides  that  "every  to  be  brought 
action  for  recovery  of  compensation  under  this  Act  shall 
be  brought  in  a  County  Court"  (2),  or  in  Scotland  and 
Ireland  in  the  SherifE's  Court  and  Civil  Bill  Court  respec- 
tively («).    It  is  apprehended,  therefore,  that  if  an  action 
were  to  be  originally  brought  in  the  superior  Court  upon 
no  good  ground  of  action  except  under  the  Act,  it  must 
fail  just  as  if  the  Act  had  never  been  passed  (J).     In  the  -B*^.  ▼.  Z'^';^* 
very  recent  case  of  The  Queen  v.  The  Judge  of  the  City  of  zandon  Court, 
London  Court  (2»),  the  defendants  in  a  case  of  Claxton  v. 
LueaSf  which  was  brought  imder  the  Act  in  the  City  of 
London  Court  for  more  than  5/.  damages,  gave  notice  to 
the  plaintiff,  under  sect.  39  of  the  County  Courts  Act, 
1856  (c),  that  they  objected  to  the  action  being  tried  there, 
and  upon  their  giving  security  the  action  was  stayed. 

(tt)  Sect.  7,  see  Appendix  (C).  A  letter,  addressed  **  W. 
Fletcher,  Moresby  Coal  Co.,  Whitehaven,"  and  opened  at  the 
Company's  office,  held  stifficient;  Fletcher  being  the  managing 
director;  Cowler  v.  Moresby  Co,^  Law  Times  Newspaper,  July  4, 
1885. 

{x)  See  antty  p.  325. 

(y)  Which  may  now  sue  and  be  sued  like  any  other  part- 
nership in  the  partnership  name.  Escott  v.  Orayt  47  £.  J., 
C.  P.  606  :  and  see  County  Court  Rules,  Ord.  V.  r.  9. 

(z)  Or  the  City  of  London  Court,  30  &  31  Vict.  c.  142,  s.  35. 

(a)  Sect.  6,  set  out  in  Appendix  (C),  post. 

{b)  See  Reg,  v.  The  Judge  of  the  City  of  London  Courts  14 
Q.  B.  D.  905 ;  54  L.  J.,  Q.  B.  330 :  and  see  per  Lord  Young 
in  M'Avoy  v.  Young's  Paraffin^  Sfc.  Co.,  9  R.  100  (Sc);  19 
8c.  L.  R.  61. 

(c)  19  &  20  Vict.  c.  108,  s.  39. 
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The  plaintiff  then  oommenoed  an  action  in  the  High 
Court,  hut  heing  advised  that  it  would  not  lie,  he  applied 
to  the  judge  of  the  City  of  London  Court  to  remove  the 
Btay  of  proceedings  and  to  restore  the  action  in  that  Court 
to  the  list.  Upon  this  application  being  granted,  the 
defendants  obtained  a  rule  for  a  prohibition  from  the 
Queen's  Bench  Division.  This  rule  was  discharged,  and 
subsequently  the  Court  of  Appeal  without  calliDg  on  the 
respondent's  counsel  affirmed  the  decision,  on  the  simple 
ground  that  the  procedure  pointed  out  by  the  statute  must 
be  adhered  to,  and  that  the  provisions  of  the  County 
Courts  Act  as  to  stay  were  not  introduced  into  the 
Employers'  Liability  Act,  for  they  were  not  a  means  of 
removing  the  action  {d).  If  the  defendants'  contention 
had  succeeded  the  plaintiff  would,  in  fact,  have  had  his 
action  stayed  in  the  only  Court  which  had  any  jurisdiction 
to  try  it  (e). 

Similarly  if  an  employer  brought  an  action  against  one 
of  his  workmen  in  the  High  Court,  the  latter  could  not 
counterclaim  under  the  Employers'  Liability  Act,  for  the 
superior  Court  has  no  original  jurisdiction  in  the  matter  (/). 

The  same  section  {g)  provides  for  the  removal  of  actions 
to  a  superior  Court  upon  the  application  of  either  party,  in 
the  same  manner  and  upon  the  same  conditions  as  an 
action  commenced  in  those  Courts  may  by  law  be  removed. 
As  the  mode  of  removing  such  actions  (A)  to  the  High 
Court  in  England  is  by  writ  of  certiorari^  the  above  provi- 
sion seems  to  be  rendered  necessary  by  the  fact  that  this 


{d)  The  authors  may  be  allowed  to  say  that  this  ruling 
corresponds  with  the  view  taken  by  them  in  the  second  edition 
of  this  work,  at  p.  157,  note  («). 

{e)  See  Beg,  v.  Harden,  22  L.  J.,  CI.  B.  299 ;  2  E.  &  B.  189 ; 
Hertford  Union  v.  Kimpton,  25  L.  J.,  M.  C.  41 ;  11  ]^ch.  295. 

(/)  See  a  parallel  instance  in  The  Gaslight  and  Coke  Co.  v. 
Holloway,  52  L.  T.  434. 

(y)  Sect.  6. 

(A)  A  different  procedure  exists  as  regards  equitable 
actions. 
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writ  does  not  lie  where  the  aotion  is  not  such  as  can  be     Chap  XI. 
maintained  in  the  superior  Court  (t). 

Where  the  damages  claimed  exceed  6/.,  the  action  may  Procedure  aa 
be  80  removed  by  leave  of  a  judge  of  the  High  Court  in  '^®™®^*  • 
cases  which  appear  to  him  fit  to  be  tried  in  the  superior 
Court,  and  upon  such  terms  as  he  shall  think  fit  to 
impose  (A*).  If  the  damages  claimed,  however,  do  not 
exceed  this  amoimt,  the  action  may  still  be  removed  if  the 
Court  or  a  judge  shall  deem  it  desirable  that  the  cause 
shall  be  tried  in  the  superior  Court,  subject  in  every  case 
to  the  applicant's  giving  security  (not  to  exceed  100/.)  for 
claim  and  costs,  and  complying  with  such  terms  as  may  be 
imposed  (/).  The  application,  which  may  be  made  by  any 
of  the  parties,  is  to  be  made  at  Chambers  (m),  and  may 
now  be  made  to  a  Master  (n),  but  not  to  a  District  Eegis- 
trar,  as  there  is  no  cause  or  matter  proceeding  in  the 
Registry  (o). 

No  general  rule  can  be  given  as  to  what  are  the  cases  in  When  cer- 
which  a  writ  of  certiorari  will  be  granted.  That  the  case,  ^^Jed. 
however,  raises  a  question  which  happens  to  be  of  far 
greater  importance  to  one  of  the  parties  than  the  mere 
amount  involved  in  the  particular  instance  is  no  reason 
why  it  should  be  removed  into  the  High  Court  {p).  The 
importance  which  will  show  that  the  case  is  fit  to  be  tried 
in  the  High  Court  must  be  derived  from  the  nature  of  the 


(f )  Durant  v.  Tomlin,  11  L.  T.,  0.  S.  267  :  and  see  Hertford 
Union  v.  Kimpton,  25  L.  J.,  M.  G.  41 ;  11  Exch.  295,  where  a 
certiorari  which  had  issued  to  remove  an  action  in  the  ex- 
clusive jurisdiction  of  the  County  Court,  under  the  repealed 
Nuisances  Kemoval  Act,  1848,  was  set  aside,  and  a  procedendo 
awarded. 

{k)  9  &  10  Vict.  c.  95,  s.  90. 

(/)  19  &  20  Vict.  c.  108,  s.  38. 

(m)  Staples  v.  Accidental  Death  Ins,  Co.^  10  W.  E.  59. 

(»)  See  R.  8.  C,  Ord.  LIV.  r.  12. 

(o)  See  R.  8.  C,  Ord.  XXXV.  r.  6. 

(/i)  Per  Wilde,  B.,  in  Staples  v.  Accidental  Death  Ins.  Co., 
10  W.  R.  59. 
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question  involved,  and  not  alone  from  the  magnitnde  of 
the  sum  claimed  {g) ;  and  the  mere  poaaibility  that  the 
case  will  raise  difficult  questions  of  law  is  not  a  sufficient 
ground  for  its  removal,  for  these  questions,  should  they 
actually  arise  at  the  trial  in  the  County  Court,  may  be 
decided  upon  an  appeal  (r).  '*  If  it  be  said  that  orders  for 
the  removal  of  actions  under  the  Employers'  Liability  Aot 
have  been  often  refused,  then  I  would  say  that  I  should 
think  the  refusal  was  right,  for  the  statute  states  dearly 
that  the  County  Court  is  the  tribunal  in  which  the  action 
is  to  be  tried ;  and  I  do  not  think  such  an  action  ought  to 
be  removed  simply  because  of  the  amount  of  the  damages 
claimed,  unless  some  difficult  question  of  law  is  raised"  («). 
And  the  applicant  must  show  some  special  ciroumstanoes 
in  the  case  which  render  it  an  exceptional  one,  for  the 
Legislature  has  considered  the  County  Court  a  competent 
tribunal  to  try  questions  under  the  Act,  in  one  of  which, 
at  least,  a  scientific  and  technical  inquiry  is  commonly 
required  {t).  The  mere  fact  that  the  plaintiff  has  also 
issued  a  writ  out  of  the  High  Court  claiming  damages  on 
the  common  law  liability  of  the  defendant,  and  desires  to 
consolidate  the  two  actions,  is  not  a  sufficient  ground  for 
granting  a  certiorari  on  his  application  (u),  though  the 


(9)  Soloman  v.  Z.  C.  ^  D.  R,  Co.,  10  W.  R.  59. 

(r)  Staples  v.  Accidental  Death  Ins.  Co.,  supra :  see,  also,  a 
case  noted  in  the  I  jaw  Times  Newspaper,  April  9,  1881. 

(s)  Per  Brett,  M.  R.,  in  Beg.  v.  Judge  of  the  City  of  London 
Court,  54  L.  J.,  Q.  B.  330;  14  Q.  B.  D.  905,  907.  It  is  sub- 
mitted that,  in  the  face  of  the  plain  words  of  the  Act,  the 
consent  of  both  parties  that  a  certiorari  should  issue,  does  not 
entitle  them  to  it  as  a  matter  of  right :  see  as  a  somewhat 
analogous  instance,  Aste  v.  Stumore,   13  Q.  B.  D.  326;   53 

L.  J.,  Q.  B.  82. 

(J)  Munday  v.   Thames  Ironworks  Co,,  10  Q.  B.  D.  59 ;  52 

L.  J.,  aB.  119. 

(tt)  Munday  v.  Thames  Ironworks  Co,,  supra.  It  is  impro- 
bable that  the  defendants  in  this  case  could  have  been  meed 
with  liability  at  common  law,  for  they  were  a  limited  com- 
pany, and  it  seems  unlikely  that  the  directors,  as  such,  had 
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defendant  in  suoh  ciroumstanoes  would  seem  to  be  entitled  Chap.  zi. 
to  it  almost  ex  debito  jmtitias.  It  is  apprehended,  however, 
that  in  a  proper  ease  of  this  kind  an  application  by  the 
plaintiff  would  be  granted  if  supported  by  affidavits  whioh 
sufficiently  showed  the  substantial  nature  of  both  the 
actions  and  the  circumstances  in  which  the  cause  of  action 
arose.  For  notwithstanding  the  dictum  of  a  learned  judge 
in  a  case  to  which  reference  has  just  been  made  (;r),  the 
authors  are  of  opinion,  for  the  reasons  stated  in  a  former 
chapter  (^),  that  the  workman  has  not  been  deprived  by 
the  Act  of  any  rights  which  he  may  have  had  prior  to  its 
commencement.  Should  this  be  so,  the  workman  may  not 
infrequently  be  in  doubt  as  to  whether  it  would  be  better 
for  him  to  proceed  under  the  Act  or  apart  from  it.  If, 
upon  the  facts  of  the  particular  case,  this  latter  course  is 
open  to  him,  there  will  be  no  necessity  for  notice  of  injury, 
and  he  may  at  his  option  sue  either  in  the  County  Court — 
if  his  claim  does  not  exceed  50/. — or  in  the  High  Court 
for  any  amount,  not  limited  to  50/.  or  to  three  years' 
earnings ;  and  the  rights  of  his  representatives  will  be  the 
same  as  his  own  {%). 

It  is  apprehended,  therefore,  that  in  a  case  under  the  Alternative 
Act  in  the  County  Court  the  plaintiff  may  add  an  altema-  ^^^^  ^^' 
tive  claim  based  upon  the  common  law  for  a  sum  not 
exceeding  50/.  (a) ;  or,  if  a  case  under  the  Act  has  been 
removed  to  the  High  Court,  he  may  afterwards  add  such 
an  alternative  claim,  which  then,  of  course,  need  not  be 

been  guilty  of  negligence  in  the  selection  or  use  of  the  de- 
fective chain:  see  ante,  Chap.  YIH.,  p.  190. 

(x)  Munday  v.  Thames  Ironworks  Co,j  10  Q.  B.  D.  59;  52 
L.  J.,  Q.  B.  119. 

(y)  Ante,  Chap.  IX.,  p.  207. 

\z\  See  post.  Chap.  XIH.,  p.  407  et  sea, 

(a)  As  to  joinder  of  causes  of  action  m  the  County  Court, 
see  County  Court  Bules,  Ord.  YI.  A  form  of  particulars  of 
demand  claiming  damages  under  the  Act  and  alternatively  at 
common  law,  wm  be  found  post^  Appendix  (F.). 
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Amendment  principle  which  would  prevent  the  judge  in  the  County 
of  particulars.  Qq^^  irom  amending  the  particulars  in  a  case  brought 
under  the  Act — the  claim  being  for  less  than  50/.  {c) — 
where  it  clearly  appears  at  the  trial  that  the  plaintiff  has  a 
good  claim  at  common  law,  though  he  must  fail  if  con- 
fined to  the  Act  (d).  Of  course,  the  amendment  should 
only  be  allowed  on  such  terms  as  to  costs  or  an  adjourn- 
ment as  might  be  just ;  but  in  many  cases  where  there  is 
not  and  has  not  been  any  doubt  whatever  as  to  the  real 
question  in  controversy  between  the  parties,  and  the  de- 
fendant has  not  been  misled,  the  terms  would  not  neoes- 
sarily  be  very  severe.  It  may,  for  instance,  turn  out  that 
the  plaintiff  suing  under  the  Act  was  not  a  "  workman," 
but  in  the  position  of  a  person  invited  to  come  upon  the 
premises  (e),  and  the  other  facts  may  not  be  disputed,  so 
that  the  plaintiff  might  have  a  good  cause  of  action  apart 
from  the  Act  (/). 

The  provisions  for  the  removal  of  actions  from  the  Civil 
Bill  Court  to  the  High  Court  of  Justice  in  Ireland  are 
identical  (g)  with  the  sections  of  the  English  County  Court 


Bemoval  of 
actions  to 
Hi<rhCk>urt 


I 


in  Ireland. 


(5)  As  to  joinder  of  causes  of  action  in  the  High  Court,  see 
E.  S.  C,  Ord.  xvin. 

(c)  If  the  claim  was  for  more  than  50/.,  such  an  amendment 
could  not  be  made — except  with  the  defendant's  consent — even 
with  an  abandonment  of  the  excess,  as  the  rule  is  clear  that 
an  amendment  for  the  purpose  of  conferring  jurisdiction  cannot 
be  made.  See  Pitt-Lewis's  County  Court  Practice,  pp.  199, 
443  et  seq,j  2nd  ed. 

(c?)  See  De  Colyar's  County  Court  Cases,  pp.  6,  166. 

(e)  Ante,  Chap.  VL,  p.  118. 

(/)  As  to  the  readiness  with  which  amendments  to  cure 
technical  defects  are  now  allowed  by  the  Superior  Court  in 
bond  fide  cases,  see  Jacques  v.  Harrison,  12  Q.  B.  D.  165 ;  53 
L.  J.,  Q.  B.  137. 

{ff)  See  County  Officers  and  Courts  (Ireland)  Act,  1877  (40 
&  41  Vict.  c.  56),  ss.  57,  58.  Sect.  57  is  for  the  most  part, 
and  that  the  operative  part,  a  verbatim  repetition  of  the  sec- 
tions of  the  English  Act.  The  application,  however,  is  not 
for  leave  to  issue  a  writ  of  certiorari^  but  for  an  order  of 
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Acts  to  which  reference  has  been  made  (A).      But  the     Chap.  xi. 
principles  upon  which  removals  are  granted  were  at  one  ^ 

time  entirely  different,  for  the  Court  was  greatlj  influenced 
by  the  amount  likely  to  be  recovered,  and  this  even  in 
oases  under  the  Act  (t).  However,  the  practice  with  re- 
spect to  this  Act  at  least  seems  to  be  now  altered,  and  to 
be  entirely  in  accordance  with  the  principles  given  in  the 
preceding  pages  as  those  upon  which  the  High  Court  in 
this  country  proceeds  {k). 

As  regards  actions  under  the  Act  brought  in  the  Sheriff  Bemoval  of 
Court  in  Scotland,  the  statute  itself  by  reference  provides  ^^^  of  Ses- 
that  either  party  may,  at  any  time  before  six  days  after  moninScot- 
the  pronouncing  of  an  interlocutor  closing  the  record,  lodge 
a  note  in  the  process,  praying  that  the  process  may  be 
transmitted  to  the  Court  of  Session ;  and  the  process  shall 
forthwith  be  transmitted  accordingly,  and  then  it  is  to 
proceed  before  the  Court  of  Session  as  nearly  as  may  be 
as  if  it  had  been  raised  in  that  Court  (/).     If,  however,  a 
litigant  misses  his  opportunity  of  removing  the  cause  in 
this  way,  he  may  still  have  it  removed  with  a  view  to  jury 
trial,  under  the  Scotch  Judicature  Act  of  1825  (m),  so  soon 
as  an  order  for  proof  has  been  pronounced  (n). 

In  the  important  case  of  Morrison  v.  Baird  (o),  the  action  Morrison  y. 

Baird. 

removal,  which  the  section  provides  shall  have  the  same  effect 
as  a  writ  of  certiorari. 

(A)  Ante,  p.  329. 

(i)  Magee  v.  Martin^  Ir.  L.  T.  Hep.  5 ;  a  case  which  perhaps 
gave  rise  to  the  clearly  erroneous  idea  which,  as  the  authors 
were  informed,  at  one  time  prevailed,  that  the  Civil  Bill  Court 
had  no  iurisdiction  to  award  more  than  50/.  damages  in  actions 
under  the  Act. 

{k)  M^Menamin  v.  M^Elwee,  Irish  Law  Times  Newspaper, 
vol.  17,  p.  545. 

(/)  By  the  combined  effect  of  sect.  6  of  the  Act  (set  out  in 
AppencUx  (C),  post)^  and  sect.  9  of  the  Sheriff  Courts  (Soot* 
land)  Act,  1877  (40  &  41  Vict.  c.  50). 

(m)  6  GFeo.  4,  c.  120,  s.  40. 

(n)  Batons  Y.  Niddrie  Co.,  12  E,  538  (Sc.) ;  22  Sc.  L.  E.  345. 
As  to  expenses,  see  Murray  v.  Steel,  22  Sc.  L.  E.  630. 

(o)  10  E.  271  (Sc.) ;  20  Sc.  L.  E.  87. 
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Chap.  zi.     in  the  Sheriff  Court  was  laid  both  under  the  Act  and  at 

common  law,  and  waa  remoTcd  by  the  pursuer  to  the 

Court  of  Session  in  the  manner  provided  by  the  Act.    It 

was  argued  for  the  defenders  that  only  the  statutory  part 

of  the  action  was  brought  up.    But  the  Court,  saying  that 

the  statute  conferred  no  new  ground  of  action  but  only 

took  away  a  plea,  unanimously  held  that  there  was  but  one 

action,  and  that  the  whole  of  it  was  then  before  them. 

Such  an  action  is  one  which  the  Legislature  has  regarded 

as  peculiarly  appropriate  to  be  tried  before  a  jury,  and  not 

upon  proof  (je?),  and  the  whole  question  both  at  common 

law  and  under  the  Act  may  be  tried  in  one  issue  (^), 

proper  directions  being  given  to  the  jury  at  the  trial  as  to 

the  two  modes  of  assessing  the  damages  (r). 

Abandonment      Jn  Marrison  V.  Batrd  («)  above  referred  to,  the  claim  at 

lair  daim        common  law  was  subsequently  abandoned  in  the  Court  of 

cu!L°^der*  Session,  as  the  case  fell  exactly  within  the  rule  laid  down 

Act.  in  Scotland  in  the  case  of  Woodhead  v.  Gartness  Mineral 

Co.  (^),  refeired  to  in  a  former  chapter  {u).  The  defenders 
thereupon  argued  that,  though  the  miner  who  had  been 
killed  was,  for  the  purposes  of  the  common  law,  a  fellow- 
servant  of  the  negligent  person,  being  a  member  of  the 
same  organization,  yet,  as  he  was  working  under  an  inde- 
pendent contractor  in  the  mine,  he  was  not  within  the 
remedy  given  by  the  Act.  But  the  Court  repudiated  this 
conclusion,  and  held  that  the  remedy  must  be  co-extensive 
with  the  mischief,  that  the  Act  must  be  construed  liberally, 
and  that  the  pursuer's  case  fell  within  it. 
It  may  be  observed  that  in  Scotland,  in  an  action  under 

(p)  M'AvoyY.  Young's  Paraffin^  ^'c.  Co.,  9  R.  100  (Sc.); 
19  Sc.  L.  R.  61. 

{q)  M'Avoy  v.  Young's  Paraffin,  Sfc.  Co.,  19  Sc.  L.  B.  137 ; 
Dailly  V.  BeaUisy  20  Sc.  L.  E.  92. 

(r)  M'Avoy  v.  Young's  Paraffin,  Sfc.  Co.,  9  E.  100,  103  (Sc); 
19  Sc.  L.  E.  61,  per  I^rd  Young. 


per  XA 
(«)  10  E.  271  (Sc.) ;  20  Sc.  L.  E.  87. 
(0  4  E.  469  (Sc.)/ 
(tt)  Ante,  Chap.  VlII.,  p.  194. 
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the  first  subsection  of  section  1  {x)j  the  pursuer  must  aver     Clutp.  xi. 
specifically  in  what  respect  the  ways,  works,  &c.,  are  in- 
sufficient  or  defective  (y). 

There  is  also  provision  («)  for  the  conjoinder  by  the  Conjoinder  of 
sheriff  of  actions  arising  out  of  the  same  cause  of  action,  sooti^d? 
though  at  the  instance  of  different  parties,  and  in  respect  of 
different  injuries.     This  power  is  discretionary,  and  will 
only  be  exercised  where  there  is  a  prospect  of  convenience 
in  so  doing  (a). 

The  sixth  section  (b)  of  the  Act  provides,  that  one  or  Assessors, 
more  assessors  may  be  appointed  for  the  purpose  of  ascer- 
taining the  amount  of  compensation  where  the  action  is  to 
be  tried  before  a  judge  without  a  jury  (c).  It  further 
provides  that  rules  and  regulations  as  to  such  assessors  (^/), 
and  for  the  purpose  of  consolidating  and  otherwise  pre- 
venting multiplicity  of  actions  under  the  Act,  may  be 
made,  varied  and  repealed  in  the  same  manner  as  those  for 
regulating  the  practice  and  procedure  in  other  actions  in 
Cotmty  Courts.  This  provision  applies  to  Scotland  and 
Ireland  equally  with  this  country,  but,  as  far  as  the  authors 
have  been  able  to  ascertain,  it  has  not  been  acted  upon  in 
either  case. 

The  Committee  of  County  Court  judges  in  England  have  County  Court 
framed  rules  for  regulating  the  practice  and  procedure  in  ^^^' 
actions  under  the  Act  (e) ;  but,  except  as  therein  provided, 
the  procedure  will  be  the  same  as  that  in  ordinary  actions 
in  these  Courts.    As  regards  the  selection  of  the  Court  in 


i: 


As  to  which  see  ante,  Chap.  X.,  p.  243. 
Waierson  v.  Murray,  21  8c.  L.  E.  695. 
(z)  Sect.  6,  set  out  in  Appendix  (C),  post. 

(a)  Wilson's  Practice  of  the  Sheriff  Court,  p.  166. 

(b)  Set  out  in  Appendix  (C). 
c)  As  to  the  right  to  a  jury,  see  postj  p.  339. 

[d)  See  po9t,  jp.  340. 

(«)  Ord.  XXXIXb;  see posi,  Appendix  (E.).  These  rules 
are  framed  partly  by  virtue  of  this  section,  ana  partly  in  pur- 
suance of  tne  general  powers  vested  in  the  Committee,  as  to 
which  see  44  &  45  Vict.  c.  68,  s.  27. 
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Chap.  XI.  which  to  enter  the  plaint,  and  the  other  usual  initiatory 
steps  in  the  action,  the  reader  is  therefore  referred  to  the 
text-hooks  on  the  suhject,  and  the  following  remarks  will 
be  confined  to  noticing  the  variations  from  the  ordinary 
practice  in  actions  in  the  County  Courts. 
When  sum-  Rule  1  confers  a  considerable  benefit  upon  the  employer 
Beryed.  ^7  prescribing  that  in  all  cases  the  sunmions  shaU  be 

served  upon  him  thirty  clear  days  at  least  before  the  return 
day  thereof.  The  defendant  will,  therefore,  always  have 
that  period  within  which  to  prepare  his  defence,  in  lieu  of 
the  much  shorter  period  allowed  in  ordinary  actions  (/). 
On  the  other  hand,  the  same  rule  {g)  provides  that  in  order 
to  ensure  service  of  the  summons  it  should  be  delivered  to 
the  bailiff,  where  it  is  to  be  served  in  the  home  district — 
thirty-two  clear  days,  and  where  in  a  foreign  district— 
thirty-five  clear  days  before  the  return  day.  But  it  will 
be  observed,  that  these  latter  periods  have  been  prescribed 
only  with  the  object  of  giving  a  sufficient  margin  to  the 
bailiff,  so  that  he  may_  effect  the  service  of  the  summons  at 
such  a  time  as  to  give  the  defendant  the  required  thirty 
days  before  the  day  fixed  for  the  Court  at  which  the  plain- 
tiff wishes  his  cause  to  be  tried. 

It  follows,  therefore,  that  if  the  summons  is  actually 
served  in  time  by  the  bailiff,  it  will  not  lie  in  the  defendant's 
mouth  to  take  objection  on  the  ground  of  the  plaintiff's 
failure  to  cause  the  summons  to  be  delivered  to  the  bailiff 
in  proper  time  (A). 
Particulars  of  At  the  time  of  entering  the  plaint  the  plaintiff  must  also 
demand,  j^^  ^  cascs,  although  his  claim  may  not  exceed  forty 

(/)  See  County  Court  Eules,  Ord.  VIII.  r.  8.  If  the  sum- 
mons be  not  served  in  time,  it  seems  the  plaintiff  may  be  non- 
suited, but  the  defendant  may  waive  the  objection,  as  by 
appearing  and  taking  part  in  the  trial :  see  Dunn  v.  Butler^ 
1  Times  Law  Beports,  476. 

{g)  As  amended  by  Eule  25  of  the  County  Court  Holes, 

1883. 

{h)  Compare  Barker  v.  Palmer,  8  Q.  B.  D.  9 ;  51  L.  J.,  Q.  B. 
110,  which  was  decided  imder  the  old  rule. 
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shillings  (»),  file  particulars  of  demand  (J),  which  must  Chap.  xi. 
"  state  in  ordinary  language  the  cause  of  the  injury,  and 
the  date  at  which  it  was  sustained,"  and  the  amount  of 
compensation  claimed  by  the  plaintifE,  or  by  each  of  the 
plaintiffs  if  more  than  one  (k).  The  words  in  inverted 
commas  are  taken  verbatim  from  section  7  of  the  Act, 
which  deals  with  the  requisites  of  a  notice  of  injury  (/) ; 
and  as  the  particulars  are  annexed  to  the  summons  and 
deemed  to  form  part  of  it  (m),  and  the  summons  always 
gives  the  name  and  address  of  the  plaintiff  (n),  it  may  be 
that,  where  the  injured  workman  is  himself  suing,  the 
summons  will  contain  all  the  information  required  in  a 
notice  of  injury,  and  if  served  within  six  weeks  from  the 
accident,  might  itself  be  relied  upon  as  such  notice  in  de- 
fault of  any  other  (o).  Even  if  this  be  so,  however, 
the  dispensing  with  a  prior  notice  of  injury  is  by  no 
means  advised  as  a  fair  or  prudent  course.  Where  the  in  actions 
action  is  brought  in  respect  of  the  death  of  a  workman,  it  campbeU'if 
is  apprehended  that  the  particulars  must  also  state,  in  com-  -^ct* 
pliance  with  the  provisions  of  Lord  Campbell's  Act,  the 
names  of  the  persons  on  whose  behalf  the  action  is  brought, 
and  the  manner  in  which  the  pecimiary  loss  to  each 
claimant  arises  (/>). 

The  concluding  portion  of  the  rule  (q)  provides  that  Negligent 

(i)  Compare  Ord.  Vil.  r.  1. 

(j)  Ord.  XXXIX b,  r.  2.  "And  a  copy  thereof  shall  be 
forthwith  sent  to  the  judge:"  Ord.  XXXVII.  r.  31.  An 
example  of  these  particulars  will  be  found  in  Appendix  (F), 
post. 

(k)  lb.  r.  3. 

(/)  See  ante,  p.  316. 

(m)  Ord.  Vni.  r.  4. 

(n)  Ih,  r.  2,  and  form  in  Schedule  to  the  rules. 

(o)  Similarly,  it  may  be  that  the  summons  would  supply 
the  defects  in  the  notice.     See  ante,  p.  318. 

{p)  Post,  Chap.  XIV.,  p.  415.  See  an  example  of  such 
particulars,  post,  Appendix  (F). 

(y)  Ord.  XXXIX  b,  r.  3. 

R.  Z 
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Chap.  XL 


person  to  le 


where  the  injury  has  "  arisen  by  reason  of  the  act  or  omis- 
sion of  any  person  in  the  service  of  the  defendant,  the  par- 
ticulars shall  give  the  name  and  description  of  such  person." 
Strictly  interpreted  by  the  light  of  section  1  of  the  Em- 
ployers' Liability  Act  (/•),  these  words  would  seem  to  refer 
only  to  cases  falling  under  sub-section  4  of  that  section  («); 
especially  as  in  Eules  18,  20,  25  and  26,  relating  to  the 
consolidation  of  actions,  &c.  (/),  the  words  are  in  each 
instance,  "  negligence^  act,  or  omission ; "  thus  expressly 
making  those  rules  include  the  sub-sections  of  section  1, 
which  have  reference  to  negligence.     The  authors  are  not 
aware  that  this  limited  construction  has  been  ever  placed 
upon  the  rule,  and,  indeed,  in  one  case  (ti),  the  learned 
County  Court  judge  clearly  acted  upon  a  contrary  view 
of  it.     Upon  the  whole,  it  is  thought  that  should  the 
point  arise  the  Court  would  be  disposed  to  adopt  a  liberal 
rather  than  a  narrow  construction,  and  to  hold  that  the 
name  and  description  of  the  negligent  fellow-servant  whose 
act  or  omission  is  the  cause  of  complaint  should  always,  if 
possible,  be  supplied  in  the  particulars. 

An  example  of  particulars  of  demand  will  be  found  in 
the  Appendix  (x).  It  may  be  added  that  the  particulars 
are  not  to  be  construed  too  strictly,  as,  in  fact,  is  shown  by 
the  provision  that  "ordinary  language"  is  to  be  em- 
ployed {y).  If  they  sufficiently  point  out  the  ground  of 
action,  and  are  not  such  as  to  mislead  the  defendant,  they 
Amendment,    will  not  be  treated  as  bad  (z).     Moreover,  like  a  judge  of 

the  High  Court,  the  County  Court  judge  has  power  to 
make  such  amendments  as  may  be  necessary  for  deter- 
mining the  real  question  in  controversy  between  the  par- 


Particulars 

not  to  be  con 
strued  too 
Btrictly. 


(r)  See  the  Act  in  Appendix  (C). 

(»)  Ante,  p.  280. 

{t)  See  Appendix  (E). 

(m)  Doughty  v.  Firbank,  48  L.  T.  531,  n. ;  and  posi^  p.  389. 

{x)  Pasty  Appendix  (F). 

(y)  Ord.  XXXIX  b,  r.  1,  ante,  p.  337. 

(z)  Clarke  v.  StancUffe,  7  Exch.  439;  21  L.  J.,  Ex,  129. 
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ties  (a).    ThxLBy  he  can  allow  the  plaintiff  to  amend  his     Chap.xi. 
particulars  at  the  trial  by  adding  the  name  of  one  of  the  ' 

defendants'  servants,  and  alleging  that  the  injury  was 
caused  by  his  negligence ;  and  this,  although  the  result  is 
to  bring  the  plaintiff's  case  under  a  different  sub-section  of 
the  Act  (6) .  Of  course,  however,  the  defendant  must  not  be 
prejudiced  in  his  defence  by  such  amendment,  as  by  having 
a  case  '*  sprung  upon  "  him  which  he  is  not  prepared  with 
evidence  to  meet,  and  the  interests  of  justice  may  entitle 
him  to  an  adjournment  at  the  cost  of  the  plaintiff. 

As  there  seems  to  be  nothing  in  the  rules  which  requires  Particulars 
that  the  plaintiff,  in  framing  his  particulars,  should  bring  S^er^'sJJ^l 
his  case  within  any  particular  sub-section  of  section  1  of  sub-section. 
the  Act,  it  is  thought  that  he  may  claim  the  benefits  of 
the  statute  in  a  general  manner,  and  the  particulars  in 
Appendix  (F)  are  drawn  in  accordance  with  this  view. 

By  Eule  4  it  is  provided  that  notice  of  demand  for  a  Notice  of  de- 
jury  shall  be  given  fifteen  clear  days  at  least  before  the  j^^  ^' 
return  day,  instead  of  three  clear  days,  which  is  the  ordi- 
nary period  (c). 

The  right  to  a  jury  in  actions  under  the  Employers' 
Liability  Act  does  not  differ  from  that  in  other  actions  in 
the  County  Court,  for  there  is  nothing  in  either  the  Act  or 
the  rules  to  introduce  a  variation.    A  workman  whose  Sembu,  in  caso 
claim  for  compensation  does  not  exceed  5/.  will,  therefore,  tion^n<^be 
not  be  entitled  to  demand  a  jury(flf).     But  as  regards  tried  without 
actions  in  respect  of  the  death  of  a  workman,  it  is  very  ^^^' 
doubtful  whetiier  there  is  any  jurisdiction  to  try  the  case 
without  a  jury.     The  point  is  one  of  some  importance, 
and  it  is  curious  that  it  does  not  seem  as  yet  to  have  been 
raised,  although  several  of  such  cases  have  apparently  been 


(a)  19  &  20  Vict.  c.  108,  s.  57. 

{b)  Doughty  v.  Firbank,  48  L.  T.  at  p.  531,  n. 

(c)  Compare  Ord.  XVI.  r.  1. 

(d)  As  to  the  rieht  to  a  jary  in  England,  see  9  &  10  Vict. 
c.  95,  s.  70 ;  in  Irehmd,  14  &  15  Vict.  c.  57,  s.  100. 

z2 
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Chap.  XI.  tried  in  this  manner  (^).  We  have  seen  that  the  repre- 
sentatives of  a  deceased  workman  must  sue  by  virtue  of 
Lord  Campbell's  Act,  apart  from  which  there  would  be  no 
right  of  action  under  the  Employers'  Liability  Act  (/). 
And  it  will  be  seen,  also,  that  the  provisions  of  the  first- 
mentioned  Act  in  effect  require  that  the  cases  brought  by 
virtue  of  it  should  be  brought  in  a  Court  where  there  is  a 
jury(f7).  Accordingly,  as  the  later  Act  and  the  rules 
leave  untouched  (save  as  to  the  requirement  in  Rule  4) 
the  practice  regulating  trial  by  jury  in  County  Courts,  it 
would  seem  a  necessary  consequence  that  the  above  require- 
ment of  Lord  Campbell's  Act  must,  unless  it  be  waived,  be 
complied  with  in  actions  under  the  Employers'  Liability 
Act. 
AMwintment       The  rules  further  contain  full  directions  and  regulations 

and  duties  of  i     ly  "i*     i»       »  j  •   j x        j 

assessors.  ^  to  the  application  for,  and  appomtment  and  remunera- 
tion of,  assessors,  whose  duties,  as  we  have  seen  (A),  will  lie  in 
ascertaining  the  amount  of  compensation  to  be  awarded  to 
the  plaintiff,  should  the  judge  determine  that  he  is  entitled 
to  succeed  in  the  action  (/).  No  special  qualification  is 
required  in  the  persons  who  may  be  assessors  under  the 
Act,  nor  need  they  apparently  be  drawn  from  the  assessors' 


{e)  E.  g.,  Stuart  v.  EvanSj  31  W.  E.  706 ;  Heske  v.  SamueU 
son,  12  Q.  B.  D.  30 ;  53  L.  J.,  Q.  B.  45.  The  latter  case  was 
sent  down  for  a  second  trial  to  the  County  Court  (see  ante, 
p.  245),  when  it  was  again  tried  before  the  judge  without  a 
jury;  ex  rel,  amid,  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  D. 
357 ;  51  L.  J.,  Q.  B.  543,  seems  also  to  have  been  tried  before 
the  judge  alone. 

(/)  AntCy  p.  236. 

Ig)  Chap.  yJIl,,post,  p.  422. 

(A)  Ante,  p.  335. 

(i)  Eules  5 — 17.  It  might,  perhaps,  be  argued  that  the 
words  of  the  Act  render  the  assessors  the  sole  arbiters  of  the 
amount  of  compensation,  as  there  is  no  mention  of  their  only 
assisting  the  judge  as  in  Bule  17.  But  the  function  of  an 
assessor  is  only  to  give  advice  to  the  judge :  see  per  Brett, 
M.  E.,  in  The  Beryl,  9  P.  D.  at  p.  141 ;  53  L.  J.,  P.  D.  &  A. 
75,  76.     Cf.  38  &  39  Vict.  c.  50,  s.  5,  and  Ord.  XXXII, 
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listy  but  suok  persons  as  have  expressed  their  mUIngness     Chap.  XI. 
to  act  may  in  the  judge's  discretion  be  appointed  (A) ;  and 
the  judge  may  himself  appoint  assessors  though  none  be 
applied  for,  or  if  there  be  a  short  attendance  or  non- 
attendance  of  those  appointed  (/). 

The  power  of  consolidation  given  by  sect.  6  of  the  Act  Consolidation 
(the  procedure  for  which  is  also  provided  by  these  rules)  °  ^  ^^* 
seems  to  be  new  {m)j  or  if  it  exists  in  other  actions  must 
depend  upon  the  inherent  jurisdiction  so  to  mould  the  pro- 
cedure of  the  Court  as  to  do  justice  between  the  parties  (w), 
and  upon  the  general  provision  in  the  County  Courts  Act, 
1846,  that  the  judge  may  apply  (at  his  discretion)  the 
principles  of  practice  in  the  superior  Courts  (o).  The 
consolidation  contemplated  in  these  rules  {p)  is  clearly  of 
a  different  nature  from  that  which  has  been  usually  termed 
consolidation  in  the  superior  Courts  (q) ;  as  it  results  in 
the  amalgamation  into  one  single  proceeding  of  separate 
actions  by  different  plaintiffs  against  the  same  defendant. 
Thus,  an  order  has  been  made  imder  these  rules  for  the 
consolidation  of  three  actions  by  workmen  simultaneously 
injured  through  the  breaking  of  a  staging  plank  upon 
which  they  were  working.  There  is,  however,  no  express 
provision  in  the  ndes  for  separately  assessing  the  compen- 
sation to  be  awarded  to  eaxHi  of  the  successful  plaintiffs 
in  consolidated  actions  (r),  but  it  is  presiuned  that  the 

{k)  Eides  5,  6 ;  and  see  forms  in  Schedule,  poaif  Appendix 
(E). 

(/)  Eules  11,  12. 

(m)  See  per  Erie,  J.,  in  Jones  v.  Pritchard,  6  D.  &  L.  529. 

(;t)  A  Court  of  Quarter  Sessions  has  this  jurisdiction  {Reg. 
V.  West  Riding,  JJ,,  3  Jur.,  N.  S.  132),  and  it  could  hardly  be 
denied  to  a  County  Court. 

(o)  9  &  10  Vict.  c.  95,  8.  78 :  see  Pitt-Lewis's  County  Court 
Prac.  (2nd  ed.),  p.  36. 

(p)  Eules  18,  19,  22. 

\q)  As  to  which  see  Wilson's  Judicature  Acts,  4th  ed.  424— 
426 ;  Archbold's  Practice,  14th  ed.  407. 

(r)  See  Henderson  v.  Leycester,  2  Ir.  C.  L.  E.  219,  where, 
on  the  ground  that  the  scale  of  damages  would  in  each  case 
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impose  terms. 
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general  powers  of  the  judge  would  enable  liim  to  provide 
for  this. 

The  practice  as  to  so-called  consolidation  in  the  saperior 
Courts  appears  to  correspond  more  nearly  with  the  provi- 
sions of  the  rules  («)  as  to  stay  of  proceedings.  These 
rules  seem  to  have  been  framed  upon  analogy  to  the  course 
adopted  in  recent  cases,  where  Several  separate  actions 
having  been  brought  against  the  same  defendants,  a  stay 
was  granted  in  all  but  one,  and  the  time  for  taking  the 
next  step  in  those  actions  was  enlarged  until  after  the  trial 
of  the  selected  action  {t).  It  is  to  be  noticed  in  these 
cases,  however,  that  the  stay  was  granted  at  the  instance  of 
the  plaintiffs,  and  not,  as  these  rules  provide,  at  the  instance 
of  the  defendant.  Where  several  workmen  have  been  in- 
jured in  one  accident,  it  will  be  clearly  to  the  interest  of 
the  employer  to  obtain  either  a  consolidation  or  stay  of 
proceedings  under  these  rules,  in  order  that  he  may  not  be 
saddled,  even  if  successful,  with  an  excessive  amount  of 
costs,  a  probable  result  of  the  plaintiffs  not  being  ^'  compe- 
tent paymasters." 

To  prevent  hardship,  such  terms  as  may  be  just  may  be 
imposed  by  the  judge  when  granting  an  order  for  consoli- 
dation or  stay  of  proceedings  (ti).  Applications  for  con- 
solidation must  be  made  upon  notice,  while  those  for  stay 
of  proceedings  may  be  made  ex  parte  (x),  A  comprehen- 
sive form  of  order  for  stay  of  proceedings  will  be  foimd  in 
the  report  of  Bennett  v.  Lord  Bury  (y). 

As  regards  the  effect  of  orders  made  imder  the  last- 
mentioned  rules,  in  the  absence  of  special  terms,  and 


differ,  the  Court  refused  either  to  consolidate  three  actions,  or 
to  stay  the  proceedings  in  two  pending  the  trial  of  the  tiiiid. 

(«)  Eules  20—24. 

(/)  Bennett  v.  Lord  Bury,  5  C.  P.  D.  339 ;  following  Amo9 
V.  Chadwick,  4  Ch.  D.  869;  9  Ch.  D.  459;  47  L.  J.,  Ch.  871. 

(«)  Rule  22. 

[x)  Rules  19,  21. 

(y)  5  C.  P.  D.  at  p.  340. 
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subject  to  the  right  of  appeal,  the  following  results  will  Chap.  xi. 
obtam.  By  the  decision  in  a  consolidated  action  all  the 
plaintiffs,  as  well  as  the  defendant,  will  be  bound,  the 
rights  of  all  parties  being  tried  out  simultaneously.  In 
the  case  of  a  stay  of  proceedings,  the  effect  will  vary 
according  to  the  result  of  the  selected  action.  If  the 
plaintiff  in  that  action  is  successful,  the  plaintiffs  in  the 
actions  stayed  will  be  at  liberty  to  proceed  for  the  purpose 
of  ascertaining  and  recoyering  their  damages  and  costs  (2) ; 
the  defendant,  of  course,  being  bound  by  the  decision  in 
the  selected  action.  If,  on  the  other  hand,  the  defendant 
succeeds  in  that  action,  the  plaintiffs  in  the  other  actions 
may  still  proceed  against  him,  if  they  choose  to  do  so. 

Bule  25  provides  for  instances  in  which  the  employer  is  Admission  of 
willing  to  admit  his  liability  for  the  negligence,  act,  or  ^' 
omission  in  respect  of  which  the  seyeral  actions  haye  been 
brought  against  him.  In  such  circumstances  the  ordinary 
practice  as  to  admissions  of  this  class  is  to  apply,  and  all 
that  will  be  necessary  will  be  an  assessment  of  the  com- 
pensation in  the  different  actions.  If  in  any  case  the 
employer  is  ready  to  admit  certain  facts  not  going  to  the 
whole  cause  of  action  he  should  proceed  under  Bule  2  of 
Ord.  XH.  (a),  and  this  also  would  seem  to  be  his  proper 
course  if,  without  denying  the  facts  alleged  by  the  plain- 
tiff, the  employer  wishes  to  raise  the  defence  of  a  contract 
excluding  the  operation  of  the  Act  ((). 

Apart  from  the  aboye  proyisions  as  to  the  consolidation 
of  separate  actions  seyeral  workmen  injured  by  the  same 
negligence,  act,  or  omission,  may  join  as  plaintiffs  in  one 


(z)  Rule  24. 

(a)  By  Ord.  XII.  r.  2^  the  defendant  may  file  a  statement 
admitting  or  denying  any  of  the  statements  in  a  plaintiff's 
particulars,  or  raising  any  question  of  law  on  such  statements 
without  admitting  the  truth  thereof ;  or  ho  may  therein  state 
concisely  any  new  fact  or  document  upon  which  he  intends 
to  rely  as  a  defence,  or  to  bring  to  the  notice  of  the  Court. 

(A)  As  to  this,  see  post.  Chap.  XIV.,  p.  464  ei  seq. 
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Chap.  XI.     action,  although  there  can  be  no  joint  damage  (c).     Should 
they  do  so,  proyifiion  has  been  made  for  the  separate  find- 
ing of  the  compensation  to  which  each  pLiintifE  is  entitled, 
and  for  the  payment  of  costs  {d), 
CostHof  expert      It  may  be  often  necessary  to  have  recourse  to  scientific 
witoSscs.  ^     witnesses,  and  a  rule  {e)  now  provides  that  "  where  in  any 
action  brought  under  the  Employers'  Liability  Act,  1880 
.  .  .'  .  scientific  witnesses  are  summoned,  the  judge  may 
order  them  to  be  allowed  such  costs  as  they  would  be 
allowed  in  the  High  Court  of  Justice."    The  amount  of 
these  costs  in  the  High  Court  as  between  party  and  party 
is  greatly  in  the  discretion  of  the  taxing  ofiScer  (/),  but 
costs  reasonably  incurred  in  ^'  qualifying  "  experts  to  give 
their  opinions  will  be  allowed  (^),  and  in  one  case  three 
guineas  a  day  was  the  allowance  for  attendance  at  the 
trial  (A).     It  is  apprehended  that  the  costs  of  a  model — 
''which  is  often  the  best  witness  in  a  cause" — ^might 
sometimes  be  properly  allowed  (*). 
New  trial.  In  conclusion,  it  may  be  observed  that  where  the  jury 

have  found  a  verdict,  and  the  County  Court  judge  has 
refused  to  grant  a  new  trial,  which  has  been  applied  for 
on  the  groimd  that  the  verdict  was  against  the  weight  of 
the  evidence,  an  appeal  does  not  lie  from  the  decision  of 
the  judge ;  for  he  is  the  sole  judge  of  the  question  of  fad 
whether  or  not  the  verdict  was  against  the  weight  of  evi- 

(c)  Ord.  V.  r.  1 ;  Booth  v.  Brincoe,  2  Q.  B.  D.  496.  It  is 
Bubmitted  that  this  case  overrules  the  dictum  of  Jessel,  M.  B., 
in  Appleton  v.  Chapel  Towfi  Paper  Co,,  45  L.  J.,  Ch.  276. 

{d)  Rule  26. 

\e)  Rule  16  of  the  County  Court  Rules,  1883. 

(/)  See  R.  S.  C,  Ord.  LxV.  r.  27,  and  the  cases  presently 
referred  to. 

{g)  Mackleyy,  ChiUingworth,  2  C.  P.  D.  273;  46  L.  J., 
C.  P.  484.  in  Smith  v.  Butler,  L.  R.,  19  Eq.  473,  a  fee  of 
7/.  Is,  a  day  was  allowed  to  a  scientific  witness  to  read  up  the 
case  for  the  purpose  of  giving  evidence. 

(A)  Turnbull  v.  Janson,  3  C.  P.  D.  264,  271 ;  47  L.  J.,  C.  P. 
384. 

(•)  Batley  V.  Kynoch,  L.  R.,  20  Eq.  632 ;  44  K  J.,  Ch.  565. 
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dence(i).  But  in  a  case  under  the  Act  (/),  the  Queen's  Chap.xi. 
Bench  Division  made  absolute  a  rule  for  a  new  trial  on 
the  ground  of  error  in  law,  holding  that  the  County  Court 
judge  could  not  by  stating  that  he  found  as  a  fact  that 
which  was  in  reality  ruled  as  a  point  of  laWj  deprive  a 
party  of  his  right  to  appeal.  Lastly,  upon  an  appeal  the 
Divisional  Court  has  power,  if  there  are  sufiScient  materials 
before  it,  to  enter  the  judgment  which  they  think  ought 
to  have  been  given,  instead  of  ordering  a  new  trial  {m). 


{k)  Wilton  V.  Leeds  Forge^  Sfc,  Co.y  32  W.  E.  461 :  see, 
generally,  as  to  the  right  of  appeal  from  a  County  Court, 
Clarkson  v.  Musgrave,  9  Q.  B.  D.  386,  391,  per  Field,  J. 
Where  the  plaintiff  does  not  claim  more  than  20/.  compensa- 
tion, the  judge  has  an  absolute  discretion  as  to  the  terms  on 
which  he  will  grant  leave  to  appeal;  Goodes  v.  Cluf,  13 
Q.  B.  D.  694. 

(/)  Oiblin  V.  Oswald,  Mordaunt  ^-  Co.,  Q.  B.  D.  Nov.  23, 
1883  (Coleridge,  C.  J.,  and  Mathew,  J.),  Law  Times  news- 
paper, Dec.  1,  1883. 

(m)  R.  8.  C.,  Ord.  LIX.  r.  7 :  and  see  Whiteman  v.  HaW' 
kins  J  4  C.  P.  D.  13;  King  y,  Oxford  Co-operative  Society,  51 
L.  T.  94,  both  of  which  were  decided  prior  to  the  above  rule. 
As  to  moving  an  appeal  without  the  judge's  notes,  see  Ord. 
LIX.  r.  8. 
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CHAPTER  Xn. 

OF  DAMAGES  AND  COMPENSATION. 


Sect.  1. — Of  Damages  generally  in  Actions  of  Tort. 

2. — Of    Compensation    under   the    Employees' 
Liability  Act,  1880. 


» 


By  no  means  the  least  important  question  in  oonneddon 
with  the  liability  of  an  employer  for  torts  is  that  which 
is  concerned  with  the  damages,  or  compensation,  which  he 
may  be  called  upon  to  make  good  or  pay  to  those  who 
claim  to  have  suffered  some  wrong  at  the  hands  of  him- 
self or  those  for  whom  he  is  responsible.  Accordingly  it 
is  proposed  in  the  present  chapter  to  consider  the  rules 
governing  this  question ;  first,  with  general  reference  to 
actions  founded  on  torts  to  the  property  or  the  person; 
and  secondly,  with  special  reference  to  actions  under  the 
Employers'  Liability  Act. 


Sect.  1. — Of  Damages  generally  in  Actions  of  Tort. 

Damage  The  leading  principle  of  the  law  as  to  damages  is  that 

too  remote.      ^^  ^  ^^  ^^  defendant  must  be  the  caum  causan^^  or 

proximate  cause  of  the  plaintiff's  loss,  and  not  merely 
a  causa  sine  qud  non.  In  other  words,  the  damage  must 
not  be  too  remote ;  for  a  wrongdoer  is  not  responsible  for 
all  consequences  which  may  under  any  possible  circum* 
stances  arise  from  his  act,  nor  in  respect  of  mischief  which 
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could  not  have  been  foreseen,  or  which  is  not  the  result  of  Ch.  zil.  s.  l. 

a  natural  sequence  of  events.    This  principle  cannot  be 

more  fitly  expressed  than  in  the  words  of  Coleridge,  J.,  in 

a  well-known  case  (a).    His  Lordship,  in  allusion  to  what 

was  necessary  for  the  foundation  of  an  action,  said  :— 

^' There  must  be  both  injury  in  the  strict  sense  of  the 

word  (that  is,  a  wrong  done)  and  loss  resulting  from  that 

injury.     The  injury  or  wrong  done  must  be  the  act  of  the 

defendant  (6),  and  the  loss  must  be  a  direct  and  natural, 

not  a  remote  and  indirect,  consequence  of  the  defendant's 

act "  (c).    This  principle  or  rule  is  also  often  stated  in  the 

terms  that  to  make  a  defendant  liable  the  damage  must  be 

such  a  consequence  as  would  naturally,  br  in  the  ordinary 

course  of  things,  flow  from  the  act  complained  of. 

Although,  however,  the  rule  itself  is  undisputed,  great  BifBcolt^r  in 
difficulty  often  arises  in  its  application  to  particular  facts ;  p^Sw^ie^^  ^ 
for  ''  cases  of  damage  differ  as  much  as  the  leaves  of  a 
tree  differ  from  each  other,  or  rather  the  leaves  of  different 
trees.  No  two  are  alike  "  (rf).  It  is,  therefore,  frequently 
a  matter  of  difficulty  to  say  on  which  side  of  the  line, 
which  divides  proximate  from  remote  damages,  a  caae 
falls.  As  was  said  by  Lord  Bramwell  (^),  "  it  is  some- 
thing like  having  to  draw  a  line  between  night  and  day ; 


(a)  Lumley  v.  Gye,  22  L.  J.,  Q.  B.  at  p.  477. 

(Jb)  The  learned  judge  of  course  intenoed  to  include  the  acts 
of  servants  and  others  for  whom  the  defendant  is  responsible. 

(c)  The  oft-quoted  words  of  Lord  Bacon  (Maxims  of  the 
Law,  Beg.  1),  in  commenting  on  the  maxim  Injure  non  remoia 
causa,  Bed  proximo  speciaturt  may  also  here  be  referred  to. 
^'  It  were  infinite  for  the  law  to  judge  the  causes  of  causes, 
cind  their  impulsions  one  of  another ;  therefore  it  contenteth 
itself  with  the  immediate  cause ;  and  judgeth  of  acts  by  that, 
without  looking  to  any  further  degree." 

(rf)  Per  Pollock,  C.  B.,  in  Wilson  v.  The  Newport  Dock  Co., 
L.  E.,  1  Ex.  177,  190;  35  L.  J.,  Ex.  97,  103. 

(tf)  Cited  by  Blackburn,  J.,  in  Hobbs  v.  Z.  ^  S,  W.  R.  Co., 
L.  B.,  10  Q.  B.  at  p.  121.  Although  this  remark  had  special 
reference  to  damages  in  actions  for  breach  of  contract  it  seems, 
if  possible,  even  more  applicable  to  actions  in  tort. 
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Ch.  XII.  1. 1.  there  is  a  great  duration  of  twilight  when  it  is  neither 
night  nor  day." 

The  reader  will  probably  coincide  in  the  view  that  the 
discussion  as  an    abstract    question    of    the    distinction 
between  "  proximate  "  and  "  remote  "  would  not  lead  to 
any  very  useful  result  in  a  work  such  as  the  present. 
And  this  view  will  be  fortified  by  the  remark  of  Lord 
Blackburn  in  a  recent  case  in  the  House  of  Lords  (/) : 
**  I  must  own  that  I  have  always  sympathised  with  Lord 
Colonsay  in  Rankin  v.  Potter ^  where  he  says :  *  Something 
is  said  about  proximate  and  remote  causes,  and  these  are 
matters  which  are  very  apt  to  lead  us  into  philosophical 
mazes ' ;  which,  I  think,  he  did  not  use  as  a  term  of 
eulogy."    Accordingly  it  is  thought  that  the  most  prac- 
tical course  will  be  to  refer  to  the  facts,  and  place  in  com- 
parison the  decisions  in  some  of  those  oases  which  seem 
best  to  illustrate  the  application  of  the  general  rule  to 
varying  circumstances.     The  reader  will  thus  best  be  able 
to  form  an  opinion  of  the  limit  which  is  to  be  placed  upon 
the  right  of  plaintiffs  as  regards  the  extent  to  which 
damages  are  recoverable  in  actions  of  tort. 
Cases  where         It  will  be  remembered  that  in  treating  of  the  general 
duty  not         duty  of  an  employer,  it  was  seen  that  although  a  person 
^ t^b'^^t     ™^^y  \^yQ  sustained  damage  which  is  in  a  sense   attri- 
butable to  some  works  or  business  carried  on  by  another, 
yet  it  does  not  necessarily  follow  that  the  person  damnified 
has  a  remedy  against  the  latter.     Thus,  the  damage  may 
in  reality  have  proceeded  from  that  which  is  oommonly 
called  the  act  of  God  (^),  or  from  other  causes  over  which 
the  employer  had  no  control,  as  the  act  of  a  stranger  {h). 
In  short,  there  may  have  been  neither  intentional  injury 
nor  negligence,  and  therefore  no  breach  of  a  duty  owed  by 


(/)  Inman  Steamship  Co,  v.  Biachoff^  7  App.  Cas.  at  p.  683*, 
62  L.  J.,  a  B.  169,  176. 
{g)  Ante,  Chap.  I.,  p.  8. 
(A)  lb,,  p.  6. 
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the  one  person  to  the  other  (i).    We  have  now  to  consider  cm.  Xli.  1. 1. 
those  oases  in  which  notwithstanding  that  there  has  been 
a  breach  of  duty  by  the  defendant  towards  the  plaintiff, 
yet  it  is  alleged  by  the  former  that  the  damage  suffered  by 
the  latter  is  too  remote  to  form  the  subject  of  an  action. 

It  should  be  premised  that  there  is  one  marked  difference  Inquiry  as  to 
between  an  inquiry  whether  a  defendant  has  been  guilty  a^^^^^ 
of  negligence,  and  an  inquiry  whether  he  is  liable  for  inquiry  as  to 
damages  which  are  alleged  to  be  the  result  of  his  negli-    *™*^"' 
gence.    In  the  first  case,  the  fact  that  the  defendant  could 
not  be  reasonably  expected  to  have  foreseen  the  results  of 
his  act  may  be  material  as  showing  that  there  was  no  want 
of  care  on  his  part  (A*).    In  the  second  case,  when  it  has 
once  been  determined  that  the  defendant  has  been  guilty 
of  negligence,  the  fact  that  a  reasonably  careful  man  would 
not  hare  foreseen  the  actual  consequences,  will  not  be  suffi- 
cient to  show  that  the  defendant  is  not  accountable  for 
them,  if  they  flow  naturally  from  his  negligent  act  (/). 

Ajs  regards  the  application  of  the  rule  as  to  remoteness  Injuries  to 
of  damages,  there  is  no  distinction  between  cases  of  injury  ^en^d^nage 
to  property  and  to  the  person,  but  it  will  nevertheless  be  ^  ^^^  too  re- 
convenient  to  consider  them  separately.    And  first,  of 
injuries  to  property.     In  Hiil  v.  The  Neto  River  Co.  (w),  sui  v.  New 
the  defendants  had  caused  a  jet  of  water  to  spout  up  in  a 
public  highway,  by  the  side  of  which  there  was  a  cutting 
made  by  certain  contractors  who  were  constructing  a  sewer, 
and  by  them  improperly  and  insufficiently  fenced.     The 
horses  in  the  plaintiff's  carriage  took  fright  at  the  water, 
and  swerving  aside,  fell  with  the  carriage  into  the  cutting. 
It  was  urged  by  the  defendants  that  they  were  not  liable 
for  the  damage  to  the  carriage  and  horses,  inasmuch  as  the 
accident  would  not  have  happened  if  the  cutting  had  been 

(i)  IL,  p.  22. 

{k)  See  the  cases  referred  to  ante.  Chap.  I.,  pp.  43  et  sea, 
{l)  Smith  V.  Z.  Sf  S.  IF.  R.  Co,,  L.  E.,  6  C.  P.  14;  40  L.  J., 
C  P.  21;  see  the  iBJci^post^  p.  350. 
(m)  9  B.  &  S.  303 ;  18  L.  T.  555. 
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Ch.  xn.  1. 1.  properly  fenced  bj  the  contraotors.   But  the  Court  refused 
to  take  this  view,  and  held  that  the  proximate  cause  {cama 
cauaans)  of  the  injury  was  the  negligent  act  of  the  de- 
fendants in  causing  the  spouting  up  of  the  water,  and  that 
Baiiifftof       the  damages  were,  therefore,  not  too  remote  (w).     To  the 
y^fZit/^*    same  effect  was  the  decision  of  the  Court  of  Exchequer, 
Houte,  where  the  defendants'  vessel,  by  the  negligence  of  their 

servants,  was  grounded  upon  a  shoal,  and  becoming  un- 
manageable, was  driven  against  and  damaged  the  plaintifFs' 
sea-wall.  It  was  there  held  that  the  defendants  were  liable 
for  the  damage,  because  the  immediate  effect  of  their  ser- 
vants' negligence  was  to  put  the  vessel  into  such  a  condi- 
tion, that  it  must  necessarily  and  inevitably  be  impelled  in 
whatever  direction  the  wind  and  tide  were  giving  at  the 
moment  to  the  sea ;  and  that  direction  in  the  particular 
instance  was  towards  the  wall  in  question  (o). 
Smith  V.  X.  #  A  similar  question,  but  attended  with  more  difficulty, 
arose  in  Smith  v.  L,  8f  8,  W,  R.  Co.  (;?),  where  the  plain- 
tiff claimed  to  recover  from  the  defendants  the  value  of 
his  cottage  and  furniture,  destroyed  by  a  fire  which 
originated  upon  the  defendants'  land.  The  evidence 
showed  that  the  defendants'  line  passed  at'  a  distance  of 
about  200  yards  from  the  plaintiff's  cottage,  from  which 
it  was  separated,  first,  by  a  small  strip  of  grass  and  a 
hedge  bounding  the  defendants'  land,  then  by  a  stubble 
field,  and  lastly,  by  a  road  beyond  which  stood  the  cottage. 
On  the  morning  of  the  fire,  the  defendants'  servants  had 
raked  into  small  heaps  upon  the  strips  of  grass  some  out 
graes  and  trimmings,  which  had  been  left  there  for  about 


(w)  See  also  Burrotcs  v.  The  March  Gas  Co,,  L.  R.,  5  Ex. 
67;  Jb.,  7  Ex.  96;  41  L.  J.,  Ex.  76;  and  post,  Chap.  XIV., 

p.  443. 

(o)  Bailiff's  of  Romney  Marsh  v.  Trinity  House,  L.  R.,  5  Ex. 
204;  7  Ih,  247;  41  L.  J.,  Ex.  106:  and  see  The  George  and 
Richard,  L.  R.,  3  Adm.  466,  cited />05/,  p.  358. 

(p)  L.  R.,  6  C.  P.  14 ;  40  L.  J..  C.  P.  21.  Compare  Sharp 
V.  Powell,  L.  E.,  7  C.  P.  253;  41  L.  J.,  C.  P.  95 ;  post,  p.  853. 
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a  fortnight.     The  weather  had  heen  exoeedinglj  hot  and  Cli.  Xii.  s.  i. 

dry,  and  shortly  after  two  trains  had  passed  the  spot  a 

fire  was  discovered  upon  the  strips  of  grass.      The  fire 

spread  to  the  hedge  and  burnt  through  it  and  caught  the 

stubble-field;  and  there  being  a  strong  wind  blowing  at 

the  time,  the  fiames  ran  across  the  field  and  the  road  and 

burnt  the  cottage. 

A  verdict  was  taken  for  the  plaintiff  by  consent,  subject 
to  leave  to  the  defendants  to  move  to  set  it  aside  on  the 
ground  that  there  was  no  evidence  to  support  it.    It  is 
manifest  that  this  really  involved  two  questions;    first, 
whether  there  was  any  evidence  of  negligence  causing 
the  original  fire  on  the  defendants'  land;  and  secondly, 
if  so,  whether  there  was  evidence  that  the  damage  to  the 
plaintiff  was  the  proximate  result  of  such  negligence. 
Both  these  questions  were  answered  in  the  affirmative  by 
the  Exchequer  Chamber.     Kelly,  0.  B.,  in  giving  judg- 
ment said :  ^^  I  think  the  law  is,  that  if  they  were  aware 
that  these  heaps  were  lying  by  the  side  of  the  rails,  and 
that  it  was  a  hot  season,  and  that,  therefore,  by  being  left 
there  the  heaps  were  likely  to  catch  fire,  the  defendants  were 
bound  to  provide  against  aU  circumstances  which  might 
result  from  this,  and  were  responsible  for  all  the  natural 
consequences  of  it.    I  think,  then  ....  that  the  mere  fact 
of  the  distance  of  this  cottage  from  the  point  where  the 
fire  broke  out  does  not  affect  their  liability." 

Again,  in  Sneeahj  v.  L,  8f  Y.  E.  Co.  (y),  certain  cattle  of  ^»^^  ▼• 

L,  ^  Y,  Jl.  Co, 

(y)  L.  E.,  9  Q.  B.  263;  43  L.  J.,  Q.  B.  69;  affirmed  by  the 
Court  of  Appeal,  1  Q.  B.  D.  42;  45  L.  J.,  Q.  B.  1,  Lord  Cairns 
describing  the  behaviour  of  the  cattle  as  a  continuous  act. 
In  M'Mahon  v.  Field  (7  Q.  B.  D.  591 ;  50  L.  J.,  Q.  B.  552), 
the  Court  of  Appeal  held  that  the  plaintiff  could  recover  in 
respect  of  a  depreciation  in  the  value  of  his  horses,  resulting 
from  their  catching  cold  when  wrongfully  turned  out  of  their 
stable,  without  their  clothing,  by  the  defendants'  servant:  see 
poity  p.  357.  In  this  case  the  defendant  was  guilty  of  a 
breach  of  contract,  but  if  there  is  any  difference  this  makes 
it  an  d  fortiori  case.     See  also  Lee  v.  Riley ^  34  L.  J.,  C.  P. 
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Ch.  xn.  1. 1.  the  plaintiff  were  being  driven  along  an  occupation  road 
which  crossed  some  sidings  of  the  defendants'  railway  on 
a  level.  The  defendants'  servants  negligently  let  some 
trucks  run  violently  into  the  sidings,  and  thus  frightened 
the  cattle,  which,  without  any  want  of  care  on  the  part  of 
the  drovers,  rushed  away  from  them,  and  were  found  some 
hours  afterwards  lying  dead  or  dying  on  another  part  of 
the  defendants'  line,  having  been  run  over  by  a  train. 
There  was  no  evidence  as  to  what  time  this  train  had 
passed.  The  plaintiff  was  nonsuited  at  the  trial,  but  the 
Court  of  Queen's  Bench  made  absolute  a  rule  to  enter  a 
verdict  for  the  plaintiff,  and  the  decision  was  aflirmed  by 

Judgment  of  the  Court  of  Appeal.  "  No  doubt,"  said  Blackburn,  J.  (r), 
'  *  "  the  rale  of  our  law  is  that  the  immediate  cause,  the  cataa 
proxinMj  and  not  the  remote  cause,  is  to  be  looked  at. 
.  .  .  •  The  rule  is  sometimes  difficult  to  apply,  but  in 
a  case  like  the  present  this  much  is  clear,  that  so  long  as 
'  the  want  of  control  over  the  cattle  remains  without  any 
fault  of  the  owner,  the  causa  proxima  is  that  which  caused 
the  escape,  for  the  consequences  of  which  he  who  caused  it 
is  responsible.  ...  It  is  the  most  natural  consequence 
of  cattle  being  frightened  that  they  should  go  galloping 
about  and  get  into  a  dangerous  position,  and,  being  in  the 
neighbourhood  of  railways,  should  get  on  the  line  and  be 
run  over  by  a  passing  train,  whether  that  of  the  defendants 
or  not  h  immaterial ^  It  will  be  seen  that  the  case  was 
treated  just  as  if  the  death  of  the  cattle  had  been  immedi- 
ately brought  about  by  the  agency  of  persons  other  than 
the  defendants  or  their  servants ;  as,  for  instance,  if  the 
cattle  had  been  run  over  by  a  train  of  some  other  railway 
coiJipany,  or  had  fallen  down  an  unguarded  quarry  upon 
the  property  of  a  stranger  (s).     The  well-known  "squib 


212;  Ellis  V.  The  Loftus  Iron  Co.,  L.  E.,  lOC.  P.  10;  44  L.  J., 
C.  P.  24. 

(r)  L.  R.,  9  Q.  B.  267. 

(«)  Per  Blackburn,  J.,  L.  E.,  9  Q.  B.  at  p.  266, 
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oase"  (t)  was  referred  to  by  Quain,  J.,  as  a  parallel  in-  Oh.  zn.  s.  i. 
stance  of  liability  of  an  original  wrongdoer,  notwithstand- 
ing  the  intervention  of  agencies  over  which  he  has  no 
control  between  his  wrongful  act  and  the  infliction  of  the 
damage  complained  of. 

The  two  cases  which  are  now  about  to  be  referred  to  Whendamage 
afford  instances  of  a  refusal  by  the  Court  to  make  the  '^"^^  ' 
defendant  accountable  for  the  alleged  consequences  of  a 
breach  of  duty ;  the  cases  themselves  being  examples  of 
that  class  in  which  the  damage  to  the  plaintiff  is  found  to 
have  been  caused  by  independent  intervening  circum- 
stances, and  not  to  have  been  a  natural  or  probable  result 
of  the  defendant's  tort.  The  first  case  is  that  of  Sharp  v.  Sharp  t. 
Powell  (u).  There  the  defendant's  servant  washed  a  van 
in  the  public  street,  thus  contravening  the  provisions  of  a 
Police  Act  (x).  The  water  used  flowed  into  the  gutter  at 
the  side  of  the  street,  and  thence  found  its  way  to  a  grating 
about  twenty-five  yards  from  the  spot  where  the  van  was 
washed ;  and  here,  under  ordinary  circumstances,  it  would 
have  flowed  into  the  sewer.  It  happened,  however,  that 
for  about  a  fortnight  the  weather  had  been  extremely 
severe,  and,  the  grating  being  obstructed,  the  water  spread 
over  the  road  and  formed  a  sheet  of  ice  upon  it.  The 
plaintiff's  horse  slipped  upon  this  ice  and  fell,  and  it  was 
in  respect  of  the  injuries  so  caused  to  the  animal  that  the 
plaintiff  brought  the  action.  The  Court  of  Common  Pleas 
held  that  the  plaintiff  was  rightly  nonsuited  on  the  ground 
that  the  damage  was  too  remote.     Upon  comparing  this  This  case 

case  with  that  of  Smith  v.  L.  8f  S,  W.  R.  Co.  (y),  it  vnll  ^mUh  v.  L^^ 
S,  W,  R.  Co. 

(/)  Scott  V.  Shepherd,  2  W.  Bl.  892 ;  1  Sm.  L.  C.  (8th  ed.), 
p.  466 :  see  also  Collins  v.  The  Middle  Level  Commissioners, 
L.  E.,  4  C.  R  279 ;  38  L.  J.,  C.  P.  236,  andjoo*/,  p.  367. 

(m)  L.  E.,  7  C.  P.  253 ;  41  L.  J.,  C.  P.  95. 

{x)  It  seems  to  have  been  assumed  for  the  purposes  of  the 
case  that  the*  breach  of  the  statute  conferred  a  right  of  action. 
But  as  to  this  see  ante,  p.  27  et  seq.,  and  post,  p.  412. 

(y)  Cited  ante,  p.  350. 

R.  A  A 
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Oh.  xn.  s.  1.  be  seen  how  very  closely  they  resemble  each  other  in  some 
essential  particulars.  In  both  cases  the  damage  took  place 
at  some  distance  from  the  spot  where  the  wrongful  act  was 
done,  and  in  both  the  resulting  damage  was  in  a  sense 
attributable  to  an  abnormal  state  of  the  weather.  But  the 
intervening  cause  which  establishes  the  distinction  between 
the  two  cases,  and  to  which  the  plaintiff's  failure  in  Sharp 
V.  Potcell  is  due,  is  the  obstruction  of  the  grating,  a  fact 
not  known  to  the  defendant's  servant,  and  without  which 
the  frost  would  not  have  operated  in  the  way  in  which  it 
did.  If  the  plaintiff  could  have  affected  the  defendant 
with  knowledge  that  the  grating  was  choked,  it  would  not 
have  availed  the  latter  to  have  proved  merely  that  the 
freezing  of  the  water  upon  the  road  was  not  a  natural 
consequence  of  his  servant's  act.  This  is  made  dear  by 
the  remarks  of  Bovill,  C.  J.,  who  said  (2) :  "  No  doubt, 
one  who  commits  a  wrongful  act  is  responsible  for  the 
ordinary  consequences  which  are  likely  to  result  therefrom ; 
but,  generally  speaking,  he  is  not  liable  for  damage  which 
is  not  the  natural  or  ordinary  consequence  of  such  an  act, 
unless  it  be  shown  that  he  knows,  or  has  reasonable  means 
of  knowing,  that  consequences  not  usually  resulting  from 
the  act  are,  by  reason  of  some  existing  cause,  likely  to 
intervene  so  as  to  occasion  damage  to  a  third  person." 
CatiU  V.  Th$  The  second  case  is  that  of  Cattle  v.  The  Stockton  Water- 
Waterworkt  ^^^ks  Co,  (a),  where  the  damages  claimed  were  in  respect 
CO'  of  delay  and  expense  caused  to  the  plaintiff  in  the  execu- 

tion of  a  contract  with  a  third  person.  The  plaintiff  had 
contracted  to  make  a  tunnel  for  a  person  named  Knight 
under  a  road  in  which  the  defendants,  in  pursuance  of 
their  statutory  powers,  had  laid  down  one  of  their  main 
pipes.  Knight  was  the  owner  of  the  soil  through  whidi 
the  tunnel  was  to  be  made.  By  reason  of  a  defect  in  one 
of  the  joints  of  the  defendants'  pipe,  water  escaped  from  it 

(z)  L.  R,  7  C.  P.  at  p!  268. 

(o)  L.  R,  10  Q.  B.  468;  44  L.  J.,  a  B.  139. 
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into  the  surroundiiig  soil ;  80  that  when  the  plaintiff  began  Oh.  xn.  1. 1. 

to  excavate  he  came  on  this  water,  and  as  he  cut  further 

in    the  flow  of    water   increased,  and    his  works  were 

obstructed.     It  was  held  that  even  assuming  that  Enight 

might  himself  have  sued  if  he  had  been  executing  the 

work  (which  point,  however,  the  Court  did  not  decide  {b) ), 

the  plaintiff  had  no  right  of  action  for  the  loss  sustained 

by  him  by  reason  of  his  contract  becoming  less  profitable. 

The  judgment  was  delivered  by  Blackburn,  J.,  and  the 

learned  judge  remarked  {c)  that  if  the  Court  held  such  an 

action  to  be  maintainable,  they  would  be  establishing  an 

authority  for  saying  that  "  in  such  a  case  as  that  of  Rylands 

V.  Fletcher  {d)  the  defendant  would  be  liable,  not  only  to 

an  action  by  the  owner  of  the  drowned  mine,  and  by  such 

of  his  workmen  as  had  their  tools  or  clothes  destroyed,  but 

also  to  an  action  by  every  workman  and  person  employed 

in  the  mine,  who  in  consequence  of  its  stoppage  made  less 

wages  than  he  would  otherwise  have  done  "  {e).    And  the 

learned  judge  then  referred  with  approval  to  the  remarks 

of  Coleridge,  J.,  already  cited  (/).     In  this  case  the  loss 

to  the  plaintiff  was  entirely  dependent  upon  his  contract 

with  Knight,  which  was  res  inter  alios  acta,  there  having 

been  no  damage  to  any  property  of  the  plaintiff  by  the 

defendant's  breach  of  duty,  if  any. 

Next,  as  to  the  remoteness  of  damages  in  cases  of  injury  iiemoteneflsof 
to  the  person.      It  will  not  be  necessary  to  multiply  ^|^^^<J^e 
examples,  because,  as  has  been  already  stated,  the  priu-  person, 
ciple  of  law  is  applied  in  exactly  the  same  way  (g).     It 
will  be  well  to  refer,  first,  to  a  decision  which  has  been 


{b)  The  exact  point  left  undecided  was  whether  the  case 
would  have  fallen  within  the  principle  of  Rylanda  v.  Fletcher j 
L.  E.,  3  H.  L.  330 ;  37  L.  J.,  Ex.  161,  cited  ante,  p.  9. 

(c)  L.  E.,  10  Q.  B.  at  p.  457;  44  L.  J.,  Q.  B.  139. 

{d)  See  note  (J),  supra, 

le)  And  see  per  Lord  Penzance  in  Simpson  v.  Thomson^ 
3  App.  Gas.  279,  289. 

(/)  Ante,  p.  347. 

\g)  Ante,  p.  349. 

A  A  2 
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Ch.  zn.  f .  1.  much  discTiid&ed  and  has  undergone  a  good  deal  of  adverse 
Hobbt  T.  L.  #  criticism.  The  case  is  that  of  Hobbs  v.  L.  8f  S.  W.  R. 
S.  w.  i.  Co.  Co.  (A),  decided  in  1875  by  Cockbnni,  C.  J.,  and  Black- 
bum,  Mellor,  and  Archibald,  JJ.  It  was  an  action  for 
breach  of  a  duty  arising  from  contract,  but  the  decisioii 
would  seem  to  be  equally  applicable  to  an  action  ex  deUdo. 
The  defendants  had  contracted  to  carry  the  plaintiff  and 
his  wife  to  Hampton  Court  by  a  midnight  train,  but  by 
mistake  they  were  taken  to  Esher,  which  was  much 
farther  from  the  plaintiff's  house.  The  night  was  wet 
but  they  were  unable  to  get  accommodation  at  Esher  or 
to  obtain  a  conyeyance,  and  they  were  compelled  to  walk 
the  whole  distance  home,  by  reason  of  which  the  wife 
caught  cold  and  incurred  an  illness.  The  jury  awarded 
8/.  to  the  plaintiffs  as  damages  for  the  inconvenienoe 
suffered  by  them,  and  20/.  as  damages  in  respect  of  the 
wife's  illness  and  the  consequent  expenses  and  loss.  The 
Court,  however,  whilst  holding  that  the  verdict  as  to  the 
first  head  of  damages  must  stand,  decided  that  the 
damages  under  the  second  head  were  not  a  primary  but 
a  secondary  consequence  of  the  defendants'  act,  and  were 
therefore  too  remote.  Both  Cockbum,  C.  J.,  and  Black- 
bum,  J.,  alluded  to  the  difficulty  of  laying  down  any 
general  rule  which  should  cover  all  such  cases,  the  latter 
saying  (t),  ^'  I  think  it  must  be  left  as  vague  as  ever  as  to 
where  the  line  must  be  drawn ;  but  I  think  in  each  case 
the  Court  must  say  whether  it  is  on  the  one  side  or  the 
other."  The  same  learned  judges  suggested  two  other 
examples  of  similar  cases  which  would  fall  on  the  remote 
side  of  the  line.  The  first  was,  if  the  plaintiff  in  walking 
home  in  the  dark  had  fallen  and  broken  a  limb ;  the 
second,  if  the  plaintiff  had  taken  a  carriage  at  Esher,  and 
had  sustained  injury  through  the  carriage  overturning  or 
breaking  down. 


(A)  L.  E.,  10  Q.  B.  Ill ;  44  L.  J.,  Q.  B.  49. 
(0  L.  R.,  10  Q.  B.  at  p.  122. 
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The  decision  in  Hobbs  v.  L,  8f  S.  W,  R,  Co.  has  been  Ch.  xii.  s.  i. 
followed  with  approval  in  several  American  cases  (A;),  but  Effect  of 
considerable  doubt  has  been  thrown  upon  it  by  the  deci-  'J?^**^^; . 
sion  of  the  Court  of  Appeal  in  McMahon  v.  Field  (/),  and  y.  z.  ^  8,  w. 
the  judgments  of  Bramwell  and  Brett,  L. JJ.  in  that  case.  '^'  ^' 
It  is  noticeable  that  Bramwell,  L.  J.,  in  reference  to  the 
first  of  the  suggested  cases  put  in  ITobbs^s  casBy  remarked 
that  he  did  not  see  why  a  plaintiif  should  not  recover  in 
respect  of  such  damage ;  and  it  should  also  be  mentioned 
that  Smith  v.  L.  8f  8,  W.  It.  Co.  (m)  does  not  appear  to 
have  been  cited  in  Sobbs  v.  L.  8f  8.  W.  R.  Co.     Upon  the 
whole,  therefore,  it  is  thought  that  should  a  similar  case 
again  arise,  the  decision  in  the  last-mentioned  case  would 
not  be  followed.     The  suggested  case  of  the  carriage  over- 
turning or  breaking  down  would  seem,  however,  to  come 
under  a  different  rule. 

In  Clark  v.  Chambers  {n)y\hB  plaintiff  was  injured  on  Clarke, 
a  dark  night,  by  running  against  chevaux-de-frise  which       "^    '* 
the  defendant  had  wrongfully  placed  across  the  carriage- 
way of   a  private  road,  and  which   some  stranger  had 
removed  and  placed  across  the  footpath.    It  was  there  held 
that  the  defendant  was  liable  notwithstanding  that  the  inter- 


{k)  See  Pullman  Palace  Car  Co.  v.  Barkery  34  Am.  Rep.  89, 
where  it  was  held  that  the  plaintiff  coidd  not  recover  damages 
in  respect  of  an  illness  brought  on  by  exposure  consequent 
upon  her  being  compelled  to  leave  a  burning  car  at  night. 
In  this  case,  however,  the  illness  was  attributable  to  the 
plaintiff's  delicate  state  of  health.  This  case  was  disapproved 
by  a  majority  of  one  in  Brown  v.  Chicago^  Sfc.  R.  Co.y  41  Am. 
Rep.  41  {vide  note  on  p.  53  of  report) :  see,  also,  Phillips  v. 
Dickerson,  28  Am.  Rep.  607. 

(/)  7  Q.  B.  D.  591 ;  50  L.  J.,  Q.  B.  552  :  see  the  facts  ante^ 
p.  361,  note;  and  see  Lilley  Y.  Douhleday^  7  Q.  B.  D.  510; 
51  L.  J.,  Q.  B.  310. 

(m)  L.  R.,  6  C.  P.  14;  40  L.  J.,  C.  P.  21;  cited  ante, 
p.  350. 

(n)  3  Q.  B.  D.  327 ;  47  L.  J.,  Q.  B.  427 :  and  see  ante, 
Chap.  I.,  p.  14. 
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Ck.  xn.  f.  1.  yening  act  of  the  third  person  who  had  no  authority  from 
the  defendant. 

In  this  case  several  of  the  decisions  upon  the  point  were 
reviewed  by  Cockbum,  C.  J.,  who  delivered  the  judgment, 
and  distiuguished  the  case  from  that  of  Sharp  v.  Pofcell{o)^ 
upon  much  the  same  ground  as  that  which  has  been  sug- 
gested to  form  the  distinction  between  that  case  and  Smith 
V.  L.  Sf  S.  W,  It.  Co.  {p),     Reference  may  also  here  be 

The  George  and  made  to  The  George  and  Richard  (^),  an  Admiralty  case,  the 
facts  in  which  somewhat  resemble  those  in  The  Bailijffk  of 
Romney  Marsh  v.  Trinity  Home^  which  has  been  mentioned 
at  a  previous  page  (r).  By  reason  of  the  improper  naviga- 
tion of  the  brig  George  and  Richard  she  came  into  collision 
with  the  barque  E/eutheria,  about  five  o'clock  in  the  morning. 
In  the  colUsion  the  main  rigging  of  the  JEkutheria  was 
carried  away,  and  shortly  afterwards  her  fore  and  main- 
masts went  by  the  board,  but  for  some  time  afterwards  no 
immediate  danger  was  anticipated ;  attempts  were  made  to 
assist  the  Eleutheria  by  other  vessels,  but  the  wind  increased 
in  violence,  and  about  2  a.m.  the  next  morning  she  was 
driven  on  shore,  and  some  of  her  crew  were  drowned  and 
others  injured.  It  was  held,  by  Sir  R.  Phillimore,  that 
that  which  happened  was  the  proximate  and  natural  conse- 
quence of  the  collision,  and  that  the  owners  of  The  George 
and  Richard  were  therefore  liable  to  the  representatives  of 
the  deceased  men  and  to  those  who  were  injured. 

Damage  not  a      The  case  of  Hoey  V.  Fetton  («)  is  a  good  illustration  of 

oonsequenoe 


(o)  L.  R.,  7  C.  P.  253 ;  41  L.  J.,  C.  P.  95 ;  ante,  p.  353. 

\p)  L.  R.,  6  C.  P.  14 ;  40  L.  J ,  C.  P.  21 :  see  ante,  p.  350. 

\q)  L.  R.,  3  Ad.  466 :  see,  also,  Byrne  v.  IViUon,  15  Ir.  C. 
L.  R.  332 ;  Harris  v.  Mobbs,  3  Ex.  D.  268,  noted  ante,  Chap.  I., 
pp.  40,  41. 

(r)  Ante,  p.  350. 

(*)  11  C.  B.,  N.  S.  142;  31  L.  J.,  C.  P.  105:  and  see 
Glover  v.  L.  Sf  S.  W.  R.  Co,,  L.  R.,  3  a  B.  25 ;  37  L.  J., 
Q.  B.  57. 
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damage,  whioh  aooordiiig  to  the  oommon  oourse  of  events  Ch.  xn.  1. 1. 
does  not  follow  from  a  wrongful  act,  or,  as  was  there  said,  of  wrongful"" 
of  wrong  and  damage  such  as  are  not  known  by  oommon  ^^- 
experience  to  be  usually  in  sequence.  Upon  a  count  for  ^^'  *  • 
false  imprisonment  the  plaintiff  showed  that  the  defendant 
had  imprisoned  him  for  about  half-an-hour,  viz.,  from  half- 
past  one  o'clock  in  the  middle  of  the  day  until  shortly 
after  2  p.m.  For  special  damage  the  plaintiff  tendered 
evidence  to  show  that  he  was  engaged  as  journeyman  at  a 
cigar  manufactory,  where  he  should  have  presented  himself 
at  2  p.m. ;  but  that,  being  unwell  in  consequence  of  the 
imprisonment,  he  went  home,  and  that  when  he  attended 
on  the  following  morning  he  found  that  his  employer  had 
engaged  some  one  else  in  his  place.  The  Court  held  that 
the  plaintiff  was  not  entitled  to  recover  in  respect  of  such 
special  damage,  for  there  were  two  intervening  ciroum- 
etanees  for  which  the  defendant  was  not  responsible ;  first, 
the  act  of  the  plaintiff  in  going  home  (it  not  being  sug- 
gested that  he  was  too  ill  to  go  to  the  manufactory) ;  and 
secondly,  the  act  of  the  employer  in  changing  his  purpose 
as  to  the  plaintiff  and  engaging  another  person. 

It  will  be  sufficiently  apparent  from  the  foregoing  cases.  Damage  must 
to  which  may  be  added  the  decision  of  the  House  of  Lords  ^r^^®^^ 
in  the  well-known  '^  thumb  case  "  (/) ,  and  the  cases  alluded  to  tort, 
in  a  later  part  of  the  work  in  reference  to  Lord  Campbell's 
Act(<i),  that  the  plaintiff  must  always  directly  connect 
the  defendant's  tortious  act  with  the  damage  suffered  by 
himself ;  and  to  this  end  he  must  show  that  the  damage 
was  in  the  existing  circumstances,  of  which  the  defendant 


(/)  Met.  R.  Co.  V.  Jackson,  3  App.  Cas.  193;  47  L.  J.,  0.  P. 
303,  where  it  was  held  that  evidence  of  the  defendants'  neg- 
lect of  duty,  at  their  Gower  Street  Station,  was  not  evidence 
from  which  a  jury  could  legitimately  find  liability  in  the 
defendants  for  an  injury  to  the  plaintiff's  thumb,  which  hap- 
pened at  another  station  at  which  there  was  no  evidence  of 
negligence  in  the  defendants,  or  their  servants. 

{u)  Po8t,  Chap.  Xm.,  p.  409. 
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Ch.  xn.  s.  1.  must  be  taken  to  have  been  aware  at  the  time  of  the  act,  a 
natural  consequence  of  that  act.     It  is  not  enough  for  a 
plaintiff  merely  to  prove  that  the  defendant's  act,  by  reason 
of  something  not  known  to  him,  has  set  in  operation  other 
independent  causes  which  have  eventually  caused  damage 
to  the  plaintiff,  which  but  for  the  defendant's  act  would 
not  have  occurred  (or).    Whilst,  on  the  other  hand,  if  negli- 
gence in  the  defendant  is  proved,  the  fact  that  his  act  did 
much  more  damage  than  he  would  have  expected  will  not 
exonerate  him  if  the  damage  was,  in  the  proper  sense,  the 
consequence  of  his  act  (t/) ;  and  this,  it  may  be,  although 
the   negligence   of   a   third   person  co-operated   in  the 
result  (z). 
Qaestion  of         The  question  of  remoteness  of  damages  is  for  the  Court, 
foTcOT^  "   *^^  ^*  should  not,  therefore,  be  left  generally  to  the  jury 
to    say  whether   or   not   the  alleged  damages  are  too 
remote  (a). 
Question  of         B^t  the  question  of  the  amount  of  damages  is  for  the 
jury.  i^^>  ^^d  where  they  have  been  properly  directed  as  to  the 

law  upon  the  point,  and  have  fairly  taken  into  considera- 
tion the  issue  laid  before  them,  the  Court  will  not  interfere 
on  the  ground  of  the  largeness  or  smallness  of  the  same 
awarded  (i).  Moreover,  greater  latitude  is,  in  general, 
allowed  to  the  jury  in  actions  ex  delicto  than  in  actions  ex 
contractu ;  for  the  measure  of  damages  is  frequently  l^s 
susceptible  of  accurate  definition  in  cases  of  the  former 

(x)  Sharp  v.  Powell,  L.  E.,  7  C.  P.  253 ;  41  L.  J.,  C.  P.  95. 

(y)  Smith  V.  Z.  ^  S,  W,  R.  Co.,  L.  R.,  6  C.  P.  14 ;  40  L.  J., 
C.  P.  21. 

(a)  Clark  v.  Chambers,  3  Q.  B.  D.  327  ;  47  L.  J.,  Q.  B.  427; 
ante,  p.  357 ;  Byrne  v.  Wilson,  15  Ir.  C.  L.  B.  332 :  and  see 
post,  Chap  XIV.,  p.  443. 

(a)  Per  Blackburn,  J.,  in  Hohhs  v.  Z.  ^  S.  W.  R,  Co,^  L.  B., 
10  Q.  B.  at  p.  122 ;  44  L.  J.,  Q.  B.  49. 

(h)  Kelly  V.  Sherlock,  L.  B.,  1  Q.  B.  686 ;  35  L.  J.,  Q.  B. 
209;  Phillips  v.  Z.  ^  S.  W.  R.  Co.,  5  Q.  B.  D.  78,  85;  49 
L.  J.,  Q.  B.  233 ;  Britton  v.  South  Wales  R,  Co.,  27  L,  J.,  Ex. 
355 ;  Creed  v.  Fisher,  9  Exch.  472 ;  23  L.  J.,  Ex.  143. 
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dasB  than  of  the  latter  {c).    If,  however,  the  jury  shrink  Ch.  xn.  f.  1. 
from  deciding  the  issue,  or  if  they  do  not  consider  and  New  trial, 
take  into  account  all  the  heads  of  damage  to  which  the  when  granted, 
plaintiff  is  entitled,  and  the  damages  given  are  unreason- 
ably inadequate,  the  Court  will  grant  a  new  trial  (d)  ;  and 
BO,  also,  if  the  jury  have  clearly  been  actuated  by  improper 
motives,  and  the  damages  are  unreasonably  excessive  (e). 
In  the  latter  case,  if  the  plaintiff  consents  to  the  reduction 
of  the  damages  to  a  sum  with  which  the  Court  would 
not  be  dissatisfied,  they  have  power  to  refuse  a  new  trial, 
although  the  defendant  does  not  consent  to  such  reduc- 
tion (/).     And  possibly  the  Court  has  the  like  power  in 
the  former  case  if  the  defendant  will  consent  to  an  increase 
of  the  damages  (g). 

The  cases  in  which  liability  is  imposed  upon  an  em-  Ontiairoon 
ployer  are,  as  was  pointed  out  in  the  first  chapter,  those  in  provedamage. 
which  there  has  been  a  breach  of  the  duty  to  take  care,  in 
carrying  on  his  own  affairs,  that  he  does  not  inflict  injury 
upon  the  persons  or  property  of  others  (A).  So  long  as  a 
person  abstains  from  injuring  others  he  is  entitled  to 
transact  any  lawful  business,  or  manage  his  own  affairs,  in 
such  way  as  he  sees  fit ;  for  the  acts  of  himself  and  those 
in  his  employment  whilst  so  occupied  became  actionable 
only  when  they  result  in  an  infringement  of  this  relative 
right  of  third  persons  (t).    It  lies  upon  a  complainant, 

(c)  Sharpe  v.  Brice,  2  W.  Bl.  942,  943. 

(d)  Springett  v.  Balls,  7  B.  &  8.  477 ;  Phillips  v.  Z.  ^S.  JF. 
/?.  Co.,  note  (A),  supra :  and  see  Armytage  v.  Haley y  4  Q.  B. 
917;  12  L.  J.,  a  B.  323;  Kelly  v.  /Sherlock,  L.  R.,  1  Q.  B. 
686,  697  ;  35  L.  J.,  Q.  B.  209,  213,  per  Blackburn,  J. ;  Falvey 
V.  Stanford,  L.  R.,  10  Q.  B.  54 ;  44  L,  J.,  Q.  B.  7. 

(tf)  Ducker  v.  Wood,  1  T.  R.  277 ;   Chambers  v.  Caulfield, 

6  East,  244,  256 ;  Hewlett  v.  Cruchley,  5  Taunt.  277,  279 ; 
Sharpe  v.  Brice,  and  Creed  v.  Fisher,  supra ;  Price  v.  Severn, 

7  Bing.  316;  Corkery  v.  Hickman,  10  Ir.  R.,  C.  L.  174. 
(/)  Belt  V.  Lawes,  12  Q.  B.  D.  356;  53  L.  J.,  Q.  B.  249. 
Ig)  S.  C,  per  Brett,  M.  R.,  12  Q.  B.  D.  at  p.  358. 

(h)  Ante,  p.  2. 

(i)  Smith  V.  Thackerah,  L.  R.,  1  C.  P.  564 ;  35  L.  J.,  C.  P. 
276.    Seean/e,  pp.  11,  22. 
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In/uris  ab*qH€ 
dam  no. 


Ck.  xn.  1. 1.  therefore,  to  show  not  onlj  that  there  has  been  a  want  of 
'  care,  but  also  that  damage  has  been  caused  to  himself  or 

his  property  by  the  acts  of  which  he  complains,  and  for 
which  he  alleges  that  the  employer  is  responsible  {k). 

Thus,  if  a  person  carries  on  a  trade  without  due  regard 
for  the  safety  of  other  persons,  or  if  a  serrant  carelessly 
drives  his  master's  carriage  on  the  wrong  side  of  the  road, 
a  member  of  the  public  has  no  right  of  action  unless  he 
has  sustained  some  damage  from  the  manner  in  which  the 
trade  was  conducted  or  the  carriage  driven.  It  will  be 
remembered  that  in  Thomas  v.  The  Birmingham  Canal 
Co.  (/),  the  Queen's  Bench  Division  gave  judgment  for 
the  defendants  in  an  action  for  the  flooding  of  the  plain- 
tiff's mines,  on  the  ground  that,  although  the  flooding  had 
been  caused  by  the  defendants'  wrongful  act  in  opening 
one  of  their  sluices,  yet  it  was  a  case  of  injuria  absgne 
damnOy  because  there  was  no  evidence  that  the  plaintiff 
had  Buffered  any  greater  damage  than  would  have  hap- 
pened if  the  sluice  had  not  been  opened  (;/j). 

We  have  seen  that  a  defendant  may  sometimes  be  en- 
titled to  have  the  plaintiff's  damages  apportioned,  if  it  can 
be  shown  that  only  an  ascertainable  part  of  them,  and  not 
the  whole,  is  due  to  the  defendant's  tortious  act  (#i). 


Apportion- 
ment of 
dmnftgeg. 


(A-)  There  are,  of  course,  many  instances  in  which  injuria 
absque  damno  will  confer  a  right  of  action,  as  where  there  has 
been  an  infringement  of  an  absolute  right ;  see  the  notes  to 
Ashby  V.  White,  1  Sm.  L.  C.  (8th  ed.),  p.  264;  and  Afarzettir. 
Williams,  1  B.  &  Ad.  at  p.  426,  per  Taunton,  J.  But  these 
cases  hardly  fall  within  the  scope  of  this  work. 

(/)  49  L.  J.,  Q.  B.  851 ;  ante,  Chap.  I.,  p.  21,  n.  (#).  . 

(w)  See  also  West  Cumberland  Irony  Sfc.  Co. V.  Kenyan,  1 1 
Ch.  D.  782 ;  48  L.  J.,  Ch.  793. 

(n)  Ante,  Chap.  I.,  p.  5.  In  Smith  v.  Dobson  (3  M.  &  G. 
59),  where  the  plaintiff's  barge  was  swamped  by  a  swell, 
raised  partly  by  a  large  steam  vessel  and  partly  by  the  defen- 
dants' steamboat,  the  jury  attempted  to  make  a  rough  appor> 
tionment  of  the  plaintiff's  damages,  by  finding  a  verdict  for 
an  amount  equivalent  to  one-fourth  of  the  loss  sustained,  and 
the  Court  refused  to  interfere  with  the  verdict  on  the  motion 
of  the  defendants. 
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The  general  theory  of  damages  is,  that  they  shall  be  in  Ch.  xn.  s.  1. 
the  nature  of  a  oompensatioa  for  the  actual  loss  which  the  Damages  in 
plaintiff  has  sustained  from  the  tort  of  which  he  complains.  K^'^eral  com- 

*  ,  ,  *^  peni»atory, 

In  certain  cases,  no  doubt, — as,  for  instance,  cases  of  assault,  aometiines 
wilful  injury  to  property,  or  trespass  quare  chmumf regit —  P"°^^^^®- 
the  damages  given  may  be  also  punitive.  Thus,  in  one 
case(o),  the  defendant  had  employed  labourers  to  pull 
down  his  house,  which  adjoined  the  plaintiff's  stable.  The 
labourers  worked  so  recklessly  that  a  large  piece  of  timber 
fell  upon  and  crushed  in  the  stable  roof.  Thereupon  the 
plaintiff  remonstrated  with  the  defendant ;  but,  instead  of 
taking  precautions,  he  told  the  men  that  they  might ''  work 
anyhow,"  and  they  consequently  threw  down  large  quan- 
tities of  bricks,  &c.  upon  the  stable  and  damaged  it  still 
more.  The  jury  awarded  the  plaintiff  exemplary  damages, 
exceeding  the  actual  loss,  and  the  Court  refused  to  grant  a 
new  trial,  holding  that  the  defendant's  conduct  was  wilful 
as  well  as  negligent,  and  that  damages  might  be  given  for 
the  insult  as  well  as  the  actual  damage.  On  occasions  of 
this  nature,  therefore,  the  defendant's  motives  and  conduct 
will  be  taken  into  account  in  estimating  the  damages  (/>). 
But,  in  the  class  of  cases  with  which  we  are  chiefly  con- 
cerned, viz.,  actions  in  respect  of  purely  negligent  injuries 
to  person  or  property,  it  may  safely  be  said  that  the  da- 
mages should  be  estimated  solely  upon  the  basis  of  the 
plaintiff's  loss.  It  must  be  borne  in  mind,  however,  that, 
as  already  stated,  great  latitude  is  allowed  to  the  jury  in 
their  calculation  of  the  actual  amount  of  the  damages  re- 
coverable [q).  Moreover,  each  case  must  be  considered  with  Assessment  of 
reference  to  its  particular  circumstances;  and  as  the  da-  '"^^^^l^es. 
mages  are,  generally  speaking,  to  be  assessed  once  for  all, 
it  is  necessary  that  probable  future  loss  should  be  taken 


(o)  Emblen  v.  Myers,  6  H.  &  N.  54;  30  L.  J.,  Ex.  71.  See, 
too,  Thompson  v.  Hill,  L.  E.,  5  C.  P.  564;  39  L.  J.,  C.  P.  264. 

(p)  But  the  motives  of  a  servant  are  not,  like  his  acts,  by 
inference  attributed  to  his  master ;  ante,  p.  89. 

iq)  Ante,  p.  360. 
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Ch.  xn.  1. 1.  into  aooount  as  well  as  that  which  has  heen  actually  sos- 
tained  at  the  time  of  action  (r).  It  is  now  provided  hy 
the  Rules  of  the  Supreme  Court  that,  in  every  assessment 
of  damages,  damages  in  respect  of  any  continuing  cause  of 
action  are  to  be  assessed  down  to  the  time  of  the  assess- 
ment (a).  It  would  be  out  of  place,  and  indeed  impossible 
within  the  limits  of  the  present  work,  to  attempt  to  discuss 
in  detail  the  proper  measure  of  damages  in  the  many 
different  actions  for  injuries  to  real  or  personal  propeity. 
It  must  sufiBce,  therefore,  to  give  one  or  two  illustrations 
of  the  mode  of  assessment  in  such  cases. 
Damages  for  If  a  man  in  the  course  of  operations  upon  his  own  land 
mjuiytoland.  n^giiggntly  cause  his  servants  to  cut  or  dig  into  the  land 
of  another  person,  and  carry  away  his  soil,  the  person 
whose  land  is  affected  is  only  entitled  to  be  compensated 
for  the  damage  actually  sustained  by  the  cutting  and 
carrying  away  of  his  land  {t).  He  cannot  recover  by  way 
of  damages  the  amount  which  would  be  required  to  restore 
the  land  to  its  original  condition,  but  only  an  amount 
equivalent  to  what  the  land  was  worth  to  him.  For,  as 
was  said  by  Alderson,  B.,  if  this  was  not  so,  "  it  would 
follow  that  a  party  who  has  let  the  sea  in  upon  the  land 
of  another,  the  land  itself  being  worth  only  20/.,  would 
have  to  pay,  by  way  of  damages,  the  expense  of  excluding 
it  again  by  extensive  engineering  operations"  (m).     8imi- 


re- 


(r)  For  exceptions  to  the  general  rule  that  a  judgment 
covered  in  one  action  is  a  bar  to  any  further  proceedings  in 
respect  of  damage  subsequently  accruing,  see  Mitchell  y.  Darley 
Main  Colliery  Co.,  14  Q.  B.  D.  125;  53  L.  J.,  Q.  B.  471 ;  Bruns- 
den  V.  Humphrey,  14  Q.  B.  D.  141 ;  53  L.  J.,  Q.  B.  476:  see 
further  as  to  this  subject,  post,  Chap.  XIV.,  p.  456. 

(«)  R.  S.  C,  Ord.  XXXVI.  r.  58,  which  is  general  in  its 
terms,  though  it  may  be  intended  to  apply  only  to  a  writ  of 
inquiry  or  reference  as  to  damages. 

{t)  Jones  V.  Gooday,  8  M.  &  W.  146. 

(tt)  ^.6'.,  p.  147.  As  to  the  measure  of  damages  in  actions 
for  wrongfully  working  the  coal  or  minerals  of  another,  see 
Jegon  v.  Vivian,  L.  R.,  6  Ch.  742,  760  \  40  L.  J.,  Oh.  389 ; 
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larly,  if  the  plaintiff's  house  has  been  thrown  down  by  the  Ch.  xn.  s.  i. 
negligence  of  the  defendant,  or  his  servants,  the  plaintiff  Damages  for 
is  not  entitled  to  recover  a  sum  sufficient  to  build  a  new  J^i*^  ^ 
house,  but  the  verdict  should  be  for  such  sum  as  represents 
the  value  of  the  former  house  (x).    If  the  pl&intiff's  house 
was  in  bad  condition,  that  would  have  to  be  taken  into 
account,  and  should  affect  the  amount  of  the  damages  (y). 
In  these  as  in  other  actions  ex  delicto^  however,  the  plain- 
tiff may  in  addition,  where  it  exists,  recover  in  respect  of 
special  damage,  if  it  be  not  too  remote. 

With  regard  to  actions  for  torts  to  personal  property,  in  Damages  in 
t rover y  the  direction  to  the  jury  under  ordinary  circum-  *"^^®^* 
stances  is  simply  to  ascertain  the  value  of  the  goods  at  the 
time  of  the  conversion,  that  value  being  in  general  ascer- 
tained by  a  reference  to  the  market  price  (s).  Where, 
however,  articles  of  the  like  description  could  not  be  pro- 
cured in  the  market,  the  special  circumstances  may  attach 
a  special  value  to  the  goods,  and  it  is  not  necessary  that 
the  plaintiff  should  give  the  defendant  notice  of  those  cir- 
cumstances (<?).  So,  also,  in  this  action,  the  plaintiff  may 
recover  in  respect  of  special  damage  over  and  above  the 
value  of  the  goods.  Thus,  if  a  workman's  tools  are  taken, 
and  he  is  thereby  prevented  from  working  at  his  trade, 
the  jury  are  not  confined  to  the  actual  value  of  the  tools, 
but  may  give  damages  also  in  respect  of  the  hindrance  and 
loss  to  the  plaintiff  (4).  It  would  seem,  however,  that  in 
such  a  case  there  must  be  evidence  that  notice  was  given  to 


Ashion  V.  Stocky  6  Ch.  D.  719 ;  Livingstone  v.  The  Rawyards 
Coal  Co,,  5  App.  Cas.  25. 

{x)  Lnkiny,  Godsall,  2  Feake,  15:  see  also  Hoskingy.  Phil- 
lips, 3  Exch.  168,  182;  18  L.  J.,  Ex.  1. 

(y)  Dodd  V.  Holme,  1  A.  &  E.  493,  507,  per  Williams,  J. 

(z)  France  v.  Gaudet,  L.  E.,  6  Q.  B.  199,  203;  40  L.  J., 
Q.  B.  121. 

(a)  S,C,,  L.  E.,  6  Q.  B.  at  p.  205. 

(*)  BodleuY.  Reynolds,  8  Q.  B.  779;  15  L.  J.,  Q.  B.  219; 
approved,  Wood  v.  Bell,  5  E.  &  B.  at  p.  789,  in  argument;  25 
L.  J.,  Q.  B.  118,  321. 
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ck.  xn.  t.  1. 


I>AmAgc»  in 
trevpaM  to 

goods. 

Damajrei  in 
nature  of  in- 
terert  in 
paM  and 
trorer. 


DamageH  for 

nej^ligent 
injury  to 
chatt«L 


BugJuM  r. 
Quentin. 


the  defendant,  or  that  he  knew  that  ineonvqiiepce  beyoi^d 
the  mere  loss  of  the  tools  would  he  occasioned  to  the  plain- 
tiff  U\ 

In  actions  for  irespasi  the  damages  aie  said  to  he  un- 
limited ((/:,  hnt  the  Talae  of  the  goods,  or  the  amonnt  of 
the  actual  damage  to  them,  is  generally  taken  as  a  hosis  of 
measurement  (>).  Both  as  to  trorer  and  fre^pass^  there  is 
express  provision  that  damages  in  the  nature  of  interest 
may  be  given  over  and  above  the  value  of  the  goods  at  the 
time  of  the  conversion  or  seizure  (/)  ;  this  provision,  hov- 
ever,  was  merely  declaratory  of  the  existing  practice  prior 
to  the  passing  of  the  statute  (^r).  Of  course,  in  all  cases 
where  special  damages  are  claimed,  the  plaintiff  must  show 
that  they  are  such  as  flowed  in  the  ordinary  or  probable 
course  of  events  from  the  defendant's  tort.  Upon  this 
subject  enough  has  already  been  said  (A). 

Lastly,  in  actions  for  injury  to  a  chattel  by  the  negli- 
gence of  the  defendant,  or  those  for  whom  he  is  respon- 
sible, the  consequent  diminution  in  the  value  of  the  artide, 
and  the  expenses  to  which  the  plaintiff  is  put  in  executing 
the  necessary  repairs,  &c.,  or  in  the  event  of  its  destruction, 
the  total  value  of  the  thing,  afford  the  measure  of  damagt;8. 

In  Hughes  v.  Quentin  (i),  the  defendant's  carriage  was 
negligently  driven  against  the  plaintiff's  cart,  by  reason  of 
which  his  horse  was  injured.  At  the  time  of  the  accident 
the  horse  was  worth  40/. ;  for  six  weeks  afterwards  it  was 
kept  at  a  farrier's  to  be  cured ;  and  at  the  end  of  that 
time  the  horse  was  permanently  damaged  to  the  extent  of 
20/.    Lord  Abinger,  C.  B.,  directed  the  jury  that  the 


(c)  France  v.  Gaudei,  L.  R.,  6  Q.  B.  at  p.  205 ;  40  L.  J., 
Q.  B.  121. 

(d)  Balme  v.  HuHon^  9  Bing.  at  p.  477. 

\e)  As  to  excessive  damages,  see  ante^  p.  361. 
(/)  3  &  4  Will.  4,  c.  42,  s.  29. 

(y)  Per  Thesiger,  L.  J.,  in  Webster  v.  British  Empire^  Sfc 
Assurance  Co.,  15  Ch.  D.  at  pp.  173,  179 ;  49  L.  J.,  Oh.  769. 
(A)  Ante,  p.  346  et  seq. 
(i)  8  C.  &  P.  703. 
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proper  measure  of  damages  was  the  cost  of  the  keep  of  the  Ofh.  zn.  1. 1. 
horse  at  the  farrier's,  the  farrier's  bill,  and  the  difference  " 
between  the  horse's  value  at  the  time  of  the  accident  and 
at  the  end  of  the  six  weeks.     The  plaintiff  in  this  case 
claimed  also  to  recover  for  the  hire  of  another  horse  during 
the  six  weeks,  but  this,  it  will  be  seen,  the  learned  judge 
did  not  include.    Nevertheless,  if  the  hire  of  another  horse 
for  the  purposes  of  the  plaintiff's  business  had  been  ren- 
dered necessary  by  the  disablement  of  Ms  own,  there  ap- 
pears to  be  no  reason  why  he  should  not  have  been  entitled 
to   recover  for  that  item  of  special  damage  also.     The 
question  would  seem  to  be,  whether  the  plaintiff  took  such 
steps  as  a  reasonably  careful  man  would  take  in  the  cir- 
cumstances to  prevent,  as  far  as  possible,  an  aggravation 
of  the  damage  resulting  from  the  defendant's  act. 

We  come  now  to  the  consideration  of  the  mode  in  which  Damages  for 
damages  are  to  be  assessed  in  cases  of  injuries  to  tU  per-  ^,.*°  *« 
son.  Such  actions  are  of  two  classes,  viz.  (1)  where  the 
person  injured  is  himself  suing;  and  (2),  where  the  injuries 
have  resulted  in  the  injured  person's  death,  and  his  repre- 
sentatives are  suing  under  Lord  Campbell's  Act  {k).  The 
nature  of  the  right  of  action  in  cases  of  the  latter  class, 
and  the  principle  upon  which  the  damages  are  given  will 
be  discussed  in  the  next  chapter,  in  which  the  general 
effect  of  death  upon  rights  of  action  ex  delicto  will  be  con- 
sidered (/).  It  is  sufficient,  therefore,  in  this  place  to  refer 
the  reader  to  that  portion  of  the  book  (m). 

With  regard  to  the  first-mentioned  class  of  actions  the  Heads  of 
rule    is,  that    the  jury   should  consider  and  take   into  ^*™*fi^- 
account  the  following  heads  of  damage:   first,  the  per- 
sonal suffering  and  loss  of  enjoyment  of  life;  secondly, 
the  actual  pecuniary  loss  and  expenses  already  incurred ; 
and,  thirdly,  where  the  defendant  is  carrying  on  a  profes- 

(*)  9  &  10  Vict.  c.  93. 
(0  Post,  Chap.  Xni. 

(m)  lb.  V.  ^16  ei  aeq.    As  to  reduction  of  damages  in  con- 
sequence of  a  sum  received  as  insurance,  post^  p.  371. 


308  OF  DAMAGES  GENERALLY. 

Ch.  zn.  1. 1.  sioiiy  trade,  or  occupation,  the  probable  future  loss  by 
reason  of  incapacity,  or  diminished  capacity  to  work  as 
before  (n). 
Damages  for  In  computing  damages  under  the  first  head  it  must 
^^g.  '  always  be  borne  in  mind  that  perfect  compensation  is  not 
to  be  attempted,  but  simply  what  is  under  all  the  circum- 
stances fair.  So  far  as  a  man  is  entitled  to  damages  for 
the  suffering  of  becoming  a  helpless  cripple  it  is  impos- 
sible to  proceed  upon  the  principle  of  making  full  oompen- 
sation  {o) ;  and,  as  was  said  in  another  case  {p)y  '^  scarcely 
any  sum  could  compensate  a  labouring  man  for  the  loss  of 
a  limb,  yet  you  do  not  in  such  a  case  give  him  enough  to 
msiintain  him  for  life  "  (g).  Of  course,  the  amount  of  the 
damages  is  largely  dependent  upon  the  nature  of  the  plain- 
tiff's  injuries,  and  whether  they  aie  of  a  permanent  or 
temporary  character.  Unless  the  plaintiff  has  completely 
recovered,  the  probability  or  improbability  of  a  speedy 
cure  in  the  future  must  be  calculated. 
Damages  for  Under  the  second  head  the  plaintiff  is  entitled  to  recover 
dit^  &<?^'  *^  ^^^  ^^  extent  of  the  proved  loss  and  expenditure- 
such  as  medical  expenses,  &c. — in  so  far  as  they  are  a 
natural  and  probable  result  of  the  injuries;  allowance 
being,  of  course,  made  for  any  existing  circumstances 
which  would  have  prevented  the  plaintiff  from  continuing 
to  earn  the  same  income  even  in  the  absence  of  his  in- 
juries (r). 


(n)  Phillips  V.  Z.  ^  S.  W.  R.  Co.,  6  C.  P.  D.  280 ;  49  L.  J., 
C.  P.  233. 

(o)  S,  C,  5  Q.  B.  D.  at  p.  84,  per  James,  L.  J. 

{p)  Armsworth  v.  S.  E,  Ji.  Co.f  1 1  Jur.  758,  cited  in  Rotck^ 
V.  L,  Sf  N,  W.  R,  Co.,  L.  R,  8  Ex.  at  p.  230. 

(q)  The  fact  that  a  plaintiff  is  in  receipt  of  a  private  income 
may  have  some  bearing  upon  this  head  of  damage  (but  not 
that  of  pecuniary  loss),  as  tending  to  show  that  the  plaintiff 
is  in  a  position  to  procure  comforts,  &c.  for  himself.  Phillips 
V.  L.  ^  S.  TV.  R,  Co.,  5  Q.  B.  D.  at  p.  87 ;  S.  C,  5  C.  P.  D. 
at  p.  294,  per  Cotton,  L.  J. 

(r)  ''If  the  plaintiff  had  resided  in  Lancashire,  and  had 
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The  computation  of  damages  under  the  third  head  is  Ch.  xil.  ■.  1. 
necessarily  of  a  somewhat  rough  and  speculative  character,  ^^TIII^ 
but,  although  an  arithmetical  estimation  of  the  plaintiff's  future  loss, 
future  loss  is  not  to  be  attempted,  the  jury  are  not  the 
less  bound  to  take  this  into  accoimt,  and  to  give  the  plain- 
tiff something  in  respect  of  it,  if  the  facts  are  such  as  1;o 
show  that  there  has  not  been,  and  that  there  is  reasonable 
ground  for  apprehending  that  there  will  not  be,  an  imme- 
diate and  complete  restoration  of  the  plaintiff's  normal 
capacity  for  work  («).  The  amount  of  the  plaintiff's  aver- 
age professional  income  or  earnings  affords  a  basis  for 
estimating  his  loss  under  this  head ;  but  it  is  not  the  only 
basis,  for  the  probable  duration  of  the  plaintiff's  life  and 
health,  the  nature  of  the  income,  the  probability  of  its 
continuance,  and  all  the  contingencies  to  which  it  is  sub- 
ject, must  be  looked  at.  The  necessity  of  thus  taking  into 
account  all  the  vicissitudes  of  life  renders  it  impossible  to 
arrive  at  an  absolutely  perfect  compensation,  because  these 
vicissitudes  cannot,  of  course,  be  established  or  negatived 
by  evidence,  and  yet  they  must  not  be  passed  over  (t). 
Evidence  of  the  probable  duration  of  an  average  life  at  Bnration  of 
the  age  of  the  injured  person  is  relevant,  and  may  be 
afforded  by  the  tables  used  by  life  insurance  companies  {u) ; 
but  if  the  value  of  the  income  is  calculated  according  to 
the  value  of  an  annuity  under  these  tables,  due  allowance 
and  reduction  must  afterwards  be  made  for  the  above- 


earned  his  livelihood  by  working  at  the  mills  there,  and  if  all 
the  mills  in  Lancashire  had  been  closed  from  the  time  of  the 
accident,  the  jury  would  have  to  weigh  that  fact  and  consider 
whether  he  could  have  continued  to  earn  his  ordinary  wages" : 
per  Brett,  L.  J.,  in  Phillips  v.  Z.  ^-  S.  W,  R,  Co,,  5  C.  F.  D. 
at  p.  291 ;  49  L.  J.,  C.  P.  233. 

(*)  See  Lambkin  v.  S.  E,  R,  Co.,  5  App.  Cas.  352,  359. 

(0  Phillips  V.  L.  ^  S.  jr.  P.  Co.,  5  Q.  B.  D.  78;  S.  C, 
5  C.  P.  D.  280 ;  49  L.  J.,  C.  P.  233. 

(w)  Powlei/  V.  Z.  ^  N,  IV.  R.  Co.,  L.  K.,  8  Ex.  221,  226; 
42  L.  J.,  Ex.  153. 

R.  B  B 
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Oh.  zn.  s.  1.  mentioned  contingencies  {x).  In  short,  the  plaintiff  must 
be  fairly  compensatod  for  his  aotoal  loss  in  so  far  as  it  can 
be  approximately  ascertained. 

In  the  case  of  Phillips  v.  L.  ^  S.  W.  R.  Co.  (y),  which 
has  been  so  frequently  referred  to  in  the  foregoing  notes, 
the  plaintiff,  who  was  a  physician,  was  permanently  in- 
jured and  incapacitated  by  the  negligence  of  the  defen- 
dants' servants.  He  imderwent  great  suffering,  and  in- 
curred expenses  to  the  amount  of  1,000/.,  there  being  also 
a  probability  that  further  medical  attendance  would  for  a 
long  time  be  required.  The  plaintiff's  average  professional 
income  had  been  5,000/.  a  year  (z).  Upon  the  first  trial 
the  jury  gave  the  plaintiff  a  verdict  for  7,000/. ;  but  a  new 
trial  was  ordered  by  the  Queen's  Bench  Division  and  the 
Court  of  Appeal,  on  the  ground  of  the  inadequacy  of  the 
damages.  At  the  second  trial  the  jury  awarded  the  plain- 
tiff 16,000/.  The  defendants  attempted  to  set  this  verdict 
aside,  but  it  was  held  by  both  the  above  Courts  that  the 
damages  were  not  excessive,  Bramwell,  L.  J.,  saying  that 
the  only  misgiving  he  had,  was  whether  the  jury  ought 
not  to  have  given  more  (a). 

In  the  same  case,  the  same  learned  judge  also  gave  the 
following  description  of  the  manner  in  which  damages  to  a 
working  man  ought  to  be  assessed  {b) :  *'  Take  the  common 
case  of  a  labourer  receiving  an  injury,  which  has  kept  him 
out  of  work  for  perhaps  six  months ;  his  evidence  may  he 
that  before  the  time  of  the  accident  he  was  earning 
twenty-five  shillings  a  week,  that  during  twenty-six  we^ 


Soale  of  oom- 
penaation  to 
worlanan. 


(x)  S.  €.;  Phillips  v.  Z.  ^  S.  W.  R.  Co,,  5  Q.  B.  D.  at 
pp.  86,  87,  and  per  James,  L.  J.,  arg,  at  p.  84. 

(y)  Eeported  after  first  trial,  4  Q.  B.  D.  406;  5  i*.  78: 
after  second  trial,  6  C.  P.  D.  280 ;  49  L.  J.,  0.  P.  233. 

(z)  This  included  certain  large  special  fees.  The  Court  of 
Appeal  held  that  the  consideration  of  these  was  not  to  be 
excluded,  but  that  the  possibility  and  probability  of  their 
recurrence  should  be  taken  into  account :  5  0.  P.  D.  286,  294. 

(a)  6  C.  P.  D.  at  p.  287. 

[}>)  lb. :  49  L.  J.,  C.  P.  233. 
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he  has  been  wholly  incapacitated  for  work,  that  for  ten  Ch.  xn.  1. 1. 
weeks  afterwards  he  has  been  able  to  earn  only  ten  shil-  '  ~" 

lings  a  week,  and  that  he  will  not  get  into  full  work  again 
for  twenty  weeks.  The  plaintiff  will  be  entitled  to  twenty- 
five  shillings  for  each  of  the  twenty-six  weeks,  and  to 
fifteen  shillings  for  each  of  the  ten  and  twenty  weeks  (c). 
He  is  also  entitled  to  some  amount  for  his  bodily  suffer- 
ings, and  for  his  medical  expenses;  and  in  this  manner 
the  compensation  to  be  awarded  to  him  is  estimated.  I 
have  put  a  case  where  a  definite  term  may  be  fixed  upon 
within  which  the  party  injured  will  recover ;  but  suppose 
a  case  in  which  no  definite  term  can  be  fixed :  in  that  case 
the  direction  to  the  jury  is,  that  they  must  consider  for 
themselves  how  long  the  plaintiff  will  be  incapacitated 
from  earning  his  livelihood,  but  that  they  must  take  into 
account  the  chance  of  his  losing  employment  if  he  had  not 
met  with  the  accident." 

There  is  one  circumstance  which  should  here  be  alluded  ^onej  re- 
to  as  having  a  possible  bearing  upon  the  amount  of  ^iS^^ 
damages.     With  regard  to  a  sum  of  money  recovered  by  "^flurance. 
way  of  insurance,  there  is  a  great  difference  to  be  observed 
between  the  case  of  a  person  himself  suing  in  respect  of  a 
bodily  hurt,  and  that  of  the  representatives  of  a  deceased 
person  suing  imder  Lord  Campbell's  Act.     In  the  first 
case,  the  consideration  of  anything  the  plaintiff  has  re- 
ceived by  way  of  insurance  (d)  is  to  be  excluded  in  com- 
puting damages,  as  the  wrongdoer  is  not  allowed  to  reap 
a  benefit  which  the  plaintiff's  foresight  has  secured  for 
himself.    But  in  the  latter  case,  the  personal  representa- 


(c)  Brett,  L.  J.,  concurred  in  this  description,  subject  to  the 
remark  that  no  other  circumstances  existed  to  prevent  the  men 
continuing  to  earn  the  same  wages  up  to  the  time  stated. 
This  was,  of  course,  intended  also  by  Bramwell,  L.  J. 

{d)  This  woidd  include  allowances  made  by  friendly  socie- 
ties,  workmen's  associations,  &c.  to  their  sick  or  disabled 
members,  as  well  as  policies  of  insurance  against  accidents, 
&c. 

rb2 
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Ch.  xn.  1. 1.  tives  are  to  be  Teoompensed  for  the  pecuniarj  loss  caused 

'  by  the  death,  and  for  that  alone  {e)  ;  any  sum  of  money 

received  in  oonflequenoe  of  the  death  directly  reduces  this 

losSy  and  therefore  the  damages  recoverable  are  to  be 

reduced  by  this  sum  (/). 

In  cases  of  injuries  to  property,  however,  it  is  appre- 
hended that  a  sum  of  money  received  by  the  plaintiff 
under  a  policy  of  insurance  of  the  property  is  never  to  be 
taken  into  account  in  estimating  the  damages  against  the 
T^Tongdoer,  or  him  who  is  responsible  (g) ;  it  being  imma- 
terial whether  the  action  is  brought  by  the  owner  of  the 
property,  or  by  his  representatives  {h). 
Relief  of  In  neither  case  would  the  defendant  be  allowed  to  profit 

""'*'^'  by  the  fact  of  the  insurance,  the  person  to  receive  relief 

being  the  insurer,  who  is  entitled  to  all  the  rights  of  the 
assured  (t). 


Sect.  2. — Of  Compensation  under  the  Employers^  Ztiabiliiy 

Act,  1880. 

The  alteration  of  the  law  effected  by  the  Employers' 
Liability  Act,  1880,  and  the  persons  and  circumstances  to 
which  that  Act  applies,  have  been  considered  in  former 
chapters  {k) ;  and  we  have  seen,  also,  what  is  the  necessary 


(e)  Post,  Ch.  Xin.,  p.  417. 

(/)  Bradburn  v.  G.  W,  R.  Co.,  L.  R.,  10  Ex.  1 ;  44  L.  J., 
Ex.  9 :  explaining  Hicks  v.  Newport,  ^-c.  R,  Co,,  4  B.  &  S. 
403,  n. 

{g)  See  the  judgment  of  Pigott,  B.,  in  Bradburn  v.  G,  W. 
R.  Co.,  supra.  

(A)  As  to  the  rights  of  representatives,  eeepost,  Chap.  XUIm 
p.  394. 

(i)  Castellain  v.  Preston,  11  a  B.  D.  380 ;  52  L.  J.,  a  B. 
366 :  and  see  post,  Appendix  (A).  As  to  the  receipt  of  a 
statutory  penalty  not  being,  in  general,  a  bar  to  subsequent 
action,  post.  Chap.  XIY.,  p.  456 ;  secus,  under  Employers' 
Liability  Act,  post,  p.  376. 

\.  IX. 


{k)  Ante,  Chaps.  IX.  and  X. 
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prooedure  in  aotions  under  that  statute  (/).     The  present  Ch.  xn.  i.  8. 
section  will  be  devoted  to  the  consideration  of  those  pro-  ' 

visions  of  the  Act  which  relate  to  the  amount  of  compen- 
sation recoverable  by  workmen  and  their  representatives 
in  such  actions. 

By  the  3rd  section,  it  is  enacted  that  the  amount  of  Limit  of  oom- 
compensation  recoverable  under  the  Act  is  not  to  exceed  ^J^ASt. 
the  estimated  earnings^  during  the  three  years  preceding  the 
ityurj/y  of  a  person  in  the  same  grade  employed  during  those 
gears  in  the  like  employment  and  in  the  district  in  which  the 
workman  is  employed  at  the  time  of  the  injury. 

First,  it  is  to  be  noticed  that  this  section,  and  it  is  the  No  speoial 
only  one  dealing  with  the  matter,  does  not  provide  a  seMmratof' 
special  basis  for  the  assessment  of  compensation  under  the  oompoMation. 
Act ;  all  that  it  does  is  to  lay  down  a  maximum  which  is 
not  to  be  exceeded.  Subject,  therefore,  to  the  prescribed 
limit,  the  mode  of  estimating  compensation  must  be  the 
same  as  that  in  other  cases  of  injuries  to  the  person  (m). 
Accordingly,  all  that  has  been  said  upon  this  subject  in 
the  first  section  of  this  chapter  is  equaUy  applicable  to 
actions  under  the  Employers'  Liability  Act.  And  so,  abo, 
as  regards  the  damages  in  actions  imder  Lord  Campbell's 
Act  {n) ;  for  the  rights  of  the  representatives  of  a  deceased 
workman  under  the  Employers'  Liability  Act  are  not  more 
extensive  than  the  rights  of  the  representatives  of  other 
persons.  The  last-mentioned  Act  only  provides  that  the 
workman  and  ''  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  case  of  death," — 
that  is,  the  persons  who  are  entitled  under  Lord  Camp- 
bell's Act — "  shall  have  the  same  right  of  compensation  " 
as  if  the  workman  had  been  a  member  of  the  public  (o). 

Yarious  questions  may  arise  upon  the  words  of  sect.  3  Meaning  of 
of  the  Employers'  Liability  Act,  such  as  whether  "em-  "«"P^<*y«^-" 

(/)  Ante^  Chap.  XI. 

(m)  Ante^  p.  367  et  seq. 

(n)  Posi,  Cliap.  XIII.,  p.  416. 

(o)  43  &  44  Vict.  c.  42,  s.  1 :  see  an/e,  Chap.  X.,  p.  234. 
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Cfh.  xn.  I.  8.  ployed''  means  oontinuously  employed,  or  whether  Btrikes, 
*  &c.,  are  to  be  taken  into  aooount.    Having  regard  to  the 

objeotfl  which  it  must  be  taken  that  the  Legislature  in* 
tended  to  effect,  namely,  to  give  the  injured  man,  or  his 
representatives,  what  is,  under  the  circumstances  of  the 
case,  a  fair  compensation,  it  would  seem  that  the  former 
construction  should  be  given  to  the  word.  It  is  thought 
that  the  Legislature,  in  fixing  this  limit,  must  be  taken  to 
have  once  for  all  considered  all  the  contingencies  which 
ought  to  be  taken  into  account ;  whether  such  contin- 
gencies be  personal  to  the  workman,  such  as  health  and 
duration  of  life,  or  belong  more  exclusively  to  the  fluctua- 
tions and  disturbances  to  which  trade  is  subject. 

It  is  submitted  that  damages  under  the  Act  should  not 

be  assessed  by  starting  with  the  assumption  that  a  loss  of 

three  years'  earnings  is  the  highest  loss  the  workman  can 

sustain ;  but  that  they  should  be  assessed  independently 

upon  the  above  principles,  and  afterwards,  if  necessaiy, 

reduced  to  the  specified  maximum  (p).     As  regards  the 

damages  recoverable  by  the  representatives  of  a  deceased 

workman,  the  application  of  this  principle  is  obvious,  for 

the  amount  of  wages  received  by  him  is  not  a  true  criterion 

of  the  pecuniary  loss  sustained  by  them,  in  respect  of  which 

they  can  alone  recover  (^).     Thus,  in  one  case  iinder  the 

Act(r),  the  'widow  of  a  workman  obtained  a  verdict  for 

182/.,  calculated  at  ten  shillings  a-week  for  seven  years; 

the  maximum  there  recoverable  imder  this  section  beiDg 

193/. 

Jury  not  to         As  affecting  the  question  of  the  amount  of  damages  in 

5  iStion^f  actions  under  the  Employers'  Liability  Act,  it  will  not  be 

parties.  out  of  place  to  refer  here  to  the  charge  to  a  jury  delivered 


Damage  not 
to  be  based 
upon  maxi- 
mum. 


(p)  See  Theobald  v.  Railway  Passengers  Ass.  Co,,  23  L.  J., 
Ex.  249,  254. 

(q)  Seepostf  Chap.  XIET.,  p.  417. 

(r)  Oivens  v.  Maudslny,  Q.  B.  D.,  February  18,  1882;  Law- 
Times  newspaper,  February  25,  1882. 
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by  Parke,  B.,  in  trjring  one  of  the  earliest  cases,  if  not  the  Ch.  za.  i.  2. 
first,  under  Lord  Campbell's  Act.  The  words  of  that 
eminent  judge  seem  to  be  speciallj  applicable  to  the  class 
of  actions  here  spoken  of.  He  said  («),  *^  You  must  ad« 
minister  justice  in  her  "  (the  widow's)  "  case  as  you  would 
in  any  other,  although  the  defendants  are  a  railway  com- 
pany and  the  deceased  only  a  labourer  in  their  service. 
There  is  always  a  little  temptation  to  juries  to  exceed  the 
law  and  be  blinded  by  matters  of  feeling  when  the  defen- 
dants in  actions  like  the  present  are  very  rich  and  the 
plaintiffs  are  very  poor ;  and  I  cannot  for  my  own  part 
help  saying  that  in  the  minds  of  juries  the  consideration 
of  such  circumstances  may  lead  to  an  improper  mode  of 
administering  justice  under  this  statute.  I  therefore 
advise  you  to  dismiss  from  your  minds  who  the  parties  in 
this  case  are,  and  look  at  it  as  if  the  conductor  of  the 
engine  which  caused  the  accident  had  been  conducting  it 
on  his  own  account  for  his  own  profit." 

Another  question  may  arise  as  to  what  is  to  be  the  basis  Rate  of  wag«8 
of  calculation,  when  a  workman  engaged  in  one  district  at  ^j^^  ^ 
the  usual  rate  has  been  removed  by  his  employer  (though 
at  the  same  wages)  to  another  district  where  the  rate  is 
different.  Should  this  question  arise,  although  it  is 
hardly,  perhaps,  one  of  much  practical  importance,  it 
would  appear  that  the  rate  in  the  district  in  which  he  is 
working  at  the  time  of  the  injury,  must  be  taken  as  the 
basis  of  calculation  in  all  cases.  It  is  suggested,  also,  that 
in  the  case  of  a  workman  promoted  from  one  grade  to 
another  during  the  three  years,  the  compensation  is  to  be 
determined  by  the  grade  in  which  he  is  at  the  time  of  the 
injury,  and  not  by  his  actual  earnings  during  that  period. 

We  have  seen  in  the  last  chapter  (/)  that  where  two  or  Separate  as- 
more  plaintiffs  join  in  one  action,  there  is  to  be  a  separate  jOTmooMttoi. 
finding  of  the  compensation  to  which  each  is  entitled; 

(s)  In  Armsworth  v.  S.  E.  R.  Co,^  11  Jur.  758, 
{t)  Ante,  p.  344. 
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Ch.  zn.  ■.  8.  and  it  should  be  observed  also,  that  in  actions  brought 
under  Lord  Campbell's  Act  by  virtue  of  the  Employers' 
Liability  Act  (u),  the  amount  awarded  as  damages  is  to  be 
divided  amongst  the  different  claimants  in  such  shares  as 
the  jury  find  and  direct  (x). 
^«"J^  "-        Provision  is  made  by  sect.  5  (y)  for  deducting  from  the 
dedaetedfrom  amount  of  compensation  awarded   under  the  Act   any 
oampensatioii.  penalty,  or  part  of  a  penalty,  which  may  have  been  paid 
in  pursuance  of  any  other  Act  of  Parliament,  to  the  work- 
man, or  his  representatives,  or  "  persons  claiming^  by, 
under  or  through  "  him ;  and  also  for  depriving  any  person 
who  has  brought  an  action  under  this  Act  of  any  right  to 
receive  any  penalty,  or  part  of  a  penalty,  under  any  other 
Act  of  Parliament  in  respect  of  the  same  cause  of  action. 
On  looking  at  this  section  it  will  be  noticed  that,  instead 
of  the  expression  "  persons  entitled  in  case  of  death,"  used 
in  sect.  1  (2),  a  new  phrase,  namely,  "  persons  claiming  by, 
under  or  through  "  the  workman,  has  been  here  adopted 
It  is  very  difficult,  if  not  impossible,  to  say  what  was 
intended  by  these  words,  or  who  are  the  persons  who  can 
be  said  to  claim  '*  by  "  a  workman,  unless  the  Legislature 
intended  to  thus  include  assignees  of  the  workman's  rights 
to  compensation. 
Effect  of  pro-       We  have  already  seen  that  there  are  several  busineeses 
nderod.    "       ^  which,  with  a  view  to  securing  greater  safety  for  the 
persons  employed  in  them,  the  Legislature  has  imposed 
certain  requirements  and  precautions  upon  the  employer, 
with  regard  to  the  manner  of  carrying  on  the  work,  the 
state  of  the  business  premises  and  plant,  &c.  {a).    Com- 
pliance with  these  statutory  provisions  is  secured  by  the 
infliction  of  penalties  or  fines,  and  in  some  instances  such 
penalties,  or  a  further  sum  of  money  payable  by  way  of 


(ti)  AntCf  p.  236. 
{x)  Post,  Chap.  Xni.,  p.  421. 
(y)  See  the  section  in  exienso  in  App.  (C),  post, 
z)  See  ante,  Chap.  X.,  p.  284. 
[a)  See  ante.  Chap.  YII.,  p.  165  et  seq. 
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oompensation,  may  be  applied  in  relief  of  persons  sustain-  Ch.  xil.  i.  2. 
ing  bodily  injury  by  reason  of  non-oompliance  with  the 
statutory  requirements.  Both  the  Mines  Acts  of  1872 
enact  that  a  Secretary  of  State  may  {if  he  think  fit)  direct 
a  penalty  to  be  paid  to  or  distributed  among  persons 
injured,  or  the  relatives  of  persons  killed,  instead  of  into 
her  Majesty's  Exchequer,  as  would  otherwise  be  the 
case  (6).  Similarly,  the  Factory,  &c.  Act,  1878,  provides 
that  if  any  person  is  killed  or  suffers  bodily  injury  in 
consequence  of  a  neglect  to  fence  machinery,  &c.,  the 
occupier  of  the  factory  or  workshop  "  shall  be  liable  to  a 
fine  not  exceeding  one  hundred  pounds,  the  whole  or  any 
part  of  which  may  be  applied  for  the  benefit  of  the  injured 
person  or  his  family,"  if  a  Secretary  of  State  so  deter- 
mines (c).  Although  in  the  case  of  these  statutes  the 
awarding  of  the  penalty  (d)  to  the  particular  persons  is 
not  the  act  of  the  Court  by  whom  the  penalty  is  inflicted, 
but  is  a  discretionary  act  by  the  Secretary  of  State,  yet 
there  can  hardly  be  any  doubt  that  when  the  penalty  is  so 
paid  or  applied  it  is  paid  "  in  pursuance  of  "  these  Acts 
within  the  meaning  of  section  5  of  the  Employers'  Liability 
Act  {e).  It  is  remarkable,  however,  that  whereas  the 
Factory  Act  contains  no  allusion  to  the  effect  of  the 
receipt  of  such  penalty  by  the  injured  man  or  his  family, 
where  there  are  further  or  other  legal  proceedings  arising 
out  of  the  same  subject-matter,  the  two  earlier  Acts 
contain  express  provisoes  that  the  fact  of  such  payment  or 
distribution  of  the  penalty  by  the  direction  of  a  Secretary 
of  State  is  not  in  any  way  to  affect  or  be  receivable  as 

{b)  35  &  36  Vict.  c.  76,  s.  68;  t^.  c.  77,  s.  38;  see  ante,  p.  174. 
By  sect.  60  of  the  first-mentioned  Act,  and  sect.  31  of  the  latter, 
the  maximum  penalty  as  against  owners,  agents  and  managers 
of  mines  is  20/.,  with  an  addition  of  1/.  per  diem  for  a  con- 
tinuing offence  after  notice. 

(c)  41  Vict.  c.  16,  s.  82,  and  see  s.  89 ;  see  ante^  p.  170. 

(d)  The  ''fine"  in  the  last-mentioned  Act  is,  of  course,  a 
penalty, 

(«)  Supra, 
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Ch.  XII.  I.  8.  evidence  in  any  legal  proceeding  relative  to  or  oonseqnential 

on  the  offence  for  which  the  penalty  was  inflicted  (/). 
Variation  These  provisoes  clearly  conflict  with  the  equally  impera- 

introduced  by  ^j^^  requirement  of  the  above  section  of  the  Employers' 
Liability  Act ;  for  it  is  manifest  that  unless  the  C!ounty 
Court  judge  receives  evidence  of  the  fact  that  a  penalty  or 
part  of  a  penalty  has  been  already  paid  to  the  plaintiff, 
there  would  be  no  jurisdiction  to  make  an  order  that  an 
equivalent  sum  should  be  deducted  from  the  compensation 
which  has  been  awarded  to  the  plaintiff  in  the  action  under 
the  Act.  The  fact  of  such  payment,  if  it  has  been  made, 
must  be  proved  by  evidence  in  the  ordinary  way.  In  this 
conflict  of  the  statutes  it  is  apprehended  that  the  later  Act 
must  prevail,  and  that,  therefore,  so  far  as  actions  under 
the  Employers'  Liability  Act  are  concerned,  the  above 
provisoes  in  the  Mines  Acts  have  been  impliedly  repealed. 
Accordingly  any  amounts  proved  to  have  been  so  received 
by  the  workman  or  plaintiff  (<;)  under  either  the  Factory 
Act  or  the  Mines  Acts,  will  pro  tanto  disentitle  him  to 
recover  compensation  under  the  Employers'  Liability  A(^. 
Effect  of  ao-  But  it  will  be  noticed  that  sect.  5  of  this  Act  deals  only 
Bum'^vLd  with  penalties,  and  not  with  cases  in  which,  by  asummaiy 
by  Bummaiy  proccss,  a  sum  has  been  directly  adjudged  to  a  plaintiff  by 
way  of  compensation.  The  Children's  Dangerous  Perf  onn- 
ances  Act,  1879  (//),  affords  an  illustration  of  a  case  of  this 
kind.  Under  this  Act,  where  actual  bodily  harm  occurs  to 
a  child  in  a  performance  of  this  description,  not  only  may 
the  employer  be  indicted,  but  the  Court  before  which  he  is 
tried  has  the  power  of  awarding  compensation,  not  exceed- 
ing 2C7.,  to  the  child,  or  some  person  on  his  behalf.  Now, 
the  rule  is,  that  the  acceptance  of  such  a  sum  of  money  is  a 
bar  to  any  subsequent  action  in  respect  of  the  same  injury 


(/)  35  &  36  Vict.  c.  76,  s.  68 ;  ib,  c.  77,  s.  38 ;  see  post. 
Chap.  XIV.,  p.  453  ei  seq. 

(g)  Or  the  persons  for  whose  benefit  the  action  is  broughl. 
(A)  42  &  43  Vict.  c.  34,  s.  3 :  see  ante,  Chap.  VIL  p.  167. 
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bj  the  person  so  compensated  (i).  Sect.  5  of  the  Employers'  Ch.  zn.  s.  9. 
Liabilitj  Act  in  no  way  interferes  with  this  rule,  and  con- 
sequently  a  child  who  had  been  awarded  compensation  in 
the  specified  manner  could  not  (even  if  he  came  within  the 
definition  of  "  a  workman  "  (A) )  afterwards  successfully  sue 
his  employer  under  the  Employers*  Liability  Act  for  any 
further  damages  or  compensation  in  respect  of  the  same 
injury.  In  such  a  case,  therefore,  unless  the  amount  which 
csm  be  awarded  as  compensation  by  the  summary  process 
is  sufficient  to  entirely  satisfy  the  claim  under  the  Em- 
ployers' Liability  Act  it  should  not  be  accepted  at  all,  as  it 
cannot  be  taken  in  part  satisfaction  only  (/). 

The  reader    will    see    that  under    the    provisions  of  Date  of  pro- 
sect.  5  {m)y  where  an  employer  is  liable  to  a  penalty,  and  farma^riaL^ 
also  to  make  compensation  under  this  Act,  his  position  will 
be  better  when  proceedings  to  enforce  the  penalty  are  first 
taken ;  in  all  cases,  that  is  to  say,  where  the  penalty  paid 
by  him,  or  some  portion  of  it,  has  been  received  by  the  per- 
son suing  him.     Moreover,  it  is  to  be  noticed  that  the  mere  Action  a  bar 
bringing  of  an  action  under  the  Act  is  sufficient  to  deprive  ^^i^y^'  ° 
the  person  bringing  it  of  any  right  to  receive  a  penalty,  or  though  un- 
part  of  a  penalty,  whether  the  action  is  successful  or  not ; 
so  that  a  workman  who  fails  in  his  action — say  on  the 
ground  merely  of  want  of  notice  of  injury  (/i) — cannot 
afterwards  claim  any  right  to  receive  a  penalty  inflicted 
upon  the  employer  by  reason  of  the  same  matter  which 
constituted  the  workman's  alleged  right  of  action.     It  is 
questionable,  however,  whether  sect.  5  has  the  effect  of 
placing  a  restriction  upon  the  discretion  of  the  Secretary  of 
State  as  regards  the  disposition  of  penalties  imder  the 
Mines  Acts  and  the  Factory  Act  (o). 

(t)  See  post,  Chap.  XIV.,  p.  455. 
(k)  See  ante,  Chap.  IX.,  p.  211  et  seq, 
(/)  See  Wright  v.  Lon.  Gen.  Omn.  Co.,  2  Q.  B.  D.  271 ;  46 
L.  J.,  Q.  B.  429,  post,  p.  455. 
(m)  Ante,  p.  376. 
(n)  Ante,  Chap.  XI.,  p.  312. 
(o)  Ante,  p.  377. 
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CHATTER  Xin. 

OF  DEATH,  AS  AFFECTIKG  RIGHTS  OF  ACTION. 

A  TRBATisB  dealing  with  the  liabilitj  of  employen  for  the 
toits  of  themselTes  and  thoee  in  their  employment  would 
be  imperfect  if  it  contained  no  referenee  to  the  important 
bearing  which  the  occorrence  of  death  may  have  upon 
SQch  liability — whether  it  be  the  death  of  the  individual 
whose  person  or  property  is  alleged  to  have  been  injured, 
or  that  of  him  upon  whom  it  is  sought  to  impose  liability. 
Rule  of  com-  By  the  Commou  Law  of  England  (differing  in  this 
respect  from  the  law  of  Scotland  (a)),  wherever  a  tort  is 
committed  inflicting  injury  upon  person  or  property,  the 
right  of  action  which  aocniee  to  the  individual  damnified 
is  considered  as  being  so  intimately  attached  to  him  that 
it  necessarily  ceases  to  exist  at  the  moment  of  his  death. 
Upon  similar  grounds  the  death  of  the  wrongdoer  puts  an 
end  to  his  liability,  which  expires  with  him  and  thus 
deprives  the  sufferer  of  the  remedy  by  action  which  he 
would  otherwise  have  had.  In  such  cases  the  law  declares 
that  the  deceased  man  transmits  no  right  or  liability  to 
his  personal  representatives  in  respect  of  the  matters 
complained  of,  because,  as  was  said  by  Lord  Ellen- 
borough,  C.  J.  (6),  they  are  "the  representatives  of  the 
temporal  property,  that  is,  the  debts  and  goods  of  the 
deceased,  but  not  of  their  wrongs." 


(a)  Poit,  p.  426. 

(b)  In  Chamberlain  v.  Williamson^  2  M.  &  8.  at  p.  415, 
<^  By  the  English  law  an  executor  represents  the  debts  and 
nronerty  but  not  the  person  of  the  testator: "  per  Cotton  and 
feowen,  L.JJ.,  in  Phillips  v.  Horn/ray,  24  Ch.  D.  439,  456;  512 
L.  J.,  Ch.  833,  837. 
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This  general  rule,  as  old  as  English  law  itself,  is  ex-    GKap.  xiil. 
pressed  in  the  well-known  maxim  "  Actio  personalis  moritur  ^ctiopersn^ 
cam  persond;  "  a  maxim  which,  except  in  the  cases  where  '»«'**  moritur 
the  Legislature  has  excluded  its  operation  (c),  still  governs 
all  such  causes  of  action  as  are  essentially  {d)  founded 
upon  a  tort  committed  or  suffered  by  a  person  who  has 
subsequently  died. 

Although  it  follows,  of  course,  from  this  rule  that  no  Bole  not  de- 
action  will  lie  by  personal  representatives  or  relations  for  a  Srase^  ^^^ 
tortious  injury  to  the  person  of  an  individual  causing  his  death, 
death  (^),  yet  the  application  of  the  rule  is  independent 
of  the  cause  of  death;  and,  therefore,  where  an  injured 
person  dies  the  rule  applies  whether  the  death  proceed 
from  the  act  complained  of,  or  from  ulterior  causes  (/). 

But  in  cases  where  a  bodily  injury  to  A.  is  also  a  Effect  of 
wrong  to  B.,  to  whom  independent  damage  is  caused,  and  ^®**^  J^" 
B.  has  in  consequence  a  separate  right  of  action  against  rights  of 
the  wrongdoer,  entirely  apart  from  that  which  A.  would  ^^^^' 
have,  it  is  di£Scult  to  see  upon  what  grounds  the  death  of 
A.  should  deprive  B.  of  the  cause  of  action  which  he  would 
otherwise  have.    Indeed,  if  the  words  of  the  maxim  rightly 
express  the  rule  of  our  law,  which  seems  to  have  been 
formulated  in  this  shape  from  the  earliest  times,  it  might 
well  be  thought  that  B.'s  action  being  personal  to  himself 
would  not  be  determined  by  the  death  of  another  person, 
who  would  not  have  been  a  party  to  it. 

This  point,  however,  came  before  the  Court  of  Exchequer  Otbom  t. 

Oilhtt, 

(c)  As  to  which  see  post,  p.  394  et  seq, 

\d)  See  post,  p.  384. 

(e)  That  is,  apart  from  the  provisions  of  Lord  Campbell's 
Act,  as  to  which  see  post,  p.  407. 

(/)  See  generally  upon  the  maxim  and  its  application, 
Noy'sMax.  pp.  20,  21,  n.  {d) ;  Vin.  Abr.  tit.  Executors  (P.), 
(Q.),  (H.  a.  19);  Com.  Dig.  tit.  Administration  (B.  13,  15);  Bac. 
Abr.  tit.  Executors  and  Administrators  (N.),  (P.  2);  Wheatley 
V.  Lane,  1  Wms.  Saund.  216,  n.  (1)  (ed.  1871,  p.  239).  That 
the  maxim  has  in  general  no  application  in  actions  ex  contractu^ 
see  Raymond  Y,  Fitch,  2  C,  M.  &  B.  588,  and  post,  p.  385. 
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Chap.  zm.  in  1873,  when  a  majority  of  that  Comty  following  a  nm 
instantaneous  P^t^^  ruling  of  Lord  EUenborongh's  (t ),  broadly  laid  down 
<^^^*  that  by  the  oommon  law  the  death  of  a  hnman  being  can 

in  no  case  be  treated  as  an  actionable  injuiy.     In  that 
case  (A)  the  action  was  brought  for  the  negligent  driTing 
of  the  defendant's  servant  whereby  the  plaintiffs  daughter, 
who  was  also  his  servant,  was  killed  and  the  plaintiff  lost 
her  services  (/),  and  was  put  to  the  expense  of  burying  her. 
The  defendant  pleaded — inter  alia  (m) — ^that  the  deceased 
was  killed  on  the  spot,  and  the  question,  which  came  before 
the  Court  on  the  plaintiff's  demurrer  to  this  plea,  was 
whether  the  plea  afforded  a  good  defence  in  law  to  an 
action  by  a  master  for  loss  of  service  caused  by  the  death 
of  his  servant.     It  was  not  disputed  that  the  pleadings 
showed  a  state  of  things  such  that,  if  the  loss  of  service 
had  arisen  from  the  servant  being  maimed,  or  otherwise 
disabled  from  work  but  not  killed,  an  action  for  Buoh  loss 
would  have  been  maintainable ;  as  it  would  have  been  also 
had  the  servant  survived  the  injury  for  some  time,  although 
she  afterwards  died  from  its  effects. 
Judgment  of        Kelly,  C.  B.,  and  Pigott,  B.,  held  that  the  plea  in  ques- 
and^igottjB.  tion  was  good,  being  of  opinion  that  the  law  had  been 
always  understood  to  be  in  accordance  with  the  above- 
mentioned  ruling  of  Lord  Ellenborough,  and  supporting 
their  decision  by  a  reference  to  the  recital  to  this  effed 
contained  in  Lord  Campbell's  Act  (w).     Neither  of    the 
learned  judges,  however,  attempted  to  justify  the  distinc- 
tion which  they  felt  themselves  compelled  to  decide   that 
the  general  rule  of  the  common  law  had  thus  established : — 
viz.,  that  although  where  a  servant  is  temporarily  incapaci- 
tated from  work  his  master  can  recover  for  the  loss  of 


(i)  In  Baker  v.  Bolton,  1  Camp.  493. 
{k)  Osborn  v.  Gillett,  L.  R,  8  Ex.  88 ;  42  L.  J.,  Ex.  53. 
(/)  As  to  the  general  right  of  a  master  to  sue  for  injury  to 
his  servant,  causing  loss  of  service,  see  ante,  p.  59. 
(m)  See  next  page. 
(«)  See  post,  p.  407. 
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servioe  during  the  time  the  servant  is  thus  disabled,  yet  in  Chap.  xin. 
cases,  such  as  that  before  them,  where  the  master  is  per- 
manently  deprived  of  the  servant's  services  by  the  sudden 
death  of  the  latter,  the  very  fact  of  the  death  deprives  the 
master  of  his  remedy  notwithstanding  that  the  death 
makes  the  loss  greater. 

On  the  other  hand,  Bramwell,  B.,  the  dissenting  judge,  Judgment  of 
was  of  opinion  that  the  defendant's  plea  was  bad,  and  that  ^^^^  ' 
the  maxim  only  means  that  the  cause  of  action  *^  dies  with 
the  person  who  was  to  be  party  to  the  action  as  plaintiff  or 
defendant "  (o).  His  Lordship  dealt  exhaustively  with  the 
authorities  which  influenced  the  Lord  Chief  Baron  and 
Pigott,  B.,  in  their  decision,  and  forcibly  pointed  out  his 
reasons  for  refusing  to  be  bound  by  them.  It  is,  there- 
fore, greatly  to  be  regretted  that  the  question  raised  in 
Osbarn  v.  Gillett  does  not  seem  subsequently  to  have  come 
before  the  Courts,  and  that  that  decision  must  consequently 
be  considered  as  binding  until  it  be  overruled  by  the  Court 
of  Appeal. 

In  the  same  case  (j?),  the  Court  unanimously  decided  Felonious  act, 
that  a  plea  by  which  the  defendant  alleged  that  the  acts  tiottibte.*^' 
complained  of  {i.e.  the  bodily  injuries  to  the  plaintiff's 
servant)  were  felonious,  and  that  the  person  committing 
them  had  not  been  prosecuted,  was  a  bad  plea,  and  could 
not  be  relied  upon  as  a  bar  to  the  plaintiff's  action.  Here 
the  felonious  acts  (if  any)  were  not  committed  by  the 
defendant  himself,  but  by  his  servant.  Even  if  the  felo- 
nious act  complained  of,  however,  is  that  of  the  defendant, 
the  statement  of  claim  is  not  on  this  ground  bad  in  law  {q) ; 
and  in  such  cases  it  is  extremely  doubtful  whether  the 
Court  would  stay  the  proceedings  merely  at  the  instance 
of  the  defendant,  although  it  might  possibly  of  its  own 
motion,  or  upon  the  suggestion  of  the  Crown,  suspend  the 


(o)  L.  E.,  8  Ex.  at  p.  94. 

{p)  Osborn  v.  Gilietif  L.  R,  8  Ex.  88 ;  42  L.  J.,  Ex.  58. 

Iq)  Roope  V.  D'Avigdor,  10  Q.  B.  D.  412. 
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CkAp.  znL    plaintifTfl  remedj  nntQ  public  justice  had  been  eatisfied 

by  the  prosecution  of  the  felon  (/*). 
Death  of  ner-       Whilst  under  the  common  law  role  the  death  of  a 
to^oQ*  ^^  wrongdoer  deprives  an  injured  person  of  the  right  of 
a^ixuit  action  which  he  would  have  had  in  respect  of  the  torts  of 

™^    '  the  deceased,  it  must  not  be  supposed  that  one  who  is 

injured  by  the  tortious  act  of  the  servant  of  another  will 
lose  his  right  of  action  against  the  master  by  reason  of  the 
servant's  death,  although  the  personal  liability  of  the 
latter  for  his  own  acts  ceases^  of  course,  upon  his  death. 
The  liability  of  the  master  is,  as  we  have  seen  («),  depen- 
dent upon  the  rule  that,  as  regards  third  persons,  the  act 
of  the  servant  is  taken  to  be  the  act  of  the  master.    As 
regards  the  liability  of  the  latter,  therefore,  it  is  entirely 
immaterial  whether  the  relationship  of  master  and  servant 
continues  to  exist  at  the  time  of  action  brought. 
Canes  to  which      It  Will  be  noticed  that  it  was  said  above  {t)  that  the  rule 
raJe  no°a^i-  ^^^^  *  personal  action  dies  with  the  person  is  applicable, 
cable.  apart  from  statutory  provisions,  to  all  causes  of  action 

essentially  founded  upon  tort  (tf).  Upon  this  it  should  be 
remarked  that,  although  no  action  for  the  torts  of  a  deceased 
person  lies  against  his  personal  representatives  where  the 
proper  plea,  under  the  system  of  pleading  in  force  prior  to 
the  Judicature  Acts,  would  have  been  that  the  deceased 
was  '*  not  guilty  "  (as  in  cases  of  assault,  false  imprison- 
ment, trespass,  trover,  &c.  {x) ),  yet  there  is  a  certain  species 
of  actions  to  which  the  rule  does  not  apply,  although  the 


(r)  See  WeUs  v.  Abrahams,  L.  R.,  7  Q.  B.  554;  41  *L.  J., 
Q.  B.  306 ;  Ex  parte  Bally  In  re  Shepherd,  10  Ch.  D.  667 ;  48 
L.  J.,  Bank.  57;  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  P. 
561,  568 ;  50  L.  J.,  Q.  B.  329. 

(*)  Ante,  pp.  83,  84. 

{t)  Ante,  p.  381. 

(ti)  There  was  never  any  difference  in  this  respect  between 
the  Courts  of  Law  and  the  Court  of  Chancery  when  exercising 
concurrent  jurisdiction :  Peek  v.  Oumey,  L.  R.,  6  H.  L,  377, 
392;  43  L.  J.,  Ch.  19;  Young  \.  Wallinsford,  52  L.  J.,  Ch.  590. 

(j-)  See  Hamhly  v.  Trott,  1  Cowp.  371,  375. 
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right  of  action  may  be  said,  in  one  sense,  to  arise  ex  delicto.    Chap.  zm. 

These  are  cases  in  which  property,  or  the  proceeds  or  value  where  pro- 

of  it,  which  in  the  lifetime  of  the  wrongdoer  could  have  ^^^*^**^^ 

been  recovered  from  him,  can  be  traced  after  hisdeath  to  his 

assets  and  there  recaptured  by  the  rightful  owner.    Here, 

whatever  the  form  of  the  action,  it  is  in  substance  brought 

to  recover  the  property,  &c.,  and,  therefore,  the  right  .of 

the  owner  survives  against  the  personal  representatives. 

But  where  there  is  nothing  which  can  be  traced  among  the 

assets  of  the  deceased  as  belonging  in  law  or  equity  to 

the  plainti£P,  and  the  damages  which  he  has  suffered  are 

imliquidated,  the  representatives  of  a  wrongdoer  cannot  be 

sued  merely  because  an  indirect  benefit  has  been  reaped 

from  the  wrongful  act  (y). 

The  cases  here  mentioned  in  which  property  can  be  Where 
recovered  from  the  estate  of  a  deceased  wrongdoer  proceed  ^e  in  oonl^ 
upon  the  ground  that,  as  the  claim  against  the  wrongdoer  ^■^^^* 
might  be  framed  in  contract  as  well  as  in  tort,  it  is  compe- 
tent to  an  injured  person  to  waive  the  tort  and  to  sue  the 
wrongdoer  as  upon  an  implied  contract ;  and,  as  the  rule 
of  the  common  law  has  no  application  in  actions  ex  con^ 
iractUy  unless  a  breach  of  contract  causes  damage  anli/  to 
the  person  of  the  deceased  (s),  the  representatives  may  be 
sued  in  that  form  of  action,  although  no  action  founded 
upon  the  tort  would  lie  against  them.    Upon  the  same 
principle,  the  representatives  of  a  deceased  person  who  has 
been  damnified  by  the  tort  of  another  may,  in  some  cases, 
sue  the  wrongdoer  as  upon  a  contract,  and  in  this  manner 
evade  the  operation  of  the  general  rule  (a).    In  Light fy  v.  Ziffhtiyr. 

Clauiton. 

(y)  See  the  whole  subject  very  fully  considered,  by  the 
Court  of  Appeal,  in  the  recent  case  of  Phillips  v.  Homfray^  24 
Ch.  D.  439;  52  L.  J.,  Ch.  833,  where  the  authorities  are 
referred  to. 

(z)  See  Chamberlain  v.  Williamson,  2  M.  &  S.  408 ;  Eay- 
mond  V.  Fitch,  2  G.  M.  &  R  588 ;  Phillips  v.  Homfray,  24 
Ch.  D.  at  pp.  456,  457  et  sea. ;  52  L.  J.,  (3i.  833. 

(a)  See  Knights  v.  Qiiarles,  4  Moore,  C.  P.  532. 

R.  C  c 


386 


EFFECT  OF  DEATH  UPOX  RIGHTS  OF  ACTION. 


Chap.  xill.    Ckmton  {b)y  the  plaintifF  was  the  master  of  an  appientioe 
'  who  had  been  wrongfully  seduced  from  the  plaintifi's  ser- 

vioe  by  the  defendant.  The  action  was  framed  m  assumpsit 
to  recover  for  the  work  and  labour  done  by  the  apprentice 
for  the  defendant.  The  Court  of  Common  Pleas  held  that 
the  plaintiff  was  at  liberty  thus  to  waive  his  right  to 
recover  damages  for  the  tort,  and  to  say  that,  being  en- 
titled to  the  labour  of  his  apprentice,  he  was  entitled  to 
recover  an  equivalent  for  that  labour  which  had  been 
bestowed  in  the  service  of  the  defendant.  In  that  case, 
therefore,  neither  the  death  of  the  plaintiff,  nor  that  of 
the  defendant,  would  have  been  a  bar  to  a  similar  action 
by  or  against  their  respective  representatives,  although,  as 
we  have  seen,  an  action  sounding  in  damages  for  the  tor- 
tious seduction  of  the  apprentice  would  have  abated. 
Action  for  It  was  said  by  Bichardson,  J.,  in  a  case  decided  in 

^te  of  1820  (c) :  "  If  a  person  contracts  with  a  coach  proprietor 

^^?"*^  ""  ^  ^  safely  and  securely  carried  from  one  place  to  anoth^, 
injurj  to  per-  and  through  the  negligence  of  the  servant  of  such  pro- 
^°'  prietor  the  coach  be  overturned,  in  oonsequenoe  of  which 

the  person  so  contracting  dislocates  or  fractures  a  limb, 
and,  owing  to  his  confinement  in  procuring  a  cure,  his  p^- 
sonal  property  sustained  an  injury ;  although  he,  during 
his  lifetime,  might  sue  the  proprietor  in  assumpsit  or  tortj 
still  his  representative  may  maintain  an  action  on  the  con- 
tracty  after  his  death,  to  carry  him  safely,  and  recover 
damages  for  the  injury  which  had  accrued  to  his  estate  from 
the  breach  thereof."  In  such  a  case,  of  course,  the  right 
to  sue,  even  in  contract,  for  the  mere  personal  injuries  and 
suffering  would  die  with  the  person  (rf). 

It  was  not  until  the  year  1874,  however,  that  it  was 
actually  decided,  in  accordance  with  this  dictum,  that 


(b)  1  Taunt.  112. 

(c)  Knights  v.  Quarks,  4  Moore,  0.  P.  532 ;  accord,  ^lion^- 
Midland  R.  Co,,  34  L.  J.,  C.  P.  at  p.  298,  per  WiUes,  J, 

{d)  Ante,  p.  385. 
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presentatives  are  entitled  to  sue  ex  contractu  in  leepect  of  Chap  zm. 
such  diminution  of  the  personal  estate  as  has  resulted  from 
expenditure  and  loss  of  income  in  the  deceased's  Ufetime, 
caused  by  a  breach  of  contract  inflicting  injuries  to  the 
person.  In  that  year  the  case  of  Pottery.  The  Metropolitan  ^itw  v.  U$u 
R.  Co,  (e)  came  before  Bramwell  and  Pigott,  BB.,  in  the 
Court  of  Exchequer.  It  was  an  action  by  the  widow  and 
executrix  of  one  Potter,  to  recover  compensation  for  the 
loss  occasioned  to  the  testator's  estate  by  reason  of  a  per- 
sonal injury  sustained  by  the  plaintiff,  in  her  husband's 
lifetime,  from  the  negligence  of  the  defendants  (/).  The 
declaration  alleged  that  the  defendants  had  contracted  to 
carry  the  plaintiff  as  a  passenger  upon  their  railway,  for 
reward  paid  to  them  in  that  behalf  by  the  testator ^  and  that 
the  injury  to  the  plaintiff  arose  from  a  breach  of  the  de- 
fendants' contract,  whereby  the  testator  lost  the  benefit  of 
her  serrice  in  his  business,  and  incurred  expense  in  nursing 
her  and  providing  medical  attendance,  and  lost  profits 
which  he  would  otherwise  have  made.  The  defendants 
demurred,  but  the  demurrer  was  overruled  by  the  above- 
mentioned  learned  judges,  who  decided  that  the  action 
was  maintainable.  Upon  error,  after  a  verdict  for  the 
plaintiff,  this  decision  was  unanimously  affirmed  by  the 


(<?)  30  L.  T.  765;  32  L.  T.  36.  In  1870,  an  action  was 
successfully  maintained,  in  Ireland,  by  an  administratrix  for 
damage  to  the  personal  estate  caused  by  the  explosion  of  a 
boiler  supplied  to  the  deceased,  who  was  himself  killed  by  the 
explosion ;  but  the  general  right  of  a  representative  to  sue  in 
respect  of  such  damages  was  not  disputed :  Bamett  v.  Lttcas^ 
Jr.  B.,  5  a  L.  140 ;  affirmed  ih.  6  0.  L.  247. 

(/)  The  husband  and  wife  joined,  during  the  former's 
lifetime,  in  suing  for  the  personal  injury  to  the  wife  (see  ante, 
p.  58).  The  husband  died  during  the  pendency  of  the  action, 
and  SLfter  issue  joined  a  suggestion  of  the  dea&  was  entered, 
and  the  action  was  continued  in  the  name  of  the  wife  alone. 
At  the  trial  she  obtained  a  verdict  for  1,000/.  It  will  be  seen 
that  the  second  action  was  brought  in  a  different  right  though 
the  plaintiff  was  the  same  person :  see  post,  p.  425. 

cc2 
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Chap.  XIII,  Exchequer  Chamber  {(j).  The  Court  held  that  there  was 
a  clear  cause  of  action,  arising  from  breach  of  a  contract 
made  \^ith  the  testator  and  damage  to  his  personal  estate, 
for  which  the  plaintiff,  in  her  representative  capacity,  was 
entitled  to  sue.  In  both  Courts  the  above  dictum  of 
Richardson,  J.  (//),  was  cited  with  approval  (r). 
Same  rule  In  the  above  case  the  deceased  was  not  himself  the  per- 

noTdeSased  ^^  ^^^  ^^  sustained  the  injuries  (A:),  and,  therefore,  an 
waa  person  attempt  was  made  on  this  ground  to  distinguish  the  ded- 
^radshaw  v.  ®^^^  ^^  ^^®  Subsequent  case  of  Bradshaw  v.  The  Lancashire  4" 
X.  #  Y,E,  Co,  Yorkshire  R.  Co.  (/),  where  the  plaintiff  sued  in  contract 
as  the  executrix  of  a  passenger  who  was  injured  in  a  rail- 
way accident  and  ultimately  died  from  the  injuries  so 
received.  Damage  to  the  personal  estate  was  alleged  in 
medical  expenses,  and  loss  of  profits  by  reason  of  the  tes- 
tator having  been  incapacitated  from  attending  to  his 
business.  A  verdict  having  been  found  for  the  plaintiff, 
the  defendants  obtained  a  rule  nisi  to  set  it  aside  on  the 
ground  that  the  maxim  Actio  personalis  moritur  cum  per- 
sond  applied ;  they  also  contended  that  the  damage  for 
loss  of  business  were  too  remote.  The  rule  was  discharged 
by  Grove  and  Denman,  JJ.,  the  former  saying  that  he 
failed  to  see  any  valid  distinction  between  this  case  and 

{ff)  32  L.  T.  36. 

(A)  Ante,  p.  386. 

1%)  The  dictum  to  the  contrary  contained  in  the  judgment 
of  the  Exchequer  Chamber,  delivered  by  Lord  Denman,  C.  J*, 
in  Drake  v.  Beckham,  12  L.  J.,  Ex.  at  p.  488,  was  cited  on 
behalf  of  the  defendants  in  Patterns  case  in  the  Exchequer 
Chamber,  and  therefore  it  must  be  considered  as  overruled  by 
the  later  case.  The  actual  decision  in  Drake  v.  Beckham  leras, 
that  an  already  accrued  right  of  action  arisiag  under  a  con- 
tract for  personal  service  entered  into  by  a  banlrupt,  did  pass 
to  his  assignees  in  bankruptcy:  see  post,  Chap.  XlV.,  p.  452. 

{k)  Compare  the  facts  in  Osborn  v.  GiUett,  ante^  p.  382. 
That  the  application  of  the  maxim  does  not  depend  upon  the 
cause  of  death,  see  ante,  p.  381. 

(/)  L.  E.,  10  C.  P.  189;  44  L.  J.,  C.  P.  148. 
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that  of  Potter  v.  Metropolitan^  8fc.  R.  Co.  (w) ;  whilst  the  Chap.  xni. 
latter  based  his  decision  more  particularly  upon  the  opinion 
of  Bichardson,  J.,  in  Knights  v.  Quarks  (»),  as  supported 
by  the  authority  of  Willes,  J.,  in  Alton  v.  Midland  R.  Co.  (o), 
and  of  SirE.  V.  Williams,  in  his  Treatise  on  Executors  {p). 
Both  the  learned  judges  held  that  the  damages,  in  respect 
of  the  injury  to  the  estate  caused  by  the  testator's  Inability 
to  attend  to  his  business,  being  the  direct  result  of  the  de- 
fendants' breach  of  contract,  were  clearly  recoverable  {q). 
Although  some  doubt  has  been  thrown  upon  the  correct-  Bnukhaw  y. 

•*•••  T   A  TT  R  Co 

ness  of  the  decision  in  this  case  upon  the  first  point — /.  ^.,  rightly  de- 
the  right  to  maintain  the  action — owing  to  the  remarks  of  °^*^- 
Mellor  and  Quain,  JJ.,  in  Leggott  v.  Great  Northern  R, 
Co.  (r),  it  is  submitted  that  that  decision  is  amply  justified 
by  the  authorities  which  have  been  referred  to,  which  seem 
unquestionably  to  establish  that  wherever  a  breach  of  a 
contract  causes  direct  damage  to  the  personal  estate,  the 
representatives  of  the  deceased  are  bp  common  law  entitled 
to  sue  ex  contractu  in  respect  of  the  diminution  in  the  value 
of  the  personal  estate.  It  is  worthy  of  notice  that  neither 
the  learned  judges  who  decided  Bradshaw  v.  Lancashire 
8f  Yorkshire  R.  Co.^  nor  those  who  sat  in  Leggott  v.  Great 
Narthern  R.  Co.  seem  to  have  been  aware  of  the  fact  that 
prior  to  the  decision  in  Potter  v.  Metropolitan^  8fc.  R.  Co. 
a  similar  action  had  been  successfully  maintained  in 
Ireland  {s). 

In  cases  in  which  an  action  ex  delicto  has  been  com-  Death  of 
menced  in  the  High  Court  by  or  against  a  person  who  ^^^  pendente 

(m)  Supra. 

(n)  Ante,  p.  386. 

(o)  34  L.  J.,  C.  P.  at  p.  298. 

{p)  Page  799  (7th  ed.). 

(^)  As  to  remoteness  of  damage,  see  ante^  Chap.  XII.,  p2).  34  6 
et  sea. 

(r)  1  Q.  B.  D.  at  pp.  606,  607;  45  L.  J.,  Q.  B.  567.  Sec 
post,  p.  399,  as  to  the  remarks  of  Quain,  J.,  in  this  case ;  see 
also  post,  p.  426. 

(»)  Ante,  p.  387,  note  («). 
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Chap.  XIII.    dies  before  the  yerdiot  or  finding  of  the  issues  of  fact  there 
is  no  power  to  continue  the  proceedings  by  making  the 
personal  representatives  parties,  unless  the  cause  of  action 
R.  8.  C.  do      is  such  as  to  survive;  for  the  present  Rules  of  Procedure  {(), 
of  law.  like  the  provisions  of  the  Common  Law  Procedure  Act, 

1852,  do  not  alter  the  rules  of  law  as  to  the  termination  or 
survival  of  rights  of  action  upon  death.  Thus,  if  a  ser- 
vant sue  his  master  in  the  Queen's  Bench  Division  for 
personal  injuries  caused  by  the  defendant's  negligence,  or, 
if  a  stranger  bring  a  similar  action  in  that  Division  against 
an  employer  for  the  tort  of  one  in  his  service,  then,  in 
either  case,  should  the  plaintiff  or  defendant  die  at  any 
time  before  the  determination  of  the  questions  of  fact  by 
the  jury,  or  by  the  judge,  if  it  be  tried  without  a  jury, 
the  action,  being  one  which  abates  under  the  Coomion 
Law  rule,  cannot  be  continued  by  or  against  the  repres^i- 
tatives  (<().  Similarly,  if  an  action  of  tort  has  been  re- 
ferred to  an  arbitrator,  and  one  of  the  parties  dies  after 
the  hearing  but  before  the  award  is  made,  his  repre- 
sentatives cannot  be  substituted  in  his  place,  for  the  juris- 
diction of  the  arbitrator  is  determined  (x). 
DeaUi  after  On  the  other  hand,  although  the  cause  of  action  is  one 
^"    ^  »  which  abates  upon  death,  if  the  death  of  the  plaintiff  or 

defendant  does  not  take  place  until  after  the  finding  of  the 
verdict  or  of  the  issues  of  fact,  judgment  may  be  entered 
notwithstanding  the  death  {y).    But  if  a  plaintiff  or  de- 


(0  R.  s.  c,  Ord.  xvn. 

(m)  See  Flinn  v.  Perkins,  32  L.  J.,  Q.  B.  10.  This  is  an  «1 
fortiori  case,  as  it  was  decided  under  sect.  137  of  the  Common 
Law  Procedure  Act,  1852,  which,  imlike  the  present  rule 
(Ord.  xvn.  r.  1),  did  not  specify  the  survival  of  the  cause  of 
action  as  a  condition  precedent  to  the  continuance  of  the  pro- 
ceedings. 

(x)  See  Bowker  v.  Evans,  54  L.  J.,  Q.  B.  421. 

(y)  Ord.  xvn.  r.  1,  ad  Jin,  This  latter  part  of  the  rule  is 
an  addition  to  the  corresponding  rule  (Ord.  L.  r.  1)  in  the 
B.  S.  C.  1875;  it  is  similar  to  the  provisions  of  sect.  139  of 
the  G.  L.  P.  Act,  1852  (as  to  this  section,  see  Kramer  v.  Wigy^ 
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fendant  die  afier  an  interlocutory  judgment  and  before  a  Cl&ap.  zni. 
final  judgment  has  been  obtained,  the  action  abates  unless 
it  is  such  as  might  have  been  originally  instituted  or  main- 
tained by  or  against  the  representatives  of  the  deceased. 
Thus,  if  an  action  be  brought  to  recover  damages  for  injury 
to  a  house  by  the  working  of  subjacent  minerals,  and  judg- 
ment is  given  in  favour  of  the  plaintiff  upon  a  special  case, 
but  it  is  referred  to  an  arbitrator  to  assess  the  damages, 
where  the  defendant  dies  before  the  assessment  has  been 
made,  his  representative  cannot  be  added  as  a  defendant  (s) 
because  the  proceedings  against  the  deceased  are  not  com- 
plete at  the  time  of  his  death  {a). 

As  to  actions  in  the  County  Courts  it  is  provided  (6)  that  Ojunty  Court, 
where  a  sole  plaintiff  or  defendant,  or  one  or  more  of  to  action  m. 

mark,  L.  R.,  1  Ex.  241 ;  35  L.  J.,  Ex.  148),  except  that,  under 
that  enactment,  judgment  could  only  be  entered  within  two 
terms  after  verdict.  This  section  is  repealed  by  the  Statute 
Law  Eevision,  &c.  Act,  1883  (46  &  47  Yici.  c.  49\  As  to  entry 
of  judgment  nunc  pro  tunc,  where  a  delay  has  oeen  the  act  of 
the  Court,  see  Oid.  XLL  r.  3;  Archbold's  Frac.  (14th  ed.), 
p.  1029.  Leave  to  issue  execution  is  necessary  if  there  has  been 
a  change  in  the  parties  by  death  after  judgment :  Ord.  XLII. 
r.  23 :  see  Mercer  v.  Lawrence,  26  W.  K.  506.  A  person 
cannot  be  added  as  a  defendaoit  after  final  judgment  has  been 
entered:  AiL-Gen.y.  Corporation  of  Birmingham,  15  Ch.  D. 
423 ;  Keith  v.  Butcher,  25  Ch.  D.  750 ;  53  L.  J.,  Ch.  640. 

(z)  That  is  to  say,  unless  the  facts  of  the  case  bring  it 
within  3  ft  4  Will.  4,  c.  42,  post,  p.  401. 

(a)  Chapman  v.  Day,  49  L.  T.  436,  reversing  the  decision 
of  the  Q.  B.  D.  (48  L.  T.  907),  upon  the  authority  of  Phillips 
V.  Homfray,  24  Ch.  D.  439 ;  52  L  J.,  Ch.  833.  Sect.  140  of 
the  C.  li.  F.  Act,  1852,  contained  specific  provisions  as  to  the 
issue  of  writs  of  revivor  upon  the  death  of  one  of  the  parties, 
after  interlocutory  and  before  final  judgment  (see  Day  s  C.  L. 
P.  Acts  (4th  ed.),  p.  157) ;  but  this  provision  is  repealed  by 
the  Statute  Law  Bevision,  &c.  Act,  1883  (46  &  47  Yict.  c.  49), 
and  Ord.  XYII.  appears  to  make  no  distinction  between  death 
before  and  death  alter  an  interlocutory  judgment.  Therefore 
the  proper  course,  in  either  case  where  the  cause  of  action 
survives,  would  seem  to  be  to  take  out  a  summons,  under  that 
order,  to  have  the  personal  representative  added  as  a  party. 

(&)  By  Ord.  XY.  r.  4,  of  the  County  Court  Bules. 
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Death  after 
hearing  and 
before  judg- 
ment. 


Chap,  zin,  several  plaintiffs  or  defendants  shall  die  before  judgment  (c), 
the  action  shall  not  abate  if  the  came  of  action  survive  or 
continue.  And  notice  is  to  be  given  to  the  registrar  of 
any  assignment  or  devolution  of  the  estate  or  title  of  a 
plaintiff  or  defendant,  in  order  that  the  person  to  or  upon 
whom  the  estate  or  title  has  devolved  may  be  snbstitated 
as  plaintiff  or  defendant  {d).  But  as  regards  actions  in 
these  Courts,  there  is  no  provision  similar  to  that  regulating 
actions  in  the  High  Court  {e)^  that  judgment  may  be 
given  notwithstanding  the  death  of  one  of  the  parties 
between  verdict  and  judgment,  although  the  cause  of 
action  does  not  survive.  Nor  do  the  County  Courts  Acts 
or  Eules  expressly  confer  upon  the  judge  any  power  to 
antedate  his  judgment  (/).  Therefore,  if  the  judge  reserves 
judgment  at  the  hearing  of  an  action  which  faUs  under  the 
common  law  rule,  it  may  be  doubted  whether  the  death  of 
the  plaintiff  or  defendant  before  judgment  is  given  will 
not  cause  the  action  to  abate,  although  a  verdict  has  been 
found  prior  to  the  death. 

It  is  submitted,  however,  that  as  the  superior  courts  bad 
always  power  at  common  law  to  enter  a  judgment  nunc  pro 
tunc  in  order  to  prevent  prejudice  to  one  of  the  parties 
through  a  delay  caused  by  the  act  of  the  Court  (g),  this 
power  is  one  of  "  the  general  principles  of  practice  "  which 
may  be  adopted  and  applied  to  actions  in  the  County 
Courts,  by  virtue  of  the  provisions  of  section  78  of  the 
County  Courts  Act,  1846  (A). 


(c)  As  to  issue  of  execution  by  and  against  the  representa- 
tives of  persons  who  die  after  judgment,  see  County  Court 
Rules,  Ord.  XV.  rr.  6,  7,  8. 

(rf)  lb,  rr.  1-3. 

(e)  Ante,  p.  390. 

(/)  Compare  R.  S.  C,  Ord.  XLI.  r*  3,  ante,  p.  391,  note  (y). 

iff)  ^^' 

(A)  9  &  10  Vict.  c.  95.     The  portion  of  the  section  referred 

to  is  left  unrepealed  by  the  Statute  Law  Revision  Act,  1875 

(38  &  39  Vict.  c.  66).     For  instances  in  which  it  has  been 

held  that  County  Courts  have  powers  which  are  inheient  to 
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It  has  been  seen  (t)  that  in  oases  where  an  action  is  in    chap  xm. 
reality  brought  to  recover  property  of  the  plaintiff's,  which  Adding  repre- 
can  be  traced  to  the  defendant's  possession,  the  proceedings  sentatire  by 

t     ,      m  -1  jij'i      amendmeiit  of 

although  in  form  ex  delicto  may  be  prosecuted  notwith-  writ,  &c. 
standing  the  death  of  the  wrongdoer.  Accordingly,  in  a 
case  in  which  the  plaintiff  sued  three  defendants  to  recover 
unliquidated  damages  for  tort,  and  one  of  the  defendants 
died  after  notice  of  trial  but  before  the  hearing,  Fry,  J., 
held  that  although  the  administrator  of  the  deceased  de- 
fendant could  not  be  made  a  party  under  B.  S.  C.  1875, 
Ord.  L.  (A:),  because  the  cause  of  action  set  up  was  not 
such  as  survived,  yet  upon  an  allegation  by  the  plaintiff 
that  the  estate  of  the  deceased  had  been  benefited  by 
reason  of  the  matters  complained  of,  an  order  might  be 
made  under  E.  S.  C.  1875,  Ord.  XVI.  r.  13,  and  Ord. 
XXVll.  r.  1  (/),  giving  the  plaintiff  leave  to  add  the 
administrator  as  a  defendant  and  to  amend  the  writ  and 
statement  of  claim  by  alleging  facts  showing  a  cause  of 
action  which  did  survive  against  the  defendant's  repre- 
sentatives {m). 

The  result  of  the  foregoing  remarks  may  be  thus  stated —  Present  ex- 
The  common  law  rule  will  prevent  the  commencement  or  J^^if  ^'^^ 
put  a  stop  to  the  continuance  of  any  action  founded  upon 


the  jurlsdietion  of  the  superior  Court,  see  Chinn  v.  BulUn,  8 
C.  B.  447 ;  19  L.  J.,  C.  P.  42  ;  Robinson  v.  Lawrence^  7  Exch. 
123;  Outhwaiie  v.  Hudson,  ib.  380;  21  L.  J.,  Ex.  151  ;  Bel- 
lamy V.  ffot/le,  L.  R,  10  Ex.  220 ;  44  L.  J.,  Ex.  169.  In 
Wifber/orce  v.  Sowton,  48  L.  J.,  C.  P.  28,  it  was  held  that  a 
County  Court  judge  had  no  power  to  post-date  his  judgment 
in  order  to  extend  an  appellant^ s  time  for  moving  under  sect,  6 
of  the  County  Courts  Act,  1875,  but  the  ground  of  the  decision 
was  that  such  a  power  would  in  effect  enable  the  judge  to  re- 
peal the  provisions  of  that  enactment. 

(i)  Ante,  p.  385. 

{k)  E.  8.  C.  1883,  Ord.  XVII. 

(0  B.  S.  C.  1883,  Ord.  XVI.  r.  11 ;  and  Ord.  XXVHI.  r.  1. 

(m)  AshUnf  v.  Taylor,  10  Ch.  D.  768 ;  48  L.  J.,  Ch.  406. 
As  to  what  such  a  statement  of  claim  should  contain,  see 
PhiUips  V.  Homfray,  24  Ch.  D.  439 ;  52  L.  J.,  Ch.  833. 
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a  tort,  whether  to  person  or  property,*  oommitted  or  suffered 
by  an  individual  who  has  died  unless,  (A)  independently 
of  the  wrong  there  is  another  cause  of  action  between  the 
parties  based  upon  an  express  or  implied  contract  (n),  or 
(B)  prior  to  the  death  an  action  has  been  oommenoed  in 
respect  of  the  tort,  and  has  been  prosecuted  down  to  a 
finding  of  the  issues  of  fact  (o).  So  far  as  relates  to  toits 
whioh  result  in  bodily  injuiy  only,  the  rule  is  absolute,  the 
right  and  liability  to  an  action  for  damages  perish  upon 
the  death  alike  of  the  injiured  person  or  the  wrongdoer. 

It  will  be  proper,  therefore,  now  to  examine  the  enact- 
ments upon  this  subject  with  a  view  to  ascertaining  what 
legislative  exceptions  have  been  made  to  the  general  rule, 
and  to  what  extent  it  prevails  at  the  present  day. 

As  the  statutes  upon  the  subject  are  few,  it  will  be  more 
convenient  to  take  them  in  a  chronological  order,  especiaUy 
as  this  arrangement  falls  in  with  their  classification  aa 
relating  to — (1)  Torts  to  property,  and  (2)  Torts  to  the 
person. 

Between  these  two  classes  of  wrongs  the  English  law 
has  always  made  and  still  makes  a  very  great  difference  in 
regard  to  the  rights  and  liabilities  of  the  personal  repre- 
sentatives of  deceased  persons. 

It  is  evident  that  at  a  very  early  period  it  was  felt  to  be 
an  injustice  that  the  application  of  the  maxim  Actio  per- 
8onali%  moritur  cum  persond  should  deprive  the  representa- 
tives of  deceased  persons  of  the  remedies  which  such  persons 
would  themselves  have  had  for  injuries  to  their  personal 
property  in  their  lifetime.  This  is  apparent  from  the  fact 
that  the  first  enactment  dealing  vnih  the  subject  was 
passed  as  far  back  as  the  year  1330.  The  statute  in  ques- 
tion (/?),  which  is  generally  called  "2)«  bonis  asportatii,'' 

(n)  Ante,  p.  385. 

(o)  Ante,  p.  390.  Or,  possibly,  in  the  case  of  a  County 
Court  action,  unless  judgment  has  been  given  before  the 
death.     See  ante,  p.  392. 

(/>)  4  Edw.  3,  c.  7. 
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commenoes  with  a  reoital  that  *^  In  times  past  executors    Chap.  xiil. 

have  not  had  actions  for  trespasses  done  to  their  testators, 

as  of  the  goods  and  chattels  of  the  same  testators  carried 

away  in  their  life,  and  so  such  trespasses  have  hitherto 

remained  unpunished."    It  then  proceeds  to  enact  *^  That 

the  executors  (q)  in  such  cases  shall  have  an  action  against 

the  trespassers  to  recover  damages,  in  like  manner,  as  they, 

whose  executors  they  he,  should  have  had  if  they  were  in 

Hfe." 

Had  this  statute  been  construed  strictly,  it  would  not  in  Act  not 
many  instances  have  mitigated  the  hardship  of  which  per-  ^e/  ^^" 
sonal  representatives  complained.  Being  a  remedial  enact- 
ment, however,  several  cases  not  strictly  comprehended  in 
its  terms  have  been  held  to  come  within  the  equity  of  the 
statute,  which,  as  was  said,  in  a  case  temp.  Charles  II.  (r), 
''hath  been  always  expounded  largely."  Thus,  it  was 
early  ruled  under  the  statute  that  an  action  lay  by  the 
administrator  of  an  intestate,  *'  for  it  is  in  equal  mis- 
chief "  (s) ;  and  also  that  trovei''  might  be  maintained  by 
the  personal  representatives  for  a  conversion  in  the  lifetime 
of  the  testator,  although  the  Act  in  terms  does  not  include 
this  form  of  action,  for,  as  was  said  by  Lord  EUenborough, 
C.  J.  {t)y  the  statute  apparently  uses  the  word  "trespass" 
OS  meaning  a  wrong  generally,  and  ''trespassers"  as 
wrongdoers.    So  also,  although  the  statute  speaks  only  of 

{q)  By  25  Edw.  3,  st.  5,  c.  5,  **  Executors  of  executors  shall 
have  actions  ...  of  goods  carried  away  of  the  first  testator 
...  in  the  same  manner  as  the  first  testator  should  have  had 
if  he  were  in  life." 

(r)  Emerson  v.  Emerson,  1  Vent.  187.  "The  statute  of 
Edw.  3  is  a  remedial  law,  which  has  always  been  taken  by 
equity ;  wherever  there  is  a  matter  of  property  in  question  it 
is  brought  within  the  statute : "  per  Powell,  J.,  in  Bertoick  v. 
uindrewsj  2  Ld.  Baym.  97 1,  974.  And  see  per  Lord  Ellen- 
borough,  C.  J.,  in  Wilson  v.  Knuhley,  7  East,  at  pp.  134,  135. 

(«)  Smith  V.  Vanger  Colgay^  Cro.  Eliz.  384 ;  Twycross  v. 
Granty  4  C.  P.  D.  40,  and  per  Bramwell,  L.  J.,  at  p.  46;  S,  C, 
-48  L.  J.,  C.  P.  1. 

(/)   Wilson  V.  Knubley,  supra. 
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Chap.  xm.    goods  '^  carried  away,"  this  expression  has  been  oonstmed 
to  include  any  injury  to  the  personal  estate,  whereby  it 
has  been  diminished  or  has  become  less  beneficial  to  the 
representatives  {u). 
To  what  in-         On  the  other  hand,  it  was  always  held  that  the  enact- 
not  ext^d^^  ment  could  not  be  construed  to  extend  to  injuries  to  the 
person  of  the  deceased  (ar),  or  to  his  freehold  (j/) ;  but  it 
has  been  decided  that  an  injury  to  a  chattel  real  does  fall 
within  the  Act  («). 
Twyero$8  y.  Coming  to  more  recent  decisions  under  this  statute,  the 

(^rant.  ^^^^^  ^j  Ttci/cros8  V.  Grant  (a),  in  1878,  must  be  referred  to. 

That  was  an  action  to  recover  700/.,  the  price  of  certain 
shares  which,  by  the  fraudulent  conduct  of  the  defendants, 
the  plaintiff  had  been  induced  to  buy.    A  verdict  and 
judgment  were  given  for  the  plaintiff,  but  it  was  ordered 
that  the  700/.  should  be  paid  into  Court  pending  an  ap- 
peal.    Before  the  appeal  came  on  for  hearing  the  plaintifi 
died.     The  defendants  contended  that  the  administratrix 
cDuld  not  be  made  a  party  to  the  action,  because  the  action 
being  in  tort  the  right  to  sue  was  determined  by  the  death 
of  the  intestate,  but  this  contention  was  overruled  both  by 
the  Queen's  Bench  Division  and  the  Coiu-t  of  Appeal 
Bramwell,  L.  J.,  alluding  to  the  liberal  construction  which 
had  always  been  placed  upon  this  enactment,  said  that  it 
had  always  been  held  to  extend  to  all  torts  exoept  those 
relating  to  the  freehold,  and  those  where  the  injury  done 
is  of  a  personal  nature — t.  c,  bodily  injury— and  that  it  is 


(m)  See  Mason  v.  Dixon^  Latch,  167;  Berwick  v. 
2  Ld.  Raym.  971;  Com.  Dig.  tit.  Administration   (B.   13 
WheatUyy.  Lane,  1  Wms.  Saund.  217b  (ed.  1871,  p,  244;. 
and  1  Wms.  Executors,  pp.  791,  792  (7th  ed.). 

(x)  See  Mason  v.  Dixon,  Latch,  at  pp.  168,  169. 

(y)  Emerson  v.  Emerson,  1  Vent.  187:  and  see  1  WniB.Ex^ 
cutors,  p.  793  (7th  ed.). 

(z)  Hone  v.  Hamilton,  9  Ir.  R.  C.  L.  15.  This  point  wa? 
argued  in  Adam  v.  Inhabitants  of  Bristol,  2  A.  &  £.  389»  b^ 
it  became  unnecessary  to  decide  it. 

(a)  4  C.  P.  D.  40;  48  L.  J.,  C.  P.  1. 
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sufficient  if  from  the  nature  of  the  injury  it  must  diminish    Chap.  xili. 

the  personal  assets.    Brett,  L.  J.,  said  (6),  "Wherever  a  " 

breach  of  contract  (c)  or  a  tort  has  been  committed  in  the 

lifetime  of  a  testator,  his  executor  is  entitled  to  maintain 

an  action,  if  it  is  shown  upon  the  face  of  the  proceedings 

that  an  injury  has  accrued  to  the  personal  estate."    His 

Lordship  also  remarked  that  it  was  sufficient  if  the  fact  of 

the  injury  appeared  by  necessary  implication.     Cotton, 

L.  J.,  concurred,  sajdng  that  the  personal  estate  had  vested 

in  the  administratrix,  and  she  could  successfully  claim 

compensation  for  any  injury  to  it. 

From  a  review  of  the  cases,  under  4  Edw.  III.  c.  7,  it  Action  for 
will  be  apparent,  therefore,  that  from  the  earliest  times  assets  re^t^ 
there  has  been  an  unbroken  current  of  authorities  in  fa-  ^»  ^™  ^^ 
vour  of  an  interpretation  most  beneficial  to  the  rights  of 
personal  representatives  wherever  there  has  been  a  tort 
resulting  in  damage  to  the  personal  estate.  Accordingly, 
it  was  suggested  in  the  last  edition  of  this  work  {d)  that 
if  a  servant  whilst  in  the  performance  of  his  duties  re- 
ceives a  personal  injuiy  for  which  his  master  is  responsible 
ex  delicto  (e),  and  as  a  result  of  such  injury  the  servant  is 
disabled  from  following  his  employment,  and  incurs  medi- 
cal and  other  expenses,  and  afterwards  dies  from  causes 
unconnected  with  the  injury;  then,  although  no  action 
would  lie  under  Lord  Campbell's  Act  (/),  the  representa- 
tives may  sue  under  the  statute  of  Edw.  III.  in  respect 
of  the  damage  so  caused  to  the  personal  estate  whereby 
the  assets  of  the  deceased  have  been  diminished.  The 
same  remark  would,  of  course,  apply  to  the  case  of  a 


4  C.  P.  D.  at  p.  46 ;  48  L.  J.,  C.  P.  at  p.  3. 
Ante,  p.  385. 
(ii)  2nd  ed.  p.  100. 
(e)  It  should  be  remembered  that  in  general  such  an  action 
by  a  servant  against  his  master  is  founded  upon  a  breach  of 
duty  by  the  latter,  t.«.,  negligence,  and  is  therefore  one  of  tort, 
and  not  of  contract :  see  ante,  p.  141 . 
{/)  9  &  10  Vict.  c.  93,  post,  p.  408. 
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Chap.  xill.  stranger  personally  injured  by  the  tortious  act  of  another's 
servant  for  which  the  master  is  liable.  We  have  already 
seen  (g)  that  if  the  circumstanoes  were  such  that  the  in* 
jured  person,  whether  servant  or  stranger,  oould  have  sned 
ex  contractu  (A),  an  action  by  the  representatives  would  lie 
at  common  lair. 

To  the  view  thus  adopted  by  them  the  authors,  after 
much  consideration,  still  adhere,  though  it  must  be  con- 
fessed that  they  do  so  with  diffidence,  seeing  that  it  is  in 
conflict  with  the  decision  of  Denman,  J.,  and  Pollock,  B., 

ruiunff  V.  G.    in  the  recent  case  of  Pulling  v.  Great  Eastern  M.  Co.  (i). 

£.  R.  Co.  j^  ^jjj  therefore  be  necessary  to  examine  this  ease  with 
some  care,  in  order  to  show  the  authors'  reasons  for  ven- 
turing to  doubt  the  correctness  of  the  determination.  The 
facts  of  the  case  were  very  simple,  and  brought  it  directly 
within  the  principle  of  those  above  suggested.  One  Pulling, 
who  in  relation  to  the  defendants  was  in  the  positioii  of  a 
member  of  the  public  only,  while  passing  over  a  level 
crossing  upon  the  defendants'  line  was  knocked  down  and 
injured  by  one  of  their  engines.  Pulling  commenced  an 
action  against  the  defendants  in  respect  of  these  injuries, 
which  he  alleged  to  have  been  caused  by  their  negligence, 
and  upon  his  death  his  administratrix  was  substituted  as 
plaintiff.  The  statement  of  claim  delivered  by  her  alleged 
that  in  consequence  of  his  injuries  the  deceased  was  pre- 
vented from  following  his  occupation  and  earning  wages, 
and  incurred  medical  and  other  expenses  during  his  illness, 
and  that  at  the  time  of  his  death  his  personal  estate  and 
effects  were  much  diminished  in  value  by  reason  of  these 
circumstances.  The  defendants  demurred,  and  the  Ckmrt 
gave  judgment  for  them  upon  the  ground  that,  as  the 
action  was  one  of  tort,  and  the  expenditure  and  loss  arose 


(y)  Ante,  p.  385. 

(A)  The  servant  might  be  entitled  to  sue  for  the  breadi  of 
some  special  contract  to  provide  particular  precautions  for  his 
safety.     See  ante,  pp.  136,  137. 

(i)  9  Q.  B.  D.  110;  51  L.  J.,  Q.  B.  453  (1882). 
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solely  from  a  bodily  injury  to  the  deceased,  they  could  not    Chap.  XIIL 
hold  that  the  action  was  maintainable  by  his  representative 
mthout  entirely  abrogating  the  maxim  Actio  persmiaUa 
inontur  cum  perswid. 

The  only  authorities  referred  to  in  the  judgment  were  Decision  in 
Bradshaw  v.  Lancashire  and  Yorkshire  H.  Co.  (A),  Leggott  ^"^^"^^"cou- 
V.  Oreat  Northern  R.  Co,  (/),  and  Twycross  v.  Orant  (?/»).  sidered. 
With  respect  to  the  two  former  cases,  it  was  pointed  out 
that  they  were  actions  upon  contract.    In  truth,  as  has 
been  seen,  they  were  caaes  in  which  the  actions  lay  at 
common  law  and  not  under  the  statute ;  although  Quain, 
J.,  appears  to  have  thought  otherwise  in  Leggotfs  case  {n). 
But  notwithstanding  that  these  cases  thus  differed  in  their 
foundation  from  Pulling  v.  Great  Eastern  R.  Co.j  in  which 
there  was  no  contractual  relationship  between  the  deceased 
and  the  defendants,  it  should  be  remembered  that  in  both 
of  the  earlier  cases,  as  in  Fulling's,  the  damage  to  the 
estate  arose  entirely  from  an  injury  to  the  person  of  the 
deceased ;  and  also  that  the  common  law  maxim  applies 
equally  to  actions  ex  contractu  in  respect  of  bodily  injuries, 
as  to  actions  in  tort  for  the  like  injuries  (o).     Therefore  Rights  in 
these  were  cases  in  which  actions  were  maintained  at  com-  JlSaomd  in- 
mon  law  by  personal  representatives,  although  the  damage  i^^  ^^  o^ 
to  the  estate  flowed  solely  from  a  bodily  injury  in  respect  estaS^^- 
of  which  they  had  no  right  of  action ;  and  to  the  extent  of  ^^^e. 
showing  that  rights  of  action  in  respect  of  bodily  injury 
and  those  in  respect  of  the  consequential  damage  to  the 
estate  are  divisible,  in  the  sense  that  one  action  may  be 
maintained  by  personal  representatives,  although  the  other 
cannot,  it  is  submitted  that  Bradshaics  case  (putting  out  of 
consideration  LeggotCs  case^  in  which  the  judges  only  pro- 
fessed to  follow,  without  assenting  to,  that  decision)  is  an 

{k)  L.  R.,  10  0.  P.  189 ;  44  L.  J.,  0.  P.  148 ;  ante,  p.  388. 

(0  1  Q.  B.  D.  599 ;  45  L.  J.,  Q.  B.  557. 

(m)  4  C.  P.  D.  40 ;  48  L.  J.,  C.  P.  1 ;  ante,  p.  396. 

(n)  1  Q.  B.  D.  at  p.  606. 

(o)  Ante,  p.  385, 
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dtp.  xm.  authority  in  favour  of  the  right  to  maintaiii  actioiis  similar 
to  Pulling  V.  Great  Eastern  i2.  Co.  (p).  Looked  at  in  this 
light,  the  decision  in  Potter  y.  Lancashire  and  Yorkshire 
R.  Co,y  and  the  other  authorities  referred  to  on  a  former 
page  {q)y  are  also  corrohorative  of  the  view  taken  hy  the 
authors,  notwithstanding  that  they,  too,  were  founded 
upon  contract  (r). 

Lastly,  the  language  of  the  judges  in  the  Court  of 
Appeal,  in  Twycross  y.  Grant  («),  certainly  seems,  as  was 
practically  admitted  by  Denman,  J.,  in  Pulling* 9  case  (/)) 
to  carry  the  rights  of  personal  representatives  to  the  extent 
of  a  capacity  to  sue  in  respect  of  all  torts  causing  a  dimi- 
nution of  the  personal  estate ;  and  this,  as  has  been  Been, 
is  in  entire  accord  with  the  earlier  authorities  under  the 
Act  (w). 

Denman,  J.,  distinguished  the  decision  in  Ttcycross  t. 
Grant  from  the  case  before  him,  on  the  ground  that  in  the 
former  the  cause  of  action  was  the  pecuniary  damage  done 
to  the  intestate's  estate  by  the  non-fulfilment  of  a  stata- 
tory  obligation,  whilst  in  the  latter  the  tort  complained  of 
was  an  injury  to  the  person  arising  from  the  defendant's 
negligence.  It  is  undoubtedly  true  that  it  has  always 
been  ruled  that  the  statute  has  given  no  right  of  action 
in  respect  of  injuries  to  the  person  of  the  deceased — as  ia 
cases  of  assault,  false  imprisonment,  &c. ;  but  this  distinc- 
tion between  injuries  to  person  and  to  property  arose 


(j?)  It  will  be  observed  that  Denman,  J.,  took  part  in  both 
decisions. 

{q)  Ante,  p.  386. 

(r)  That  a  negligent  act  causing  simultaneous  damage  to 
the  person  and  property  of  another  gives  rise  to  two  distinct 
causes  of  action,  and  that,  therefore,  recovery  in  respect  of 
one  is  not  a  bar  to  a  second  action  in  respect  of  the  other,  see 
Brunsden  v.  Humphrey ,  14  Q.  B.  D.  141 ;  53  L.  J.,  Q.  B.  476: 
post,  Chap.  XIV.,  p.  457. 

(b)  4  C.  P.  D.  40;  48  L.  J..  C.  P.  1. 

(/)  9  Q.  B.  D.  at  p.  112 ;  51  L.  J.,  Q.  B.  453. 

(«)  Ante,  p.  395. 
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entirely  from  the  language  of  the  Act  itself,  for  at  common  Chap.  xm. 
law  the  representatives  had  no  right  to  sue  for  any  tortious 
injury,  whether  to  person  or  property.  The  only  reason 
for  excepting  injuries  to  the  person  from  the  operation  of 
the  Act,  was  that  it  spoke  only  of  "  goods  "  carried  away, 
and  personal  suffering  and  loss  of  comfort  could  not  be 
said  to  fall  within  this  category.  But  where,  as  in  Pul-  SembU,  repre- 
ling^s  case,  a  personal  injury  has  caused  distinct  damage  to  J^y  g^ 
the  personal  estate,  there  seems  to  be  no  sufficient  reason 
for  excluding  the  representatives  from  the  benefit  of  the 
Act,  seeing  that  the  cause  of  action  is  the  damage  to  the 
estate,  and  they  do  not  claim  to  recover  for  the  suffer- 
ings, &c.  of  the  deceased.  It  has  been  already  pointed 
out  that  these  causes  of  action  are  divisible  in  actions  ex 
contractu,  and  it  is  submitted  that  by  a  parity  of  reasoning 
the  personal  representatives  may  sue  ex  delicto  under  the 
statute,  as  for  a  diminution  of  the  estate,  although  they 
have  no  right  of  action  in  respect  of  the  bodily  sufferings. 

The  statute  4  Edw.  III.  c.  7  left  a  marked  distinction  3  &  4  Will.  4, 
between  the  rights  and  the  liabilities  of  the  personal  repre-  aixd^iiSwUties 
sentatives  of  deceased  persons;  for  whilst,  in  many  instances,  o/  repreeenta- 
they  might  have  a  right  to  sue  under  that  Act  for  tortious 
damage  to  the  property  (x)  of  the  deceased,  they  were  in  no 
case  liable  for  his  torts  to  the  property  of  others,  unless 
the  circumstances  were  such  that  the  person  damnified 
eould  waive  the  tort  and  sue  ex  contractu  (t/) .    This  inequality 
has  been  partially  removed  by  3  &  4  Will.  IV.  c.  42,  which 
also  gives  both  to  and  against  personal  representatives  a 
remedy  for  tortious  injuries  to  real  property,  which,  as  has 
been  seen  (2),  were  not  provided  for  by  the  Act  of  Edw.  III. 
By  the  2nd  section  of  the  above  statute  of  Will.  IV.  (a), 
the  executors  or  administrators  of  any  person  deceased 

(j;)  As  to  injuries  to  the  person^  see  ante,  pp.  380,  386,  and 
post,  p.  407. 

(y)  Ante,  p.  385. 
(z)  Ante,  p.  396. 
(fl)  3  &  4  Will.  4,  c.  42.- 

K.  1)  }) 
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Chap.  zm.    may  sue  for  an  injury  committed  in  his  lifetime  to  his 
'  real  estate,  provided  such  injury  has  been  committed  within 

six  calendar  months  before  his  death,  and  the  action  be 
brought  within  one  year  after  it.  The  same  section  also 
provides  that  an  action  may  be  maintained  against  the 
executors  (6),  or  administrators,  of  any  person  deceased,  for 
any  wrong  committed  by  him  in  his  lifetime  to  another  in 
respect  of  his  property  real  or  personal^  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be 
brought  within  six  calendar  months  after  the  representa- 
tives have  taken  upon  themselves  the  administration  (<;). 
Difference  as  With  reference  to  this  statute  it  will  be  noticed  that 
linSte^on.^  there  is  a  considerable  difference  in  the  limitations  of  time, 
in  regard  to  the  date  of  the  tortious  act  and  the  time  at 
which  the  action  is  brought,  according  as  the  represen- 
tatives are  suing  or  being  sued,  and  also  according  sjb  the 
subject-matter  of  the  action  is  a  tort  to  real  or  to  personal 
property.  Where  the  personal  representatives  are  suing 
imder  4  Edw.  III.  c.  7  (rf),  for  a  tortious  injury  in  the 
deceased's  lifetime  to  his  personal  property,  they  have  the 
same  time  in  which  to  bring  an  action  as  the  deceased  him- 
self would  have  had;  e.g.^  in  irovet*  the  action  can  be 
brought  at  any  time  within  six  years  from  the  alleged  con- 
version (e).  In  such  a  case,  therefore,  it  is  immaterial  at 
what  time  within  the  limited  period  the  deceased  died. 


(&)  This  would  include  an  executor  de  son  tort,  for  he  is 
under  the  same  liability  as  an  executor  properly  appointed : 
Carmickael  v.  Carmxchael,  2  Ph.  101;  Hilly.  Curtis,  jL.  E.,  1 
Eq.  90  ;  35  L.  J.,  Ch.  133.  As  to  the  right  of  an  executor  de 
son  tort  to  sue  a  mere  wrongdoer,  see  Oughton  v.  Seppmgs,  1 
B.  &Ad.  241. 

(c)  In  the  absence  of  any  evidence  of  intermeddling  by  the 
representatives  before  the  grant  of  probate  or  letters  of  ad- 
mmistration,  the  time  will  run  from  the  date  of  grant,  /n  rt 
WiUiams.  W.  N.  1884,  p.  242! 

(rf)  Ante,  p.  394. 

(e)  21  Jac.  1,  c.  16,  s.  3:  see  post,  Chap.  XTV.,  p.  459. 
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If,  however,  the  representatives  are  desirous  of  suing  for    Chap.  xm. 

injuries  to  the  testator's  real  property,  they  can  only  do  so  * 

by  virtue  of  the  above  Act  of  Will.  IV. ;  they  cannot, 

therefore,  charge  the  defendant  with  acts  which  have  been 

committed  more  than  six  months  before  the  death,  and 

they  must  commence  the  action  within  a  year  after  the 

death.     On  the  other  hand,  where  it  is  sought  to  sue  the 

personal  representatives  foi  torts  to  either  real  or  personal 

property  committed  during  the  lifetime  of  the  deceased  (/), 

the  above,  provisions  of  3  &  4  Will.  IV.  c.  42,  s.  2,  must 

be  strictly  complied  with ;  for,  as  apart  from  this  statute, 

the  right  of  action  would  determine  on  the  death  of  the 

person  liable,  his  representatives  cannot  be  successfully 

sued  unless  the  case  is  brought  within  the  terms  of  the 

enactment  {g).     Thus,  the  representatives  are  not  liable 

for  damage  to  property  caused  by  a  negligent  act  of  the 

deceased  which  took  place  more  than  six  months  before 

his  death,  unless  the  wrong  in  question  is  in  the  nature  of  Continaing 

a  contmmng  wrong,  givmg  a  cause  of  action  against  the       ^ 

deceased  de  die  in  dieniy  either  up  to  the  time  of  the  death 

or  up  to  a  day  within  six  months  before  the  death  (A). 

As  illustrating  what  may  constitute  sufficient  evidence  of 

a  continuing  wrong,  the  case  of  Richmond  v.  Nicholson  (t)  Richmond  v. 

may  be  referred  to.     That  was  an  action  of  trover  against 

an  executor  (under  the  statute),  for  the  conversion  of  a 

watch  by  his  testatrix.     The  plaintiff,  in  his  declaration, 

laid  the  conversion   as  having   taken  place  within  six 

months  next  before  the  death  of  the  testatrix,  but,  as  a 

{/)  As  to  the  acts  of  the  servants  of  the  deceased,  Bee  post, 
p.  407. 

(a)  See  Erskine  v.  Adeane  (L.  R.,  8  Ch.  at  pp.  760,  761;  42 
Jj.  J.,  Ch.  849),  where  the  claim  was  not  made  until  after  the 
expiration  of  the  appointed  time. 

(A)  See  Woodhouse  v.  Walker,  5  Q.  B.  D.  404.  408;  49  L.  J., 
Q.  B.  609.  Eg.,  a  negligent  omission  to  remedy  a  defect  in 
machinery  or  plant  likely  to  cause  damage  to  surrounding 
property  would  be  a  continuing  wrong. 

(•)  8  Scott,  134. 

1)  I)  '1 


404  EFFECT  OF  DEATH  UPON  RIGHTS  OF  ACTION. 

Chap.  xm.    faoty  the  watch  was  taken  by  her  more  than  six  months 
~         before  her  death.     There  was,  however,  evidenoe  of  a  de- 
mand made  by  the  plaintiff  upon  the  testatrix  for  the 
watoh  less  than  six  months  before  the  death,  and  the  Court 
held  that  the  jury  were  entitled  to  infer  from  this  that 
there  had  been  a  conyersion  by  the  testatrix  within  the 
statutory  period.     But,  if  an  action  be  commenced  against 
a  person  for  a  tort  to  property,  although  the  acts  com- 
plained of  continue  up  to  the  date  of  the  writ,  if  the  sole 
defendant  dies  before  the  trial  and  more  than  six  months 
after  the  commencement  of  the  action,  there  is  no  power 
to  substitute  his  representatives  as  defendants,  for  thej 
cannot  be  sued  under  the  statute,  and  the  action  must, 
therefore,  be  dismissed  (k). 
Series  of  ires-      On  the  other  hand,  where  a  deceased  person  had  been 
Seoease/per-   guilty  of  a  series  of  trespasses  by  taking  coal  out  of  a 
^^'  mine  of  the  plaintiffs,  it  was  held  that  the  fact  that  the 

plaintiffs  had  already  sued  the  personal  representatives  in 
trespass  under  3  cSb  4  Will.  IV.  c.  42,  s.  2,  in  respect  of  the 
coal  taken  by  the  deceased  within  six  months  of  his  death, 
did  not  prevent  the  plaintiffs  from  bringing  a  second  action 
as  for  money  had  and  received  (/)  in  respect  of  coal  taken 
antecedently  to  that  period  (m).  Lord  Denman,  C.  J., 
said,  that  the  conduct  of  the  plaintiffs  in  thus  splitting 
their  claim  might  be  vexatious,  but  that  furnished  no  legal 
answer  to  the  action,  because  the  plaintiffs  had  only  pur- 
sued different  remedies  for  different  injuries  (n).     Such  a 

(A)  Kirk  V.  Todd,  21  Ch.  D.  484 ;  52  L.  J.,  Ch.  224. 

(/)  As  to  waiver  of  tort,  see  ante,  p.  385. 

(m)  There  is  no  positive  law  (except  so  far  as  the  Countv 
Courts  AcU  have  dealt  with  the  matter,  as  to  which  see  9  &  10 
Vict.  c.  95,  8.  63,  and  Pitt-Ijewis's  County  Court  Practice  (2nd 
ed.),  pp.  197  et  seq,)  against  splitting  demands  whidi  are 
essentially  separable:  per  Bowen,  L.  J.,  in  Brunsden  ▼.  Hum- 
phrey, 14  Q.  B.  D.  141,  151 ;  53  L.  J.,  Q,  B.  476. 

(n)  Powell  V.  Jiees,  7  A.  &  E.  426.  The  pbiintiffs  might 
have  sued  for  the  whole  amount  as  for  money  had  and  received  : 
ib.  at  p.  430. 
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mode  of  proceediiig,  however,  may  afford  *^  good  cause  "    Chap.  xin. 
(R.  8.  C,  Ord.  LXV.  r.  1)  for  deprivicg  the  plaintiff  of 
the  costs  of  the  second  action  (o). 

The  provisions  of  3  &  4  Will.  IV.  c.  42,  s.  2  (jo),  are,  like  3  &  4  WiU.  4, 
those  of  the  statute  of  Edward  III.  (q),  remedial  in  their  belibOT»Uy 
nature,  and,  therefore,  apart  from  the  ahove  precise  stipu-  oonatrued. 
lations  as  to  time,  the  language  of  the  section  is  to  he 
liberally  construed  in  favour  of  persons  seeking  redress 
under  it. 

Thus,  where  a  guest  at  an  inn  sued  the  executors  of  Morgan  y. 
an  innkeeper  for  the  value  of  certain  articles  which  were  ^''^' 
stolen  in  the  testator's  lifetime  from  the  plaintiff's  room  at 
the  inn  by  some  person  unknown  to  him,  the  Court  of 
Exchequer  held  that  this  was  "  a  wrong  committed  "  by 
the  testator,  in  respect  of  the  plaintiff's  property,  within 
the  meaning  of  the  Act ;  and  Pollock,  C.  B.,  in  giving 
the  judgment  of  the  Court,  said :  ^'  It  seems  to  us,  not- 
withstanding the  argument  of  the  counsel  for  the  defen- 
dant, that  if  the  claim  against  the  defendant  is  for  a  tort^ 
it  is  for  *  a  wrong  done '  [sic]  within  the  meaning  of  the 
3&4Will.  IV.  c.  42,  s.2"(r). 

These  words,  however,  must,  of  course,  be  construed  Liability 
with  reference  to  the  circumstances  of  the  case  before  the  J^  ^  per-°' 
Court,  and  therefore  must  not  be  taken  to  mean  that  a  "o"^* 
personal  representative  can  be  sued  under  this  Act  in  all 
cases  for  a  tort  to  the  person.    The  words  of  the  section, 

-  •     —         ■  ■  

(o)  As  to  what  will  be  considered  good  cause  for  depriving 
a  plaintiff  of  costs,  see  Jones  v.  Curling ^  13  Q.  B.  D.  262 ;  53 
L.  J.,  Q.  B.  373.  As  to  the  jurisdiction  of  the  Court  to  inter- 
fere to  prevent  a  vexatious  abuse  of  its  process,  see  postf 
Chap.  XIV.,  p.  458. 

{p)  AntBf  p.  401. 

Iq)  Ante,  p.  394. 

(r)  Morgan  v.  Ravet/,  30  L.  J.,  Ex.  131,  134 ;  S.  C.  at  Nisi 
Prius  (sub  nom.  Morgan  v.  Rarey),  2  F.  &  F.  283.  That  a 
neglect  to  take  reasonable  care  or  precautions  maybe  a  ''wrong 
done,^^  see  JoHiffe  v.  Wallasey  Local  Board,  L.  R.,  9  C.  P.  62; 
43  L.  J.,  C.  P.  41 ;  Reg.  v.  Williams,  9  App.  Cas.  418,  433;  53 
L.  J.,  P.  C.  64. 
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Chap.  Xin.  "  in  respect  of  his  property,"  are  evidently  nsed  to  specify 
the  character  of  the  wrong  alluded  to  by  the  Legislature, 
and  they  undoubtedly  exclude  from  the  scope  of  the  Act  a 
remedy  for  mere  personal  injuries.  Moreover,  the  yiew  taken 
by  the  authors  with  reference  to  the  rights  of  representa- 
tives under  the  statute  4Edw.  III.  c.  7  {«),  does  not  neces- 
sarily lead  to  the  conclusion  that  representatives  may  be 
sued  under  the  Act  of  Will.  IV.  in  respect  of  expenditure 
or  loss  of  income  caused  by  a  tort  inflicting  bodily  inju- 
ries, for  there  is  a  want  of  similarity  between  the  language 
of  the  two  statutes  in  this  respect,  the  earlier  Act  speaking 
generally  of  "  goods  ....  carried  away,"  whilst,  under 
the  later  Act,  there  must  be  a  "  wrong  committed  ....  to 
another  in  respect  of  his  property." 

Quart,  It  may,  however,  be  fairly  assumed  that  this  variance 

^^sOTtotires  ^^  *^^®  ^^  ^  ^^®^  ^^  ^^®  language  of  greater  precision  than 
can  be  saed  that  in  whioh  the  Act  of  Edward  III.  is  couched,  and  not 
Will.  4  c.  42  t^  ^^7  desire  to  make  the  liability  of  personal  representa- 
for  loss  from  ^ives  for  the  tortious  acts  of  their  deceased  less  extensive 
than  their  remedies  for  such  acts  committed  against  him. 
The  latter  construction  would  be  contrary  to  the  general 
intent  of  the  Act,  which  was  to  remove  the  inequality 
which  before  existed  between  the  rights  and  liabilities  of 
such  representatives.  Moreover,  where  A.  has  by  reason 
of  some  bodily  injury  sustained  a  heavy  expenditure  as  a 
direct  consequence  of  a  breach  of  duty  on  the  part  of  B., 
it  seems  to  require  no  great  stretch  of  language  to  say  that 
there  has  been  a  wrong  committed  in  respect  of  A.'s  pro- 
perty as  well  as  the  wrong  in  respect  of  his  person.  If 
that  is  so,  then  there  is  no  reason  why  B.'s  tortious  act, 
coupled  with  the  damage  to  A-'s  property  (/.  ^.,  the  expen- 
diture and  consequent  diminution  of  assets),  should  not 
give  a  substantive  cause  of  action  under  this  Act  against 
B.'s  representatives,  although  they  would  not  be  liable  for 
A.'s  personal  sufferings,  nor,  probably,  for  his  loss  of  pro- 

(«)  Ante^  p.  397. 


bodilj  injury. 
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fipeotive  wages  or  earnings.     This  subject,  however,  is  one    Clutp.  zm. 
of  considerable  difficulty,  and,  in  the  absence  of  authority, 
it  is  impossible  to  express  a  confident  opinion  upon  it. 

Although  the  Act  speaks  of  wrongs  committed  by  the  Tort«  of 
person  against  whose  representatives  it  gives  the  right  of  eerrants.* 
action,  there  is  no  doubt  that  this  includes  torts  committed 
by  the  deceased's  servants,  for  Qui  facit  per  aliuntj  facit 
per  86  {t). 

We  come  now  to  the  consideration  of  a  statute  which  Lord  Camp- 
has  introduced  a  still  more  important  modification  of  the  9  ^  lo^ot. 
common  law  rule — Actio  personalis  moritur  cum  persond —  o-  W. 
than  either  of  the  Acts  which  have  been  discussed  in  the 
preceding  pages  of  this  chapter.     For,  while  the  earlier 
Acts  deal  only  with  cases  in  which  a  person  has  been 
damnified  as  regards  his  property,  the  Act  now  in  ques- 
tion, which  is  commonly  called  Lord  Campbell's  Act  (w), 
expressly  confers  a  right  of  action  where  the  death  of  one 
person  has  been  caused  by  the  tortious  act  of  another,  the 
right  to  sue  being  irrespective  of  any  damage  to  the  de- 
ceased's property.     This  Act  has  thus  for  the  first  time 
dealt  vnth  the  above  rule  operating  as  a  bar  to  actions  in 
cases  of  mere  injury  to  the  person. 

Lord  Campbell's  Act  was  passed  in  the  year  1846,  and 
it  commences  in  the  first  section  with  a  recital  that  ''  no 
action  at  law  is  now  maintainable  against  a  person  who 
by  his  wrongful  act,  neglect,  or  default  may  have  caused 
the  death  of  another  person  (or),  and  it  is  oftentimes  right 
and  expedient  that  the  wrongdoer  in  such  case  should  be 
answerable  in  damages  for  the  injury  so  caused  by  him." 
The  same  section  then  proceeds  to  enact  that  whenever 


(/)  Ante,  pp.  83,  84. 

lu)  9  &  10  Vict.  c.  93 ;  amended  by  27  &  28  Vict.  c.  96:  see 
these  Acts  in  Appendix  (B). 

{x)  As  to  this  recital,  see  the  judgments  in  Osbom  v.  Oillettf 
L.  R,  8  Ex.  88 ;  42  L.  J.,  Ex.  53 ;  and  ante,  p.  382, 
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Chap.  xm.    the  death  of  a  person  (j/)  is  ^'  caused  by  wrongful  act, 
neglect,  op  default,  and  the  act,  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  reooTer  damages  in 
respect  thereof,  then  and  in  every  such  case  the  person  (2) 
who  would  have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in 
law  to  felony"  {a). 
Act  doeB  not        The  first  thing  to  be  noticed  is,  that  this  statute  only 
^^  raoltB    gi^^  A  right  of  action  when  the  death  of  a  person  has 
from  other      \)Qeii  caused  by  the  defendant's  act :  and,  therefore,  if  the 
injured  person's  death   results   from   other   intervening 
causes,  there  will  be  no  liability  under  the  Act. 
Death  more         In  cases  where  the  death  takes  place  more  than  a  year 
aft^  wT^-    A^^^^  ^he  wrongful  act  complained  of,  it  may  be  doubted 
falact.  whether   the   rule,   or   irrebuttable   presumption,    which 

prevails  in  the  English  criminal  law  as  to  homicide,  is  not 
equally  applicable  to  an  action  under  Lord  Campbell's 
Act ;  for  the  evidence  in  both  cases  must  be  of  the  same 
nature,  and  it  may  even  happen  that  the  same  act  may 
be  the  subject-matter  of  decision  (6).  This  rule  is  thus 
stated  by  Hawkins  (c) : — **  It  is  agreed  that  no  person 

(f/)  A  foreigner  can  sue  under  the  Act,  for  he  has,  speaking 
generally,  the  same  personal  nghts  as  a  subject :  see  Cocit  v. 
Purday,  5  C.  B.  at  p.  884 ;  17  L.  J.,  C.  P.  at  p.  277. 

(z)  This  word  "person"  applies  to  bodies  politic  andooixx>- 
rate :  sect.  5. 

(a)  Semble,  this  provision  as  to  a  felonious  act  would  not 
prevent  an  order  for  stay  of  the  proceedings  in  the  action 
pending  a  prosecution  for  the  felony,  if  the  Court  saw  fit  to 
make  such  an  order :  see  ante,  p.  383. 

(b)  See  sect.  1  supra.  So  far  as  the  authors  are  aware 
this  point  has  never  been  decided. 

(c)  1  Hawk.  P.  C.  (by  Curwood),  p.  93,  §  9 :  see  also  1  Buss. 
on  (>imes  (5th  ed.),  p.  673;  Steph.  Dig.  Gim.  Law  (3rd  ed*\, 
p.  155. 
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shall  be  adjudged  bj  any  act  whatever  to  kill  another,    Chap.  xm. 
who  doth  not  die  thereof  within  a  year  and  a  day(rf)  " 

after."  In  Scotland  (e),  however,  where  there  is  no 
similar  rule,  there  is  an  instance  of  an  action  by  a  father 
for  the  death  of  his  son,  who  had  survived  for  two  years 
and  eight  months  after  an  injury  inflicted  by  the  defen- 
dant (/).  In  that  case  the  medical  and  other  evidence  as 
to  the  cause  of  death  was  conflicting,  and  the  Court  of 
Session  in  the  result  held  that  there  was  no  sufficient  evi- 
dence to  support  the  action,  but  the  case  itself  seems  to 
show  that  the  English  rule,  which  dates  from  a  remote 
period  of  our  law,  cannot  be  supported  by  the  mere  weight 
of  medical  science  at  the  present  day.  It  is  manifest, 
moreover,  that  what  may  be  justified  as  a  safe  and  merciful 
rule  in  a  question  of  the  life  or  liberty  of  an  accused  per- 
son may  operate  hardly  against  the  representatives  of 
deceased  persons  in  cases  of  mere  civil  HabiUty  (g). 

The  difficulty  which  may  sometimes  attend  the  determi-  Cause  of 
nation  of  the  cause  of  a  person's  death  has  recently  been  nSnation  of." 
illustrated  by  two  cases  in  which  the  question  arose  under 
policies  of  insurance,  by  which  the  defendants  had  insured 
certain  persons  against  accidental  personal  injury  or  death, 
but  not  against  injury  caused  by  natural  disease.     In  the 
first  of  these  cases — Winspear  v.  The  Accident  Insurance  Trifupearr, 
Co.  (A), — the  insured  was  seized  with  an  epileptic  fit  whilst  co^^ 
he  was  fording  a  stream,  and  in  consequence  he  fell  into  the 
water  and  was  drowned.     It  was  urged  by  the  Insurance 
Company,  in  opposition  to  a  claim  under  the  policy,  that 
the  death  was  caused  by  the  fit  and  not  by  the  accidental 
drowning,  for  even  after  the  insured  had  fallen  into  the 
stream  but  for  the  fit  he  would  not  have  been  drowned, 


{d)  The  day  on  which  the  act  took  place  is  counted  as  the 
first. 

[e)  As  to  Scotch  law,  see  pozt^  p.  426. 

(/)  Milne  v.  Thomion,  3  D.  1163. 

\g)  The  rule  applied  also  in  respect  of  deodands. 

(A)  6  Q.  B.  D.  42 ;  50  L.  J.,  a  B.  292. 
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as  the  water  was  shallow.  Both  the  Exchequer  DiTision 
and  the  Court  of  Appeal,  however,  refused  to  take  this 
view,  and  held  that  the  death  was  caused  hj  the  accident 
of  drowning.  Only  a  few  months  afterwards  a  sinular 
question  arose  in  the  Queen's  Bench  Division  in  Laurence 
V.  The  Accidental  Insurance  Co.  (i ).  In  this  case  the  policy 
contained  an  exception  of  death  arising  from  {inter  alia) 
''fits  ....  (whether  consequent  upon  such  accidental 
injury  or  nut,  and  whether  causing  such  death  .... 
directly  or  jointly  with  such  accidental  injury  "  (A:)).  The 
facts  were,  that  whilst  the  insured  was  on  a  railway  plat- 
form he  was  suddenly  seized  with  a  fit  which  caused  him 
to  fall  oS  the  platform  on  to  the  line,  when  a  passing 
locomotive  ran  over  him  and  inflicted  injuries  from  which 
he  died.  The  Court  held  that  the  fit  was  merely  one  of 
several  events  which  brought  about  the  accident,  in  the 
sense  that  it  caused  the  insured  to  be  upon  the  spot  where 
the  injuries  were  received,  but  that  the  actual  and  imme- 
diate cause  of  death  was  the  engine  passing  over  the 
deceased,  and  not  the  previous  fact  of  a  fit  having  attacked 
him,  and  so  brought  him  there  (/). 

The  above  two  cases  thus  draw  the  line  sharply  be- 
tween a  mere  caiisa  sine  gud  non^  and  the  causa  cancans 
or  proximate  cause  (w).  Supposing  that,  under  cir- 
cumstances similar  to  those  in  Lawrence  v.  The  A^cti- 
dental  Insurance  Co.y  an  action  had  been  brought  under 
Lord  Campbell's  Act  by  the  deceased's  executor  against 
the  railway  company,  it  seems  clear  that  if  the  plain- 
tiff could  have  proved  negligence  on  the  part  of    the 

(«)  7  Q.  B.  D.  216 ;  50  L.  J.,  Q.  B.  522. 

{k)  It  was  on  the  ground  of  this  exception  that  the  defen- 
dants attempted  to  distinguish  the  case  from  Winspear* s  ctue^ 
supra  ;  but  as  the  Court  decided  that  the  death  did  not  arite 
from  the  fit,  it  followed  that  the  words  contained  in  the  x>aren- 
thesis  of  the  exception  did  not  apply. 

(/)  For  a  recent  case  of  the  same  description  as  those  re- 
ferred to  in  the  text,  see  Caw  ley  v.  The  National  Efnployert 
Accident y  Sfc.  Association^  1  Times  Law  Eeports,  255. 

(m)  See  ante.  Chap.  XII.,  p.  346  et  seg. 
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engine-driyer  in  failing  to  take  any  measures  to  stop  the  Chap.  xm. 
engine  before  it  passed  over  the  deceased,  the  defendants 
oould  not  have  absolved  themselves  from  responsibility, 
merely  by  showing  that  the  fit  had  caused  the  deceased  to 
fall  upon  the  line  (n).  Heference  may  here  be  made  to  an 
American  case,  in  which  there  was  a  bold  but  unsuccessful 
attempt  to  fix  a  railway  company  with  liability  (under  a 
statute  of  Virginia,  similar  in  its  provisions  to  Lord  Camp- 
bell's Act  (o) )  for  the  death  of  a  person  who,  in  conse- 
quence of  injuries  received  in  a  collision,  became  insane, 
and  whilst  in  such  state  committed  suicide.  The  defend- 
ants demurred  to  the  declaration,  and  the  Court  sustained 
the  demurrer,  holding  that  the  proximate  cause  of  the 
deceased's  death  was  his  own  intervening  act  of  self- 
destruction,  which  was  not  a  result  naturally  and  reason- 
ably to  be  expected  from  the  injuries  received  by  him  (p). 

The  condition  imposed  by  sect.  1  of  Lord  Campbell's  When  action 
Act,  that  the  action  must  be  such  a  one  as  could  have  been  ^d^*!^^^ 
maintained  by  the  deceased  if  death  had  not  ensued,  has  Campbeli^s 
reference  not  to  the  nature  of  the  loss  or  injury  sustained, 
but  to  the  circumstances  under  wliich  the  personal  injury 
arose,  and  the  nature  of  the   wrongful  act,  neglect,  or 
default  complained  ot{q).    The  statute,  therefore,  gives  a 
cause  of  action  beyond  that  which  the  deceased  himself 
would  have  had  if  he  had  been  only  injured,  and  not 
killed.     Thus,  supposing  there  to  have  been  such  negli- 
gence on  the  part  of  the  defendants  that  if  death  had  not 
ensued  the  deceased  might  have  brought  his  action  in  re- 
spect of  any  injury  arising  to  him  from  it,  his  representa- 

(n)  lb, :  and  see  post,  Chap.  XIV.,  p.  434. 

(o)  Most  of  the  United  States  Legislatures  have  passed 
statutes  which  do  not  differ  materially  from  Lord  Campbell's 
Act,  although  in  some  States  there  is  not  the  same  restriction 
as  in  England  with  respect  to  the  damages  which  can  be 
awarded.     See  Matthews  v.  Warner,  26  Am.  Hep.  396. 

(/>)  Scheffer  v.  Railroad  Co.,  105  U.  S.  249. 

{a)  Pym  v.  G,  N.  R.  Co.^  31  L.  J.,  Q.  B.  249 ;  aflirmed 
32  t.  J.,  a  B.  377.  - 
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Chap.  xm.    tives  may  maintain  an  action  in  respect  of  the  pecaniaiy 
'  loss  occasioned  by  the  death,  although  that  loss  would  not 

have  resulted  from  the  accident  to  the  deceased  had  he  sur- 
vived. 
When  action  Whilst,  on  the  other  hand,  if  the  deceased  had  been 
able™*"*  '  guilty  of  such  contributory  negligence  as  that  he,  if  still 
living,  could  not  have  maintained  an  action  in  respect  of 
any  personal  injury,  no  action  can  be  maintained  under 
the  Act  (r).  So,  also,  in  an  action  by  the  representatives 
of  a  deceased  servant  against  his  master,  if  the  defence  of 
'^  common  employment "  would  have  been  open  to  the 
master  had  the  deceased  himself  been  the  plaintiff,  it  will 
be  equally  available  in  an  action  under  this  statute  («). 
Again,  there  will  be  no  cause  of  action  if  the  act  or  omis- 
sion which  caused  the  death  of  the  deceased  is  wrongful 
only  by  reason  of  its  being  in  contravention  of  the  pro- 
visions of  a  statute  which  gives  no  right  of  action  to  private 
individuals  damnified  by  a  non-compliance  with  its  pro- 
visions (t).  Therefore,  where  the  plaintiff  merely  alleged 
that  the  defendant,  whilst  he  was  exercising  a  horse  in  a 
public  street  contrary  to  the  provisions  of  a  Police  Act,  ran 
against  and  injured  the  deceased,  the  Court  held,  that  there 
being  no  allegation  of  negligent  or  improper  conduct  on 
the  part  of  the  defendant,  no  sufficient  cause  of  action 
under  Lord  Campbell's  Act  was  shown,  inasmuch  as  the 
breach  of  the  statutory  provision  only  made  the  defendant 
liable  to  a  penalty  (u).  The  same  principle  applies  also  to 
cases  in  which  a  person  has,  by  a  special  contract,  deprived 
himself  of  any  right  to  sue  for  personal  injuries  or  loss 


t^r  V. 


(r)  S,  C. :  Setiior  v.  Ward,  28  L.  J.,  a  B.  139;  TucJti.,  .. 
Chaplin,  2  C.  &  K.  730 ;  Dublin,  ^c.  R,  Co,  v.  Slattery,  3 
App.  Cas.  1155 :  and  see  Roby.  Hogg,  3  Ir.  Jur.,  N.  8.  110  ; 
Doyle  V.  Dublin,  ^c.  R.  Co,,  ib,  p.  256. 

(«)  E,  g^,  Hutchinson  v.  york,  Newcastle,  Sfc.  R.  Co,,  19  L.  J., 
Ex.  296.     See  ante.  Chap.  VIEI. 

(0  See  ante,  p.  27  et  sea, 

(fi)  Roe  V.  Lalouette,  9  Ir.  C.  L.  R.  9. 
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reeulting  from  the  negligence  of  the  employer,  or  those  in    Cliap.  xm. 
his  service,  for  here,  as  in  the  foregoing  cases,  the  repre- 
sentatives of  the  person,  if  he  is  killed,  stand  in  no  better 
position  than  he  himself  did  (x). 
To  what  has  been  here  said  it  must  be  added  that  if  a  Compensa- 

...       •  1  •  1     1  tion  to  injured 

person  receives  injuries  for  which  he  recovers  compensa-  penonsbar 
tion,  whether  by  action  or  agreement,  and  of  which  he  ^  pepresenta- 
afterwards  dies,  his  representatives  or  relatives  will  not 
become  entitled  upon  his  death  to  sue  the  employer  in 
respect  of  the  same  act  of  negligence  for  which  he  has 
already  made  compensation  (y).  For  in  such  a  case  the 
deceased  man  could  not  himself  have  maintained  an  action 
after  recovery  of  such  compensation  (2),  and  therefore, 
what  woidd  have  been  a  defence  as  against  him  is  also 
a  good  defence  to  an  action  imder  the  Act,  the  only  inten- 
tion of  which  was  that  in  favour  of  certain  persons  the 
fact  of  the  death  of  the  person  injured  should  not  free 
the  wrongdoer,  or  those  responsible  for  his  act,  from  the 
liability  which  the  law  would  otherwise  have  imposed 
upon  him,  or  them. 

It  is  unnecessary  to  multiply  examples  upon  this  point,  General  rule, 
as  the  reader  may  take  it  as  a  general  proposition  that  the  ablTagainSt " 
effect  of  this  provision  is  that  circumstances  which  would  ^®^^^^ 

aTailaolo 

defeat  any  claim  by  an  individual  in  respect  of  personal  under  Act. 
injuries  sustained  by  him  will,  in  the  event  of  his  death, 
afford  a  good  defence  to  an  action  under  Lord  Campbell's 
Act  in  respect  of  the  same  injuries. 


(ar)  Ilaigh  v.  Hoyal  Mail  Steam  Packet  Co.,  52  L.  J.,  Q.  B. 
640 ;  Griffiths  v.  Earl  of  Dudley,  9  Q,  B.  D.  367 ;  61  L.  J., 
Q.  B.  543 ;  post,  p.  464. 

(y)  Read  v.  G.  E.  R,  Co,,  L.  E.,  3  Q  B.  555 ;  37  L.  J.,  Q.  B. 
278  ;  accord.  Griffiths  v.  Earl  of  Dudley,  supra.  See  further 
as  to  the  defences  of  res  judicata  and  of  accord  and  satisfac- 
tion, post,  Chap.  XIV.,  p.  4523  et  seq, 

(z)  As  to  when  an  action  in  respect  of  injury  to  property  is 
not  a  bar  to  a  subsequent  action  for  injury  to  the  person,  in- 
flicted by  the  same  act,  see  post,  p.  456. 
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ChAp.  xni.  It  is  important  to  obserre  that  if  an  employer  consents 
Receipt  for  to  paj  a  sum  of  money  as  compensation  to  an  injured 
som  paid  by     person,  he  should  be  careful  to  take  a  receipt  so  worded  as 

agreement.        r  y  ^        ^  r  ^    ^ 

to  exclude  all  farther  claims  in  respect  of  the  same  injury, 
whether  such  claims  be  under  Lord  Campbell's  Act,  or 
such  as  have  been  considered  in  earlier  parts  of  this 
chapter  (fl).  The  necessity  for  so  doing  will  be  obviooB 
when  it  is  remembered  that  the  different  remedies  open  to 
the  representatives  of  a  deceased  person  may  be  cumulatire, 
and  that,  as  will  shortly  be  seen,  even  recovery  of  a  judg- 
ment in  one  proceeding  is  not  necessarily  a  bar  to  a  second 
action  if  the  plaintiff,  although  the  same  person,  sues  in 
another  right  (6). 
Peraonfl  An  action  under  Lord  Campbell's  Act  should  be  brought 

entitled  to  sne  •      .^  j»ii  a  ji**ij  i»jii 

under  Act.  ^^  ^he  name  of  the  executor  or  admmistrator  of  the  de- 
ceased {c) ;  but  in  the  event  of  there  being  no  executor  or 
administrator,  or  of  his  refusing  to  bring  an  action,  or 
failing  to  do  so  for  a  period  of  six  calendar  months  after  the 
death,  then  such  action  may  be  brought  directly  by  and  in 
the  name  or  names  of  all  or  any  of  the  persons  (if  more 
than  one)  beneficially  interested  ((/).  And  if  there  be  no 
executor  or  administrator  these  persons  are  not  bound  to 
wait  till  the  expiration  of  the  six  months,  but  may,  if  they 
please,  bring  the  action  immediately  after  the  death  (e). 
Persons  The  persons  for  whose  benefit,  and  for  whose  benefit 

ben  *fi^  f  Act  ^^^7*  ^^  action  under  the  statute  lies,  are  the  husband  or 
wife,  parents,  grandparents,  step-parents,  children,  grand- 
children and    step-children  of  the  deceased  (/).      The 


(o)  Anttf  p.  385  ei  seq, 

\h)  Post,  p.  425. 

(c)  9  &  10  Vict.  c.  93,  s.  2. 

{d)  27  &  28  Vict.  c.  95,  s.  1. 

(e)  Holleran  v.  Baynelly  4  L.  R.,  Ir.  740. 

(/)  9  &  10  Vict.  c.  93,  ss.  2,  5.  A  child  en  vetitre  sa  mert 
is  included  {The  George  and  Richard^  L.  R.,  3  Adm.  466,  480), 
but  not  an  illegitimate  child  {Dickinson  v.  N,  E,  R.  Co.,  S3 
L.  J.,  Ex.  91).  Upon  principle  illegitimacy  would  be  a  bar 
in  the  case  of  ascendants  as  well  as  descendants. 
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existence  of  some  person  who  fills  one  of  the  above-men-    Chap.  zin. 
tioned  relationships  towards  the  deceased  is,   therefore, 
essential  to  the  maintenance  of  an  action  under  the  Act. 
But  where  there  are  several  of  such  relations,  one  of  them 
may  sue  on  behalf  of  all  or  any  of  the  others ;  the  Act,  Not  more 
however,  providing  that  not  more  than  one  action  shall  lie  action  to  be 
in  respect  of  the  same  subject-matter  of  complaint  (^).  brought. 
This  latter  provision  must  not  of  course  be  taken  to  mean 
that  where  several  persons  are  injured  or  killed  in  one 
accident,  one  action  only  can  be  brought  in  respect  of  that 
accident  (/i),  but  only  that  different  actions  do  not  lie  in 
respect  of  the  death  of  the  same  person^  which  would  be  the 
subject-matter  of  complaint  in  each  case  (i). 

It  will  be  seen  from  what  has  been  said  above,  that  the  Relatives' 
persons  for  whose  benefit  the  action  is  given  cannot  sue  in  ^y  condi-^ 
their  own  right  if  an  action  has  been  already  brought  by  ^^o*^"^- 
the  executor  or  administrator,  because  their  right  to  bring 
an  action  only  arises  in  the  event  of  the  latter  failing  or 
refusing  to  discharge  the  duty  primarily  cast  upon  him,  of 
suing  on  behalf  of  the  relatives. 

Every  action  under  the  Act  must  be  commenced  within  Limitation  of 
twelve  calendar  months  after  the  death  of  the  deceased  (k) ;       ^' 
and  particulars  of  the  person  or  persons  on  whose  behalf  Deliveir  of 
the  action  is  brought,  and  of  the  nature  of  their  claim,  are  ^*    ^  *"' 
to  be  delivered  with  the  statement  of  claim  (/).     There 

{g)  Sect.  3.  The  improper  omission  of  any  person  who 
ought  to  have  been  made  a  plaintiff,  or  whose  presence  before 
the  Ck)urt  may  be  necessary  in  order  that  a  complete  adjudi- 
cation should  be  made,  is  provided  against  by  B.  S.  C, 
Ord.  XVI.  r.  11,  and  County  Court  Eules,  Ord.  XVII.  r.  12. 

(A)  But  where  several  of  such  actions  are  brought  at  the 
same  time,  the  Court  has  power  to  order  a  consolidation  or 
stay  of  proceedings  in  all  but  one.  Booth  v.  Briscoe^  2  Q.  B.  D. 
497,  498  :  and  see  ante,  p.  341. 

(t)  Henderson  v.  Leycester,  2  Ir.  C.  L.  B.  219. 

(k)  Sect.  3.  This  corresponds  with  sect.  4  of  the  Employers' 
Liability  Act,  ante,  p.  310. 

{I)  Sect.  4.  The  indorsement  on  the  writ  would  not  give 
this  information  (see  E.  S.  C,  App.  A.,  Pt.  III.,  Sect.  4),  and 
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Damage 
recoverable. 


Cltap.  xm.  seems  to  be  no  doubt  that  these  partioolars  should  show  the 
manner  in  which  the  pecuniary  loss  (m)  is  alleged  to  have 
arisen  (n).  If  the  plaintiff  fails  to  deliver  the  particulars, 
the  proper  course  would  seem  to  be  to  obtain  an  order  for 
a  stay  of  proceedings  until  they  are  delivered,  for  the  non- 
delivery cannot  be  pleaded  as  a  defence  to  the  action  (o). 

Lord  Campbell's  Act  does  not  in  terms  say  on  what 
principle  the  action  which  it  gives  is  to  be  maintainable,  nor 
on  what  principle  the  damages  are  to  be  assessed.  A  con- 
clusion upon  these  points  was,  therefore,  necessarily  arrived 
at  rather  from  what  the  Act  did  not  say,  than  from  what 
it  did  (/?).  Since  the  year  1852,  however,  it  has  been 
thoroughly  established  that  the  damages  recoverable  in  an 
action  under  this  Act  must  be  based  upon  the  injury 
resulting  from  the  death  to  the  persons  on  whose  behalf 
the  action  is  brought,  and  that  such  damages  are  to  be 
awarded  in  respect  of  pecuniary  loss  alone,  and  not  as  a 
Death  itaelf     solatium  for  wounded  feelings  (a).     It  follows  that  where 

iiot  the  cause      -  •*      »  'i^ 

of  action.        the  death  of  one  person  is  caused  by  the  wrongfid  act  of 


therefore  it  can  rarely  be  safe  for  a  defendant  to  dispense 
(under  R.  S.  C,  Ord.  XX.  r.  1  (b) )  with  the  delivery  of  a 
statement  of  claim.  The  particulars  should  now  be  stated  in 
the  pleading :  Ord.  XIX.  r.  6.  For  a  form  of  statement  of 
claim,  see  B.  S.  C,  App.  C,  Sect.  6,  Form  4  ;  and  for  a  form 
of  particulars,  see  Appendix  (F),  post^  and  Ghitty's  Forms 
(12th  ed.),  p.  213. 

(m)  As  to  the  necessity  of  proving  pecuniary  loss,  see  infra, 
and  next  page. 

(n)  See  per  Coleridge,  J.,  delivering  the  judgment  of  the 
Court  in  Blake  v.  The  Midland  R,  Co.,  21  L.  J.,  Q.  B.  at  p. 
238. 

(o)  Murphy  v.  Logan^  10  Ir.  C.  L.  R.  87. 

Ip)  See  Franklin  v.  S,  E,  R.  Co.,  3  H.  &  N.  at  pp.  213,  214; 
Oshorn  v.  Gillett,  L.  R.,  8  Ex.  at  p.  95;  42  L.  J,,  Ex.  at  p.  57, 
per  Bramwell,  B. 

(y)  Blake  v.  The  Midland  R,  Co.,  21  L.  J.,  Q.  B.  233.  Even 
under  the  old  system  of  pleading,  however,  it  was  not  neces- 
sary that  there  should  be  an  allegation  of  pecuniary  loss  in 
the  declaration:  Chapman  v.  Rothwell,  27  L.  J.,  Q.  B.  315. 
See  now  R.  S.  C,  App.  C,  Sect.  6,  Form  4. 
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another,  the  death  itself  gives  no  right  of  action  under  this  Chap.  xm. 
Act  in  the  absence  of  any  pecuniary  loss ;  the  death  is  only 
a  part  of  the  oaose  of  action ;  there  must  be  actual  damage 
to  the  person  or  persons  on  whose  account  the  action  is 
brought;  and  the  mere  proof  of  a  death  caused  by  the 
negligence  of  the  defendant  does  not  therefore  entitle  the 
plaintiff  to  a  verdict  with  nominal  damages  (r). 

Moreovery  it  is  not  for  the  expenditure  caused  by  the  Must  be  loss 
death,  such  as  funeral  expenses  or  mourning  (»),  nor  for  be^S?"*'^ 
the  medical  expenses  in  relation  to  the  deceased's  injury  (/) 
that  compensation  is  to  be  awarded ;  but  for  the  loss  of  the 
pecuniary  benefit  which  the  relatives  mentioned  in  the 
Act  (m)  would  have  received,  or  might  reasonably  expect  to 
have  received,  if  death  had  not  ensued  (x). 

That  the  damages  are  not  to  be  given  merely  in  refer-  Legal  rigbt  to 
ence  to  the  loss  of  a  legal  right,  is  shown  by  the  fact  that  neoessary. 
the  action  is  given  for  the  benefit  of  certain  relations  only, 
and  not  to  all  individuals  sustaining  such  a  loss ;  and  it  is 
well  settled  that  a  reasonable  probability  of  pecuniary 
benefit  to  be  received  as  of  right  or  otherwise,  from  a  con- 
tinuance of  the  deceased's  life  is  sufficient  to  support  an 
action  under  the  Act  (y).  Thus,  the  benefit  of  education 
and  the  enjoyment  of  greater  comforts  and  conveniences  of 
life  depends  on  the  possession  of  pecuniary  means  to  pro- 
cure them.  The  loss  of  these  advantages  by  the  widow 
and  children  of  a  man,  by  reason  of  his  death,  may,  there- 
fore, properly  form  the  subject  of  a  claim  under  the  Act ; 
and  so,  also,  of  the  loss  of  a  pecuniary  provision  which  the 
husband  and  father  would  probably  have  made  for  these 
persons  had  he  survived. 

(r)  Duckworth  v.  Johnson^  29  L.  J.,  Ex.  25;  The  Vera  Cruzj 
9  P.  D.  at  pp.  100,  101 ;  53  L.  J.,  P.  D.  &  A  at  p.  40. 

(*)  Dalton  V.  S,  E.  R,  Co.,  27  L.  J.,  C.  P.  227. 

(/)  See  post,  p.  425.  (u)  Ante,  p.  414. 

(x)  Dalton  v.  S,  E.  R,  Co,,  supra,  foUowiug  Franklin  v.  S, 
E.  R,  Co.,  8  H.  &  N.  211 :  see  also  Pym  v.  G,  N,  R.  Co.,  32 
Jj.  J,,  Q.  B.  377. 

(y)  s.ca 
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Chap.  Zm. 

Evidence  of 

pecuniarj 

interest. 


Whether 
prospect  of 
benefit  suf- 
ficient. 


Compensation 
to  be  fair,  not 
perfect. 


There  musty  of  course,  be  some  evidenoe  from  which  a 
jury  may  reasonably  infer  a  pecuniary  interest  in  the  con- 
tinuance of  the  life  of  the  deceased.  But  it  seems  that 
where  there  is  some  evidence,  though  it  be  slight,  and  the 
jury  acting  upon  it  have  found  a  verdict  for  the  plaintiff 
for  a  not  exorbitant  amount,  the  Court  will  not  balance 
too  scrupulously  the  weight  of  such  evidence  («). 

It  has  been  questioned  whether  the  mere  prospect  of 
future  benefit  is  alone  sufficient  to  support  an  action,  inas- 
much as  in  all  the  cases  where  the  plaintiff  has  succeeded 
there  has  been  evidence  of  pecuniary  advantage  existing 
prior  to  or  at  the  time  of  the  death  (a).  But  it  is  to  be 
noticed  that  in  Franklin  v.  S.  E.  R.  Co,  (i),  the  Court,  in  a 
considered  judgment,  expressly  refused  to  state  that  it 
was  necessary  that  actual  benefit  should  have  been  derived 
prior  to  the  death,  saying  that  a  reasonable  expectation  of 
benefit  might  well  exist,  although,  from  the  claimant  not 
having  required  assistance  prior  to  the  death,  the  deceased 
had  never  done  anything  for  him.  It  is  plain,  however, 
that  as  the  expectation  must  be  a  reasonabk  one,  the  juiy 
are  not  entitled  to  make  it  a  mere  matter  of  guess  work  (r). 

The  compensation  to  be  awarded  under  the  statute  is  not 
to  be  a  perfect  compensation  for  the  pecuniary  loss,  bat 
must  be  what  is  in  a  reasonable  view  of  the  case,  and 
under  all  the  circumstances,  a  fair  compensation  (d) ;  al- 
though, therefore,  the  amount  to  be  awarded  as  damages 
is  entirely  in  the  disposition  of  the  jury  in  these  actions  as 
in  all  others  for  tort,  their  verdict  is  subject  to  the  super- 
vision of  the  Court  if  it  be  either  unreasonably  large 

(z)  Duckworth  v.  Johnsoti,  29  L.  J.,  Ex.  26 ;  Pym  v.  G.  S. 
R.  Co,,  32  L.  J.,  Q.  B.  377. 

(a)  See  HoUeran  v.  Bagnell^  6  L.  E.,  Ir.  333;  Baurke  v.  Cork 
Qful  Mctcroom  R.  Co,,  4  L.  B.,  Ir.  at  p.  687,  per  Dowse,  B. 

{b)  3  H.  &  N.  at  pp.  214,  216  :  see  the  facts,  poat,  p.  419. 

(c)  S.C. 

(rf)  Per  Brett,  J.,  in  Rowley  v.  L.  ^  N.  W,  R.  Co.,  L.  B,, 
8  Ex.  221,  231 ;  and  Bee  Phillips  v.  L,  }•  S,  W.  R.  Co.,  5  Q.  B- 
D.  78;  5  C.  P.  D.  280;  49  L.  J.,  C.  P.  233. 
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or  unreasonably  inadequate  (e).     Thus,  in  the  ease  of    Chap.  xm. 
Franklin  v.  8.  E.  B,  Co.  (/)  already  alluded  to,  the  plain-  Franklin  y. 
tiff  was  a  light  porter  at  a  hospital,  and  the  deceased,  aged  ^'  ^'  ^'  ^' 
twenty-one,  who  was  killed  in  a  oolUsion  on  the  defendants' 
line,  was  his  son,  and  had  been  employed  by  a  saddler  at 
wages  of  23s.  a  week.    The  plaintiff  was  paid  3«.  6d.  a 
week,  in  addition  to  his  ordinary  wages,  for  carrying  up 
coals  into  the  wards  of  the  hospital,  but  owing  to  his  ill- 
ness the  deceased  had,  for  some  time  before  his  death,  done 
this  for  the  plaintiff. 

The  jury  having  found  a  verdict  for  the  plaintiff  for  75/., 
the  Court  decided  that  there  was  evidence  to  support  the 
plaintiff's  case,  but  held  that,  in  any  view,  these  damages 
were  excessive,  and  that,  unless  the  plaintiff  consented  to 
their  being  reduce^,  there  must  be  a  new  trial.  It  will  be 
noticed,  that  the  evidence  of  assistance  actually  rendered 
by  the  deceased  to  the  plaintiff  was  here  very  slight,  but 
the  Court  also  relied  upon  the  facts  that  the  son  was 
young,  earning  good  wages,  and  apparently  well  disposed  to 
assist  his  father  {g). 

In  another  case  (A),  the  jury  found  a  verdict  for  40«.  ^^'^  ^• 
for  the  plaintiff,  the  widow,  suing  on  behalf  of  herself  and 
two  children,  and  apportioned  1/.  to  the  widow  and  10s. 
to  each  of  the  children.  Here  the  Court  made  absolute 
a  rule  for  a  new  trial,  on  the  ground  that  the  jury  had 
really  shrunk  from  deciding  the  issue  {%). 

In  the  case  of  a  parent  suing  in  respect  of  the  death  of  Faz^t  saiiig 
a  child  dependent  upon  him,  there  should  be  some  evi-  ^^^^^  ^* 
dence  that  the  pecuniary  benefit  derived  by  the  parent 
from  the  child  is  such  as  to  exceed  the  cost  of  the  latter's 
maintenance.     But  the  jury  are  entitled,  as  we  have  seen, 

(«)  See  ante  J  Chap.  XII.,  p.  361. 
(/)  3H.  &N.  211. 

(a)  Accord.  Hetherington  v.  N.  E.  JR.  Co.,  9  Q.  B.  D.  160  ; 
61  li.  J.,  aB.  495. 

(A)  Springett  v.  BalU,  7  B.  &  8.  477. 

{%)  See  further  as  to  damages  generally,  ante^  Chap.  XII. 
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Johnson. 
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Chap.  zin.  to  consider  the  probability  of  a  future  benefit,  and  ought 
to  take  into  account  the  position  in  life  of  the  parties  and 
all  the  circumstances  of  the  case  before  them.  And  al- 
though there  is  an  absence  of  distinct  evidence  with  respect 
to  the  actual  expense  of  maintaining  and  clothing  the  diild, 
the  Court  will  not  interfere  after  a  verdict  found  for  the 
plaintiff,  if  the  facts  are  consistent  with  there  having  been 
some  balance  in  favour  of  the  parent  after  deducting  the 
bare  maintenance  of  the  child.  Thus,  in  Duckworth  v. 
Johnson  (A),  the  only  direct  evidence  upon  this  point  was 
that  the  deceased,  the  son  of  a  mason,  had  been  eaming 
4t8.  a  week  wages,  which  went  into  the  common  stock  of 
the  family.  The  jury  having  found  for  the  plaintiff  for 
20/.,  the  Court  refused  to  disturb  the  verdict ;  but  it  should 
be  stated  that  two.  of  the  learned  judges  (viz.  Bramwell 
and  Watson,  BB.),  evidently  thought  that  this  case  went  to 
the  extreme  verge  of  the  law. 

There  seems  to  be  no  doubt  that  a  parent  may  recover 
damages  for  the  loss  of  services  rendered  by  the  child  to 
him,  if  they  were  of  such  a  nature  as  to  be  of  some  appre- 
ciable value  (i).  But,  on  the  other  hand,  the  fact  that  the 
child  has  rendered  trifling  household  services,  on  which  it 
is  impossible  to  place  any  pecuniary  value,  is  not  suffi- 
cient (A;).  The  pecuniary  benefit  derived  from  the  ser- 
vices, moreover,  must  be  one  which  arises  from  the  rela- 
tionship of  the  deceased ;  and  a  parent  cannot  recover  in 
respect  of  the  services  rendered  to  him  by  a  child,  if  the 
services  of  any  other  person  of  equal  skill  could  be  obtained 
at  the  same  rate  of  wages  as  that  received  by  the  child 
from  the  parent  (/). 

(A)  29  L.  J.,  Ex.  25.  Cf.  Bourke  v.  Cork  and  Macroom  E. 
Co,y  4  L.  R,  It.  682. 

(f)  Condon  v.  G,  S.  ^  W,  R.  Co.,  16  Ir,,  C.  L.  E.  415. 

\k)  Holleran  v.  Bagnell,  6  L.  K.,  Ir.  333.  In  this  case  a 
distinction  was  drawn  between  the  evidence  of  service  (merelj 
nominal)  sufficient  to  support  an  action  for  seduction,  and  that 
required  under  Lord  Campbell's  Act ;  and  see  ante,  p.  60. 

(/)  Sykes  v.  iV^.  E,  /?.  Co,,  44  L.  J.,  C.  P.  191. 


Value  of 
child*  s  Ber 
vices. 
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Section  2  of  Lord  Campbell's  Aot(m)  provides  that  the    Ghap.  xin. 
amount  (if  any)  awarded  as  damages  nnder  the  Act,  after  Dainage8,how 
deducting  such  costs  as  are  not  recovered  from  the  def en-  *?  t©  appor- 
dant,  shall  be  divided  amongst  the  persons  mentioned  (n), 
"  in  such  shares  as  the  jury  hy  their  verdict  shall  find  and 
direct.^*    It  is  the  duty  of  the  jury,  accordingly,  either  to 
take  the  individual  claims  of  the  persons  on  whose  behalf 
the  action  is  brought,  and  to  adjudicate  on  them  separately, 
or  to  fix  on  an  aggregate  sum,  and  then  to  apportion  that 
sum  amongst  the  different  claimants  in  shares  commensu- 
rate to  the  pecuniary  loss  to  each  individual.     The  burden  Goets,  how  to 
of  the  costs  not  recoverable  from  the  defendant — e,  g.  costs  tionS!^'" 
as  between  solicitor  and  client — must  be  borne  by  the 
persons  entitled  to  the  benefit  of  the  verdict,  in  shares  pro- 
portionate to  the  share  of  each  individual  in  the  aggregate 
sum  awarded  as  damages.     Thus,  supposing  the  claimants 
to  be  the  widow  and  seven  children,  and  the  jury  to  have 
awarded  300/.  to  the  former  and  100/.  to  each  of  the  latter, 
if  the  costs  not  payable  by  the  defendant  amount  to  30/., 
the  sum  actually  received  by  the  widow  would  be  291/., 
and  that  received  by  each  child  97/.     Where  a  sum  has  If  no  yerdict, 
been  paid,  either  without  action  or  by  way  of  compromise,  DivSionxnay 
as  compensation  for  the  death  of  a  person  imder  circum-  apportion 
stances  which  would  have  given  a  right  of  action  under 
Liord  Campbeirs  Act,  the  Chancery  Division  has  power, 
under  its  general  jurisdiction,  to  apportion  such  sum  in 
the  manner  in  which  a  jury  would  have  proceeded  under 
the  circumstances  (o). 

With  regard  to  the  Courts  in  which  an  action  lies  under  In  what 
Ix)rd  Campbell's  Act,  it  has  recently  been  finally  settled  Sty'^*^'^'^ 
after  much  diversity  of  judicial  opinion,  that  the  Probate,  brought. 
Divorce  and  Admiralty  Division  of  the  High  Court  has 


(m)  9  &  10  Yict.  c.  93. 

(fi)  Ante,  p.  414. 

(o)  Bulmer  v.  Bulmer,  25  Oh.  D.  409 ;  53  L.  J.,  Ch.  402  : 
sea  also  The  Vera  Cruz,  9  P.  D.  at  p.  100 ;  53  L.  J.,  P.  D.  & 
A.  at  p.  41,  per  Brett,  M.  B. ;  and  post,  p.  423. 
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Chap.  zill.  no  direct  junsdiotion  to  entertam  a  suit  in  rem  againBt  a 
ship  under  Lord  Campbell's  Aot  {p) ;  but  it  seems  that  if 
negligent  management  of  the  ship  is  admitted  by  the 
owners,  and  thej  only  seek  to  have  the  benefit  of  the 
statutory  limit  to  liability  according  to  tonnage,  this  divi- 
sion has  power  to  entertain  a  claim  under  the  Act  by  the 
family  of  a  person  who  lost  his  life  by  reason  of  sadi 
negligence,  and  to  apportion  the  damages  accordingly  (7). 
As  the  jurisdiction  of  the  County  Courts  extends  **  to  aU 
pleas  of  personal  actions  where  the  ....  damage  claimed 
is  not  more  than  50/.  "(r),  there  can  be  no  doubt  that 
these  Courts  have,  up  to  the  stated  limit,  a  concurrent 
No  power  to  jurisdiction  with  the  Queen's  Bench  Division  (»).  But  it 
wUhput  juxy.  should  be  remembered  that  the  above-mentioned  provision 
of  the  second  section  of  the  Act  {t)  is  express,  and  in  effect 
requires  that  the  action  should  be  brought  in  a  Couit 
where  there  is  a  jury  (w),  and,  therefore,  it  would  seem 
that  neither  in  the  Queen's  Bench  Division,  nor  in  a 
Coimty  Court,  can  a  plaintiff  suing  imder  this  Act  safely 
proceed  to  trial  before  a  judge  alone,  or  even  a  judge  sit- 

(p)  Seward  v.  The  Vera  Cruz,  10  App.  Cas.  59 ;  54  L.  J., 
P.  D.  &  A.  9.  As  to  the  transfer  of  such  an  action  to  the 
Queen's  Bench  Division,  if  the  circumstances  are  such  as  to 
give  the  latter  jurisdiction,  see  per  Brett,  M.  B.,  in  this  case 
in  the  Court  of  Appeal,  9  P.  D.  at  pp.  98,  99 :  and  see  per 
Lord  Selbome,  C,  10  App.  Cas.  at  p.  64 ;  54  L.  J.,  P.  D.  ft  A. 
at  p.  10. 

(q)  S.  C,  per  Brett,  M.  R.,  9  P.  D.  at  p.  100 ;  53  L.  X, 
P.  D.  &  A.  at  p.  41 ;  ib.,  per  Lord  Selbome,  C,  10  App.  Cas. 
at  pp.  69,  70;  54  L.  J.,  P.  D.  &  A.  at  p.  13.  See  a  recent 
instance  of  a  case  of  this  kind.  The  Diofie,  52  L.  T.  61. 

(r)  9  &  10  Vict.  c.  95,  s.  58,  amended  by  13  &  14  Yict.  c.  61, 
s.  1. 

(9)  Of  course  in  actions  under  the  Employers'  Liability  Act 
(ante,  p.  327),  the  jurisdiction  of  the  County  Courts  is  not 
subject  to  this  limit,  and  may  almost  be  said  to  be  exclusive. 

(/)  Ante,  p.  421. 

(«)  The  Franconia,  2  P.  D.  at  p.  171  ;  46  L.  J.,  P.  D.  ft  A 
at  p.  39,  per  Bramwell  and  Brett,  L. JJ.  Qumre^  whether  a 
jury  is  requisite  where  there  is  only  one  claimant,  and  there- 
fore no  apportionment. 
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ting  with  assessors  {x) .  If,  however,  the  defendant  consented    Chap.  zm. 
to  waive  objections  to  the  jurisdiction,  then  it  might  be  ' 

argued  that  the  judge  sat  only  as  an  arbitrator,  and  that 
no  appeal  would  lie  from  his  decision  {y). 

The  Act  amending  Lord  Campbell's  Act  (2)  provides  Apportion- 
that  where  a  defendant  is  desirous  of  paying  money  into  moDey  paid 
Court,  he  may  pay  it  as  a  compensation  in  one  sum  to  all  ^^  Court, 
persons  entitled  without  specifying  the  shares  into  which 
it  is  to  be  divided ;  and  that  if  the  sum  is  not  accepted, 
and  an  issue  is  taken  by  the  plaintiff  as  to  its  sufficiency, 
if  the  jury  think  the  same  is  sufficient,  the  defendant  shall 
be  entitled  to  a  verdict  upon  that  issue.  There  is  no  pro- 
vision as  to  what  is  to  happen  if  the  plaintiff  does  accept 
the  sum  in  full  discharge.  Accordingly,  in  Sanderson  v. 
Sanderson  {a),  the  defendants  in  an  action  imder  the  Act 
having  paid  8,500/.  into  Court,  and  the  plaintiff  having 
accepted  it  in  full,  a  special  case  was  presented  for  the 
opinion  of  the  Chancery  Division  as  to  the  proper  mode  of 
apportionment.  Malins,  V.-C,  was  of  opinion  that  the 
money  should  be  treated  as  the  personal  estate  of  the 
deceased  tmder  the  Statute  of  Distributions,  and  so  appor- 
tioned amongst  the  persons  entitled  to  the  benefits  of  the 
Act. 

In  treating  of  the  rights  conferred  by  Lord  Campbell's  Whether  Act 
Act  upon  the  representatives  or  relatives  of  a  deceased  SumS^ 
]>er8on,  there  has  been  some  difference  of  opinion  as  to  action, 
whether  the  Act  has  given  to  them  a  new  cause  of  action, 
or  has  simply  transferred  to  them  that  which  the  deceased 
would  himself  have  had.     Thus,  for  instance,  on  the  one 

(;r)  This,  of  course,  applies  to  actions  under  the  Employers' 
Liability  Act,  in  respect  of  the  death  of  a  workman,  for  there 
is  nothing  in  the  provisions  of  that  Act  to  modify  the  require- 
ment of  Lord  Campbell's  Act.     See  ante,  pp.  339,  340. 

(y)  See  Pearce  v.  Winkworth,  28  L.  T.  710.  If  this  conten- 
tion be  correct,  there  was  really  no  right  of  appeal  in  the 
cases  mentioned  ante^  p.  340,  note  (e). 

(z)  27  &  28  Vict.  c.  95,  s.  2. 

(a)  36  L.  T.  847. 
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Cliap.  xm.  hand  it  was  distinctly  said,  by  Blackburn  and  Lush,  JJ., 
in  Mead  v.  (?.  -B.  B.  Co.  (ft),  that  although  the  Act  provides 
a  new  principle  as  to  the  assessment  of  damages,  it  does  not 
give  any  new  right  of  action ;  and  Field  and  Cave,  JJ.,  ex- 
pressed themselves  to  the  same  effect  in  Griffiths  v.  The 
Earl  of  Dudley  (c\  Whilst,  on  the  other  hand,  it  was  as 
distinctly  stated  in  the  judgment  in  Blake  v.  Midland  R. 
Co.  (d)  that  the  Act  gives  "  a  totally  new  right  of  action." 
Since  the  decision  in  the  case  of  The  Vera  Cruz  (^),  it  must 
be  considered  as  definitely  settled  that  this  latter  view  is 
the  correct  one,  for  the  language  of  Brett,  M.  B.,  in  the 
Court  of  Appeal  (/),  and  of  Lord  Selbome,  C.  (^),  and 
Lord  Blackburn  {h)  in  the  House  of  Lords,  is  express  to 
that  effect.  It  is  noticeable,  however,  that  the  decisions  in 
all  these  cases  are  perfectly  consistent  with  one  another, 
and  it  is  thought  that  the  contradiction  in  the  terms  used 
by  the  learned  judges  is  one  of  form  rather  than  of  sub- 
stance. In  one  sense,  it  may  be  said  that  the  persons  for 
whose  benefit  the  action  is  given  have  only  the  same  right 
to  sue  which  the  deceased  man  himself  would  have  had  in 
his  lifetime,  inasmuch  as  their  claim  under  the  statute  may 
be  defeated  by  the  very  same  facts  which  would  have 
afforded  a  defence  had  the  deceased  been  plaintiff  (i).  But 
it  is  equally  true,  and  more  accurate,  to  say  that  the  cause 
of  action  under  the  Act  is  not  the  same  as  that  which  the 
law  would  have  given  to  the  deceased  in  respect  of  the 
injury  to  his  person,  because  the  mere  fact  of  a  wrongful 

(ft)  L.  E.,  3  Q.  B.  555,  558 ;  37  L.  J.,  Q.  B.  278 ;  ante, 
p.  413. 

(c)  e  Q.  B.  D.  at  pp.  363,  365 ;  51  L.  J.,  Q.  B.  543;  po$t, 
p.  464. 

{d)  21  L.  J.,  Q.  B.  at  p.  237. 

(e)  9  P.  D.  96  ;  53  L.  J.,  P.  D.  &  A.  33  ;  10  App.  Cas.  59 ; 
54  L.  J.,  P.  D.  &  A.  9. 

(/)  9  P.  D.  at  pp.  99,  100. 

{g)  10  App.  Gas.  at  p.  67. 

(A)  ift.,  p.  70. 

(t)  AntBf  p.  411  et  seq. 
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act  oausing  the  death  of  the  latter  gives  to  his  representa-    cmap.  ziiL 
lives  or  relatives  no  right  of  action.     There  must  be 
peouniary  loss  to  them  bj  reason  of  the  death  (k). 

We  have  already  seen  in  an  earlier  part  of  this  chapter  (/)  Hight  to  sue 
that  apart  from  the  provisions  of  Lord  Campbell's  Act  the  exolusiTe  of 
executors  or  administrators  of  deceased  persons  have  certain  ^^^  "™®" 
remedies  in  respect  of  tortious  injuries  to  the  property  of 
such  persons.  It  will  be  apparent,  also,  that  the  representa- 
tives or  relatives  do  not  sue  under  this  statute  in  respect  of 
anything  which  belonged  to  the  deceased,  and  they  cannot, 
therefore,  make  a  claim  thereunder  as  for  any  diminution 
of  his  personal  estate  caused  by  the  defendant's  tortious 
act  (m).  In  pursuing  the  former  remedies,  the  capacity  of 
the  executors  or  administrators  to  sue  is  derived  from  the 
fact  that  they  represent  the  personal  estate  of  the  deceased ; 
where,  however,  executors  or  administrators  bring  an  action 
under  Lord  Campbell's  Act,  they  do  not  in  any  sense 
represent  the  estate  of  the  deceased,  but  are  merely  instru- 
ments acting  on  behalf  of  the  persons  for  whose  benefit 
the  action  is  given  (n).  A  fortiori^  where  such  persons 
themselves  bring  the  action,  they  sue  in  their  own  right, 
and  not  as  representing  the  deceased.  It  follows  from 
this,  that  the  remedies  existing  prior  to  Lord  Campbell's 
Act  are  independent  and  cumulative,  and  are  not  excluded 
by  an  exercise  of  the  right  of  action  conferred  by  this 
statute.  The  right  of  executors  or  administrators  to  sue 
as  representing  the  estate  of  their  deceased  exists,  there- 
fore, though  the  death  may  be,  or  even  has  been,  the 
subject  of  an  action  under  Lord  Campbell's  Act ;  for  the 
injury  to  the  personal  estate  gives  a  distinct  cause  of  action 


(k)  Ante,  p.  417  ei  seq, 

(/)  Ante,  p.  394  et  eeq, 

(m)  Beeper  Mellor,  J.,  in  Leggott  v.  G,  N.  R,  Co,,  1  Q.  B.  D. 
699,  605 ;  45  L.  J.,  Q.  B.  557. 

(n)  Per  Brett,  M.  R.,  in  The  Vera  Cruz,  9  P.  D.  at  pp.  99, 
100  ;  63  L.  J.,  P.  D.  &  A.  33  :  see,  too,  S.  C,  per  Lord  Sel- 
borne,  C,  10  App.  Gas.  at  p.  67 ;  54  L.  J.,  P.  D.  ft  A.  9. 
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Law  of  Scot- 
land as  to 
action  for 
death. 


Chap.  zin.  to  the  personal  repFesentative,  not  to  be  confounded  inth 
the  statutory  right  which  he  has  to  bring  the  other  action 
as  trustee  for  the  family  (o).  And,  sunilarlyy  if  damage 
is  caused  both  to  a  man's  person  and  his  property  by  one 
and  the  same  wrongful  act — as,  for  instance,  if  his  carriage 
be  upset  and  broken  and  he  is  thrown  down  and  injured — 
the  fact  that  he  himself  in  his  lifetime  has  sued  and 
recovered  judgment  against  the  wrongdoer  in  respect  only 
of  the  damage  to  the  carriage,  would  not  be  a  bar  to  a 
subsequent  action  under  Lord  Campbell's  Act,  if  the  owner 
of  the  carriage  afterwards  died  from  the  effect  of  the 
injuries  received  by  him  {p). 

The  common  law  maxim,  Actio  persotmUs  moritur  cum 
persondy  which  has  formed  the  keynote  of  this  chapter, 
whilst  applicable  alike  to  England  and  Ireland,  never 
formed  part  of  the  Scotch  system  of  jurisprudence;  and 
accordingly  it  is  expressly  provided  that  to  Scotland  Lord 
Campbell's  Act  shall  not  apply  (y),  it  being  unnecessary 
that  it  should  do  so,  for  by  the  common  law  of  that  country 
the  husband  or  wife,  parents  (r)  and  children  of  any  person 
killed  by  a  wrongful  act,  neglect  or  default,  may  maintain 
an  action  in  their  own  right  in  respect  of  the  death.  Com- 
pensation is  to  include  a  solatium  for  wounded  feelings, 
which,  even  without  pecimiary  loss,  seem  to  afford  a  suffi- 

(o)  Bameti  v.  Lucas,  Ir.  R.,  5  C.  L.  140,  144;  affirmed  in 
Ex.  Ch.,  Ir.  R.,  6  C.  L.  247  :  and  see  Potter  v.  Me(.  R.  Co,, 
32  L.  T.  36  ;  Bradshaw  v.  Z.  ^  T.  R.  Co.,  L.  R.,  10  C.  P.  189; 
Leggott  v.  G.  N.  R,  Co.,  1  Q.  B.  D.  599 ;  45  L.  J.,  a  B.  557 : 
Bee  also  as  to  these  cases  ante,  p.  387  et  seg. 

{p)  See  Brunsden  v.  Humphrey,  14  Q,  B.  D.  141 ;  53  L.  J., 
Q.  B.  '476 ;  and  post,  p.  457.  Secus,  if  the  deceased  had 
himseU  sued  in  respect  both  of  his  personal  injuries  and  the 
damage  to  his  property.     Ante,  p.  413 

(y)  9  &  10  Vict.  c.  93,  s.  6.  •*  The  Scotch  law  of  assytbe- 
ment  is  wholly  alien  to  the  common  law  of  England:"  per 
Coleridge,  J.,  delivering  the  iudgment  of  the  Court  in  Blake 
v.  Midland  R.  Co.,  21  U  J.,  Q.  B.  at  p.  237. 

(r)  As  to  a  parent's  right  to  sue,  see  Weemt  v.  MalkUton, 
4  Macq.  215. 


Bolatinm 
recoverable. 
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oient  ground  of  action  to  the  wife  or  children  (a) .  Collateral  Chap.  zm. 
relatives,  however,  have  no  title  to  maintain  an  action  of 
reparation  for  solatium  or  pecimiarj  loss  through  death 
caused  hj  the  negligence  of  the  defendant  {t) ;  but,  it  seems, 
the  mother  of  an  illegitimate  child  may  (t/).  So,  also,  in 
that  country,  if  an  injured  workman  commences  an  action, 
and  dies  while  it  is  pending,  the  right  to  carry  on  the 
ax^tion  is  transmitted  to  his  personal  representatives  {x). 
The  question  appears  to  be  yet  unsettled  whether  in  Soot- 
land  an  executor  is  entitled  to  sue  in  respect  of  personal 
injuries  to  the  deceased  where  the  latter  has  died  from 
other  causes  (y). 

-----*  I  ■  Ml,  I  ■ 

(«)  Brown  v.  McGregor,  17  Fac.  Coll.  232;  and  see  Paterson 
T.  Wallace^  1  Macq.  762,  n.  (o). 

(/)  Greenhorn  v.  Addie,  27  Sc.  Jur.  450;  Etaten  v.  N.  B.  R. 
Co.,  8  M.  980. 

(tt)  Renion  v.  N,  B.  R.  Co.,  6  Sc.  L.  E.  255. 

(x)  Neihon  v.  Rodger,  16  D.  325. 

(y)  Wight  Y.  Burns,  11  It.  217.  As  to  lapse  of  time  between 
injury  and  death,  see  ante,  p.  409. 
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CHAPTER  XIV. 

OF  DRFBKCES  AVAILABLE  TO  THE  EMPLOYER. 

The  matters  treated  of  in  the  foregoing  chapters  have  of 
necessity  frequently  involved  the  consideration  of  cir- 
cumstanoes  which  may  constitute  a  good  answer,  either 
in  fact  or  in  law,  to  a  claim  against  an  employer,  in 
respect  to  some  tortious  injury  to  the  person  or  property 
of  another  individual.  Without  attempting  a  repetition 
at  length  upon  these  points,  it  will  be  convenient,  in  this 
the  concluding  chapter  of  the  book,  to  indicate  exclusivdy 
from  this  standpoint  the  various  defences  of  which  an  em- 
ployer may  avail  himself  when  sued  ex  delicto^  either  by  a 
member  of  the  public,  or  by  one  engaged  in  work  in 
which  the  employer  is  interested,  or  by  one  of  his  own 
servants. 
Plaintiff  must  At  the  outset  it  is  to  be  premised,  although,  strictly 
prim&%eie  Speaking,  this  is  hardly  matter  of  defence,  that  in  aecord- 
^^"®-  ance  with  the  maxim  actori  incumhit  onuSj  it  lies  upon  the 

plaintiff  in  all  cases  to  make  out  at  least  a  primd  facie  case 
against  the  defendant,  before  the  latter  can  be  called  upon 
for  his  defence ;  and  it  is  not  sufficient,  therefore,  for  the 
plaintiff  to  leave  his  case  in  a  state  in  which  it  is  consistent 
with  the  evidence  that  there  has  been  no  negligence  or 
misconduct  in  the  defendant  or  those  for  whom  he  is 
Pearatm  v.        responsible  {a).    Thus,  in  one  case,  the  plaintiff,  a  servant 

Fluehiett. 


(a)  Potts  V.  Port  Carlisle  R.  Co.,  8  W.  R.  524 ;  Hi^^s  v. 
Maynard,  14  W.  R.  610;  Hammack  v.  White,  31  L.  J.,  C.  P. 
129;  Welfare  v.  L.  B,  ^  S.  C  E.  Co.,  L.  R.,  4  Q.  B.  693;  38 
L.  J.,  Q.  B.  241 ;  Moffatt  v.  Bateman,  L.  R.,  3  P.  C.  115;  Man^ 
zoni  V.  Douglas,  6  Q.  B.  D.  145 ;  50  L.  J.,  Q.  B.  289. 
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of  a  railway  company,  whose  duty  it  was  to  dose  tlie  Chap.  XIY. 
station  gates  at  night,  was  injured  by  a  plank  which  fell 
upon  him  whilst  he  was  so  doing.  It  appeared  that  the 
defendants  were  employed  by  the  railway  company  to 
repair  the  station,  and  the  plaintiff  proved  that  their  work- 
men had  been  at  work  near  the  gates  some  hours  before ; 
and  it  was  suggested  on  his  behalf  that  they  had  placed 
the  plank  across  the  open  gates  for  the  purpose  of  a  scaf- 
folding, and  left  it  there  when  they  had  finished  their 
day's  work.  There  was  no  evidence,  however,  to  show  in 
what  position  the  plank  was  placed,  or  who  placed  it  there. 
The  plaintiff  was  nonsuited,  and  the  Court  upheld  the 
ruling  {b). 

Moreover,  the  evidence  adduced  by  the  plaintiff  in  sup-  When  plain- 
port  of  his  case  must  be  such  that  a  jury  may  properly  noo^^t^  ^ 
find  a  verdict  for  him  upon  it.    For  if  there  is  no  evidence 
which  ought  reawnably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established,  the  plaintiff  should  be 
nonsuited  (c). 

Similarly,  if  the  undisputed  facts  of  the  case  as  proved 
by  the  plaintiff's  evidence,  though  they  establish  a  wrong- 
ful act  on  the  part  of  the  employer,  yet  show  that  the 
plaintiff's  own  conduct  was  such  as  to  leave  no  room  for 
any  question  upon  which  the  jury  would  be  entitled  to 
find  a  verdict  in  his  favour,  the  judge  may  and  ought  to 
nonsuit  the  plaintiff  {d). 


{h)  Pearson  v.  Fluckneii,  20  L.  T.  662. 

(c;  Met,  R.  Co.  V.  Jackson,  3  App.  Cas.  193;  47  L.  J.,  0.  P. 
303  :  see  especially  per  Lord  Blackburn,  at  p.  207 ;  and  also 
in  the  subsequent  case  of  Lublin^  Sfc.  R,  Co,  v.  Slattery, 
3  App.  Cas.  at  p.  1201  et  seq.  In  the  latter  case  his  Lordship, 
alluding  especially  to  actions  against  railway  companies,  said 
that  too  often  the  question  really  considered  by  the  juiy  is 
whether  it  is  not  shabby  in  the  defendants  not  to  give  some- 
thing to  the  plaintiff. 

(rf)  Davey  v.  L,  Sf  S,  W.  R,  Co,,  12  Q.  B.  D.  70 ;  63  L.  J., 
Q.  B.  58;  Brown  v.  G.  W,  R,  Co.,  in  C.  A.,  Law  Journal  News- 
paper, May  23,  1885,  affirming  52  L.  T.  622  :  see  post,  p.  438. 
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ChAp.  XIY.  In  regard  to  the  discharge  of  the  onus  thus  biid  upon 
Here  opinion  the  plaintiff ,  it  is  always  important  to  remember  that  it  is 
^*t"u^fflat  ^^'  enough  for  him  to  be  prepared  only  with  opinions, 
which  are  unsupported  by  reasons,  as  to  the  cause  of  an 
accident,  e.g.^  the  mere  statements  of  witnesses  that  a  par- 
ticular place  on  the  employer's  premises  was  dangerous  («). 
And  statements  or  admissions  made  by  servants  are  not 
evidence  against  their  master,  unless  their  position  is  such 
Aga$9izY.  as  to  give  them  authority  in  the  matter  (/).  In  Agasm 
vaiJ^/'^'  ^-  ^^  London  Tramway  Co.  {g),  the  plaintiff,  who  was 
travelling  in  one  of  the  defendants'  cars,  was  injured  by  a 
concussion,  which  nearly  upset  the  car.  At  the  trial  there 
was  no  direct  evidence  as  to  the  cause  of  the  shock,  but 
the  plaintiff  proposed  to  ask  a  fellow-traveller  whether 
after  the  accident  he  did  not  make  a  remark  to  the  con- 
ductor of  the  car.  The  conductor's  reply  to  this  remark 
was  to  the  effect  that  on  several  previous  occasions  on  the 
same  day,  the  driver  had  negligently  taken  the  car  off  the 
rails.  The  Court  held  that  the  judge  rightly  disallowed 
this  question,  for  the  answer  to  it  would  have  been  mere 
hearsay,  and  not  part  of  the  res  gestm^  the  conductor's 
statement  not  being  a  portion  of  the  surrounding  facts, 
but  made  when  the  occurrence  was  over.  The  plaintiff 
was,  therefore,  properly  nonsuited,  as  there  was  nothing 
to  show  the  cause  of  the  accident. 
Oocttrrenoe  of      It  will  thus  be  secu  that  the  mere  occurrence  of  an  aod- 

accident  not 

{e)  Rigg  v.  M,  S.  ^  L.  R.  Co.,  14  W.  R.  834;  Crofter  t. 
Met.  R.  Co.,  L.  R.,  1  C.  P.  300 ;  35  L.  J.,  C.  P.  132. 

(/)  Schumack  v.  Lock,  10  Moore  (C.  P.)  39;  G.  W.  R.  Co. 
Y.  Willis,  34  L.  J.,  C.  P.  196;  KirkataU  Brewery  Co.  v.  Fur- 
nes8  R.  Co.,  L.  R.,  9  Q.  B.  468 ;  43  L.  J.,  Q.  B.  142.  As  to  a 
presumption  that  a  letter  containing  an  admission,  and  written 
by  a  servant  to  the  defendant,  was  written  in  that  character, 
see  Peyton  v.  St.  Thomases  Hospital,  3  C.  &  P.  363.  As  to 
the  duty  of  a  company  to  have  upon  the  spot  someone  capable 
of  dealing  with  exigencies  which  may  arise,  ante,  Chap.  H., 
p.  56. 

{g)  27  L.  T.  492. 
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dent,  and  consequent  damage  to  the  plaintiff,  are  not  suffi-    Chap.  ziv. 
dent  as  a  general  rule  to  ground  a  right  of  action  {h) ;  for  uguaUysuf-"* 
non  constat  that  the  accident  ma^  not  have  heen  inevitable,  ^°^^^ 
'  or  due  to  causes  over  which  the  employer  had  no  control ; 
or  that  there  may  have  been  no  want  of  due  care  or  other 
breach  of  a  duty  owed  by  the  employer  to  the  plaintiff. 
Upon  these  points,  as  affording  matter  of  defence,  the 
reader  is  referred  to  Chap.  I.,  in  which  they  have  been 
fully  treated  under  the  head  of  the  general  duty  of  the 
employer. 

There  is,  however,  a  class  of  cases  in  which  one  who  is  Mm  ipta  lopti" 
not  in  the  employer's  service  being  injured,  the  nature  of  ^^' 
the  accident  itself  affords  presumptive  evidence  of  negli- 
gence on  the  part  either  of  the  employer  or  of  his  servants. 
This  presumption  arises,  or,  as  has  been  said,  res  ipsa  loqui- 
tur,  where  the  thing  which  does  the  mischief  is  solely  under 
the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as,  in  the  ordinary  course  of  things, 
does  not  happen  where  proper  care  is  used ;  although  the 
presumption  may,  of  course,  be  rebutted  by  the  defen- 
dant's evidence  (i).  In  these  cases  the  plaintiff  can  give 
little  evidence  how  the  accident  was  caused,  and  the  power 
of  explanation  lies  with  the  defendant.  Accordingly,  it 
is  considered  unreasonable  to  require  proof  from  an  out- 
sider of  facts  of  which  he  has  no  knowledge,  and  which 
the  employer  can  readily  disprove  if  they  are  untrue. 
Thus,  in  Scott  v.  The  London  Dock  Co.  (A),   a  custom-  SeottY.Lon' 

don  Dock  Co, 

(h)  See  the  authorities  referred  to  ante^  p.  428,  note. 

(i )  Scott  V.  London  Dock  Co,,  34  L.  J.,  Ex.  220 ;  Briggs  v. 
Oliver,  35  L.  J.,  Ex.  163;  Kearney  v.  Z.  B.  Sf  S.  C,  R,  Co., 
Ij.  R.,  6  Q.  B.  759 ;  40  L.  J.,  Q.  B.  285 ;  Byrne  v.  Boadle,  33 
li.  J.,  Ex.  13 :  see,  too,  Walker  v.  Ohen,  9  R.  946  (Sc),  as 
explained  in  Mac/arlane  v.  Thompson,  12  R.  232  (Sc).  The 
distinction  between  the  misconduct  of  an  animate  creature  and 
the  mismanagement  of  an  inanimate  thing  is  pointed  out  in 
Jfanzoni  v.  Douglas,  6  Q.  B.  D.  145 ;  50  L.  J.,  Q.  B.  289. 

{k)  34  L.  J.,  Ex.  220. 
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Cluip.  XIV.  house  offioer  in  the  docks  in  the  discharge  of  his  duty,  and 
passing  under  a  doorway,  was  injured  by  some  bags 
of  sugar  which  fell  on  him  from  a  crane  which  was  fixed 
over  the  doorway,  and  the  above  principle  was  applied  in 
his  favour.  But,  apart  from  the  effect  which  has  been  at- 
tributed to  the  provisions  of  the  Employers'  Liability  Act, 
this  presumption,  as  we  have  seen,  is  not  applicable  as 
between  master  and  servant  (/). 

Assuming  that  the  plaintiff  has  succeeded  in  making  out 
such  a  case  as  caUs  for  an  answer,  the  defendant  will  have 
to  ascertain  what  defences  are  open  to  him,  and  these  we 
must  now  proceed  to  shortly  consider. 
Wrongdoer  First,  where  the  injury  is  proved  by  the  plaintiff  to 

have  resulted  from  the  act  or  default  of  some  person  other 
than  the  defendant,  it  may  happen  that  that  person  is  not 
one  for  whose  acts  or  defaults  the  defendant  can  be  made 
responsible.  Thus,  the  wrongdoer  may  be  a  stranger  {m)^ 
or  he  may  be  the  servant  of  an  independent  contractor 
employed  by  the  defendant  (n),  or,  again,  it  may  be  that 
the  actual  wrongdoer,  though  in  the  defendant's  service, 
was  not  at  the  time  acting  as  a  servant,  in  other  words, 
acting  within  the  scope  of  his  employment  (o).  In  either 
case,  the  defendant  would  have  a  sufficient  answer  to  the 
action;  but  in  regard  to  both  these  points  enough  has 
already  been  said,  and  the  reader  must,  therefore,  be  re- 
ferred to  the  earlier  chapters  for  information  upon  the 
subject. 
Contribtttoiy  Next,  cvcu  if  the  person  suing  has  sustained  injury 
negligence,  attributable  in  some  degree  to  a  breach  of  duty  for  which 
the  master  is  liable,  yet  if  the  plaintiff  might  by  the  exer* 
cise  of  reasonable  care  and  skill  have  avoided  the  injury, 
he  is  to  be  regarded  as  the  author  of  his  own  wrong,  and 


[ 


I)  Ante,  Chap.  X.,  p.  257. 

m)  See  ante,  p.  6. 
(ft)  See  ante,  p.  93  ei  seq, 
(o)  See  ante,  p.  85  et  seq. 
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cannot,  therefore,  hold  the  master  responsible  (p).  If,  as  Ghsp.  Xiy. 
has  been  said,  a  railway  train,  which  ought  to  whistle 
when  passing  through  a  station,  were  to  pass  through 
without  whistling,  and  a  man  were,  in  broad  daylight,  and 
without  anything  to  obstruct  his  view,  to  cross  in  front  of 
the  advancing  train  and  be  killed,  it  would  be  the  reckless- 
ness and  folly  of  the  man  which  caused  his  death,  and  not 
the  negligence  of  the  driver  of  the  train.  This  would  be 
an  example  of  an  incuria^  but  not  an  incuria  dans  locum 
injur i<B  {q). 

The  case  of  Senior  v.  Ward  (r)  affords  a  good  illustra-  Smior  v. 
tion  of  this  principle.  The  defendant  was  a  colliery  pro- 
prietor, and  by  one  of  the  statutory  special  rules  in  force 
at  his  coUiery— for  a  breach  of  which  he  was  answerable— 
the  ropes  by  which  the  cages  were  raised  and  lowered 
were  to  be  examined  every  morning.  This  rule  had  been 
entirely  neglected  to  the  defendant's  knowledge  for  many 
weeks,  when  owing  to  a  fire  the  rope  accidentally  became 
damaged.  The  next  morning  the  plaintiff's  son,  a  miner, 
w^as  preparing  to  descend  the  shaft  when  he  was  warned 
that  he  had  better  examine  the  rope  beforehand,  but  he 
declined  to  do  this,  and  entered  the  cage  immediately. 
During  the  descent  the  rope  broke,  and  he  was  killed.  In 
an  action  brought  under  Lord  Campbell's  Act  («),  it  was 
held  that  the  maxim  volenti  non  fit  injuria  absolved  the 
defendant  from  liability  (t).  We  have  seen  in  an  earlier 
chapter  that  the  position  of  a  servant  is  the  same  if  he 


(/?)  Bridge  v.  Grand  Junction  R,  Co,y  3  M.  &  W.  244  ;  and 
see  per  Parke,  B.,  in  Davies  v.  Mann,  10  M.  &  W.  546,  548. 

(y)  Dublin^  Sfc,  It,  Co.  v.  Slatterg,  3  App.  Cas.  1155,  1166, 
per  Lord  Cairns,  C.  See  also  Wright  v.  G.  N,  R,  Co,,  8  L.  R. 
(Ir.)  257 ;  afErmed  in  C.  A.,  but  not  reported  (see  the  note 
on  fljleaf,  8  L.  E.  (Jr.));  S.  E,  R.  Co.  v.  Smitherman,  47 
J.  P.  773. 

ir)  28  L.  J.,  Q.  B.  139  :  see,  too,  Wilson  v.  Wishaw  Coal  Co., 
10  R.  1021  (Sc). 

(«)  As  to  which  see  ante,  Chap.  XUL,  p.  407. 

(/)  See  post,  p.  441. 
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Ohap.  ZIY. 


PlamtifTB 
negliffenoe 
not  alwa^ 
defence. 


Proper  dixeo- 
tion  to  jury  as 
to  oontnbu- 
tory  negli- 
gence. 


remains  in  his  master's  service  with  knowledge  of  a  danger 
— such  as  that  caused  by  defective  machinwy — yet  without 
making  complaint  (»). 

These  cases  are  instances  of  what  is  commonly  called 
"contributory  negligence"  on  the  part  of  the  plaintiff; 
but  this  phrase  is  somewhat  misleading,  for,  -as  we  shall 
presently  see,  the  plaintiff  may  be  guilty  of  negligence 
which  contributes  in  a  sense  to  the  accident,  but  still  maj 
be  entitled  to  recover.  Indeed,  where  a  tortious  act  is 
imputable  to  the  defendant,  negligence  on  the  part  of  the 
plaintiff  is  not  a  sufficient  defence,  unices  it  was  negligence 
which  caused  the  injury  of  which  the  plaintiff  complains  (j). 
For  there  is  no  contributory  negligence,  in  the  proper 
sense  of  the  term,  unless  it  leads  substantially  to  the  cause 
of  action  (y).  In  other  words,  just  as  negligence  on  the 
part  of  the  defendant  is  not  a  ground  of  action,  unless  the 
evidence  connects  it  with  the  plaintiff's  injury  (2),  so 
negligence  on  the  part  of  the  plaintiff  to  be  a  defence  must 
be  proved  to  have  been  the  proximate,  and  not  merely 
remote,  cause  of  the  injury  in  respect  of  which  he  is 
suing  {a).  The  received  and  usual  way  of  directing  a  jmy 
upon  the  point  of  contributory  negl^ence  is  to  tell  them 
that  the  plaintiff  cannot  recover  if  he  could,  by  the  exercise 

(«)  Ante,  Chap.  VII.,  pp.  154  et  seg.  As  to  contributory 
negligence  under  the  Employers'  Liability  Act,  see  pott, 
p.  464. 

{x)  Cayzer  v.  Carron  Co,,  9  App.  Cas.  873 :  see  especially 
per  Lord  Blackburn,  at  pp.  881,  882,  and  per  Lord  Watson, 
at  p.  886  (citing  Spaight  v.  Tedcastle,  infra) ;  54  L.  J.,  P.  D. 
&  A.  18. 

(y)  See  per  James,  L.  J.,  in  The  Margaret,  6  P.  D.  76,  78; 
50  L.  J.,  P.  D.  &  A.  67. 

(z)  Ante,  p.  359. 

(a)  Spaight  v.  Tedcastle,  6  App.  Cas.  217,  219,  per  Lord 
Selborne,  C.  Where  the  negligence  of  the  party  injured  did 
not  in  any  degree  contribute  to  the  immediate  cause  of  the 
accident,  such  negligence  is  not  an  answer  to  the  action ;  the 
jury  are  not  to  take  the  consequences  and  divide  them  in 
proportion  according  to  the  negligence  of  the  one  or  the  other 
party.  Greenland \,  Chaplin,  b'EtXQ\i.2\^,2AH\  19  L.  J., Ex. 293. 
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of  such  care  and  skill  as  he  was  bound  to  exercise,  have    Chap.  ZIY. 
avoided  the  consequence  of  the  defendant's  act  (J). 

From  the  doctrine  of  contributory  negligence,  as  above  "When  plain- 
stated,  it  is  evident  that  though  the  plaintiff  may  have  no  defence, 
been  guilty  of  negligence,  and  though  that  negligence  may, 
in  fact,  have  contributed  to  the  injury,  yet  if  the  defendant 
could  in  the  result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  injury,  the  negligence  of  the 
plaintiff  will  not  debar  him  from  recovering.     This  was 

finally  established  in  the  case  of  Radley  v.  L.  8c  N.  W.  R.  Badiey  v.  X.  % 

jv  w"  a.  Co 
Co.  (c).     There  the  plaintiffs,  who  were  colliery  owners,     •     •    •     • 

were  possessed  of  a  private  siding  communicating  with 
the  defendants'  railway.  It  was  customary  for  the  de- 
fendants' servants  to  bring  back  the  plaintiffs'  empty  coal 
trucks,  and  to  run  them  from  the  railway  on  to  the  siding. 

(Jb)  Per  Lord  Blackburn,  in  Dublin^  Sfc,  R,  Co.  v.  Slattery^ 
3  App.  Cas.  at  p.  1207.  It  will  be  seen  that,  as  there  pointed 
out,  this  direction  is  not  logically  precise,  although  it  is  found 
to  be  sufficiently  accurate  in  practice. 

(c)  1  App,  Cas.  754 ;  46  L.  J.,  Ex.  573.  The  leading  opinion 
(from  which  the  sentence  in  the  text  is  taken  almost  yerbatim) 
was  given  by  Lord  Penzance,  Lord  Cairns,  C,  saying  that  he 
concurred  with  every  word  of  it.  Both  Lord  Blackburn  (who 
was  one  of  the  majority  of  the  Exchequer  Chamber  whose 
decision  was  reversed  by  the  House  of  Lords)  and  Lord  Gordon 
appear  also  to  have  fully  concurred.  Notwithstanding  this, 
Butt,  J.,  in  The  Vera  Cruz  (9  P.  D.  at  pp.  92—94 ;  54  L.  J., 
P.  D.  &  A.  at  p.  36),  has  adversely  criticised  Lord  Penzance's 
opinion,  and  has  endeavoured  to  show  that  it  went  beyond 
what  the  House  of  Lords  intended.  The  learned  judge  has 
also  expressed  some  disapproval  of  the  judgment  of  the  Ex- 
chequer Chamber  in  Tuff\,  Warman  (5  C.  B.,  N.  S.  573;  27 
L.  J.,  C.  P.  322).  It  is  to  be  regretted  that  the  course  which 
The  Vera  Cruz  took,  both  in  the  C.  A.  (9  P.  D.  96  ;  54  L.  J., 
P.  D.  &  A.  38)  and  in  the  House  of  Lords  (10  App.  Cas.  59  ; 
54  L.  J.,  P.  D.  &  A.  9),  rendered  it  unnecessary  to  consider 
the  opinion  of  Butt,  J.,  whose  reasoning  upon  this  point  the 
authors  have  difficulty  in  following.  If  the  proposition  in  the 
text  needs  further  support,  it  seems  to  be  amply  afforded  by 
SpaightT.  Tedcastle,  6  App.  Cas.  217;  and  Cayzer  y.  Ca  ron 
Co.,  9  App.  Cas.  873;  54  L.  J.,  P.  D.  &  A.  18:  see  also 
Dowieit  V.  London,  Tilbury,  Sfc.  R,  Co.,  1  Times  Law  Heports, 
326  (C.  A.). 

ff2 
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Chap.  ZIV.  On  the  occasion  in  question  certain  trucks  were  thus  run  on 
to  the  siding  and  left,  the  plaintiffs'  watchman  being 
aware  of  the  fact.  One  of  these  trucks  was  loaded,  and 
was  of  such  a  height  that  it  would  not  pass  under  a  bridge 
which  spanned  the  siding,  but  nothing  was  done  bj  the 
plaintiffs  to  obviate  this.  On  the  next  daj  more  trucks 
were  brought  and  pushed  on  to  the  siding  by  the  defend- 
ants' servants.  Some  resistance  was  perceived  bj  them, 
and  thej  negligently  increased  the  force  employed,  the 
result  being  that  the  loaded  truck  struck  ^with  great  force 
against  the  bridge,  and  broke  it  down.  In  an  action  for 
the  destruction  of  the  bridge  a  verdict  was  found  and 
entered  for  the  defendants,  on  the  ground  that  the  plain- 
tiffs' negligence  had  contributed  to  the  injury.  But  this 
verdict  was  set  aside  and  a  new  trial  ordered  by  the  House 
of  Lords,  upon  the  principle  stated  in  the  text. 

To  give  another  illustration  of  the  same  kind.  Suppose 
a  railway  porter  engaged  in  coupling  trucks  to  an  engine 
negligently  remains  standing  on  the  line  after  he  has  done 
what  is  necessary,  and  the  driver,  without  seeing  whether 
the  porter  is  clear,  and  without  having  received  the  usual 
signal  to  proceed,  carelessly  starts  his  engine  and  injures 
the  porter.  In  such  a  case  the  negligence  of  the  porter, 
though  to  a  certain  extent  it  contributed  to  the  accident, 
would  not  disentitle  him  from  recovering,  as  the  engine- 
driver,  by  the  exercise  of  reasonable  care,  might  hare 
avoided  the  result  (d). 

From  what  has  been  said  it  follows  that  the  question 
whether  a  plaintiff  has  been  guilty  of  contributory  neg- 
ligence is  to  be  determined  upon  the  same  principles  as 
the  converse  question  with  regard  to  the  conduct  of  the 
defendant  (e).     It  is  therefore   essentially  a  question  of 


QaestionB  of 
contributory 
negligeoce 
how  to  be 
determined. 


(rf)  If,  however,  both  men  were  in  the  service  of  the  same 
railway  company,  as  regards  the  latter  it  would  be  a  case  of 
"common  employment,"  apart  from  the  provisions  of  the 
Employers'  Liability  Act. 

{e)  Ante,  Chap.  I.,  pp.  36,  37:  and  see  StuaH  v.  Evans  (31 
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fact  to  be  determined  upon  the  oiroumstances  of  the  par-  Chap.  xiv. 
ticular  ease,  and  for  this  reason  it  would  serve  no  useful 
purpose  to  multiply  illustrations  upon  the  point  (/).  In 
the  words  of  Lord  Blackburn  in  a  case  already  referred 
to  {g)f  "  Those  who  go  personally  or  bring  property  where 
they  know  that  they  or  it  may  come  in  collision  with  the 
persons  or  property  of  others,  have  by  law  a  duty  cast 
upon  them  to  use  reasonable  care  and  skill  to  avoid  such  a 

collision And  the  duty  in  such  cases  is  reciprocal. 

....  Where  a  light  gig  comes  into  collision  with  a  heavy 
waggon,  the  damage  is  likely  to  fall  principally  on  the 
light  gig,  and  if  a  man  comes  negligently  in  collision  with 
an  express  train,  he  will  almost  certainly  be  dashed  to 
pieces,  whilst  those  in  the  express  train  will  very  likely  be 

unconscious  that  any  accident  has  happened But 

the  duty  cast  by  law  on  the  light  gig  or  man  is  the  same 
as  that  cast  on  the  heavy  vehicle." 

We  have  already  seen  that  it  lies  upon  the  plaintiff  to  ^po^  whom 
make  out  a  primd  facie  case  {h) ;  that  is,  he  must  prove  a  °"^  ^'^  * 
breach  of  duty  upon  the  part  of  the  defendant,  and  damage 
resulting  to  himself  from  such  breach.  In  connection 
with  this  the  question  has  been  raised,  upon  which  of  the 
parties  is  cast  the  onus  of  proof  with  regard  to  contri- 
butory negligence  ?    It  was  said  by  Brett,  M.  R.,  in  a 


W.  R.  706),  where  it  was  said  that  bare  knowledge  by  the 
plaintiff  of  a  defect  in  a  thing,  from  the  use  of  which  he  sub- 
sequently sustains  injury,  is  not  in  itseK  contributory  negli- 
gence, but  is  only  one  of  the  elements  to  be  considered  in  the 
case. 

(y)  Even  in  England  and  Scotland  the  number  of  cases 
reported  under  this  head  is  very  large,  whilst  any  attempt  to 
collate  the  American  decisions  upon  the  point  would  be  to 
pile  Pelion  on  Olympus. 

(g)  Dublin  J  Sfc,  R.  Co,  v.  Slattery^  3  App.  Cas.  at  p.  1206. 
The  fact  that  Lord  Blackburn  dissented  from  the  judgment  of 
the  majority  of  the  House  upon  the  facts,  in  no  way  detracts 
from  the  value  of  the  exhaustive  opinion  delivered  by  him 
upon  the  law  governing  such  cases. 

(A)  Ante,  p.  428. 
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Ghi^.  ZIT.  recent  case  (i),  that  the  horthen  of  proof  lies  entirely  upon 
the  plaintifFy  and  that  he  must  proye  affinnatively  that  the 
matter  of  complaint  was  caosed  by  the  act  of  the  defen- 
dant, or  those  for  whose  acts  the  defendant  is  liable,  and 
negatively  that  he  himself  was  not  guilty  of  contributory 
negligence.  Upon  the  other  hand,  in  the  opinion  of  Lord 
Blackburn,  the  question  whether  the  plaintiff  is  himself  to 
blame  comes  more  properly  by  way  of  defence  {k).  It  is, 
however,  now  well  established,  and  the  Master  of  the  Bolls 
and  Lord  Blackburn  concur  upon  this  point  (/),  that  where 
the  evidence  for  the  plaintiff  does  not  leave  it  open  to  a 
reasonable  man  to  come  to  any  conclusion  other  than  that 
the  accident  was  caused  directly  by  the  plaintiff  himself 
— by  his  own  want  of  care — the  case  should  be  withdrawn 
from  the  jury  and  the  plaintiff  should  be  nonsuited  (in). 

Perhaps  the  divergence  between  the  opinions  of  Lord 
Blackburn  and  of  Brett,  M.  B.,  is  more  apparent  than 
real ;  and  it  seems  probable  that  the  latter  would  assent  to 
the  way  in  which  the  matter  is  put  by  the  former  in  The 
Dublin^  8fc.  R.  Co.  v.  Shttery  («).  In  that  case,  Lord 
Blackburn  said  that  if  no  evidence  is  given  showing  that 
the  plaintiff  has  been  guilty  of  neglect  of  duty  occasioning 
the  injury,  then  it  must  be  taken  that  there  was  no  such 


(i)  Davey  v.  L,  ^  S.  W.  B.  Co.,  12  Q.  B.  D.  70,  71 ;  53  L.  J., 
Q.  B.  58. 

(k)  Met,  jR.  Co.  V.  Jackson,  3  App.  Cas.  at  p.  208;  47  L.  J., 
G.  P.  at  p.  311 ;  and  in  Spaight  v.  ledcastle,  6  App.  Cas.  at 
pp.  222,  224,  227. 

(l)  See  per  Brett,  M.  B.,  in  the  cases  cited  in  the  next  note, 
and  per  Lord  Blackburn  in  Dublin,  Sfc.  R.  Co.  v.  S/aitery^  3 
App.  Cas.  pp.  1200—1216. 

(m)  Davey  v.  L.  ^  S.  W.  R.  Co.,  12  Q.  B.  D.  70 ;  53  L.  J., 
Q.  B.  58 ;  Wright  v.  Midland  R.  Co.,  51  L.  T.  539 ;  revereed 
in  C.  A.,  1  Times  Law  Beports,  406,  note ;  Brown  v.  G,  H\  R. 
Co.,  52  L.  T.  622 ;  affirmed  in  C.  A.,  Law  Journal  newspaper. 
May  23,  1885.  The  difference  of  judicial  opinion,  which  may 
arise  in  drawing  inferences  of  fact  from  given  circumstances, 
is  well  illustrated  by  these  cases. 

(n)  3  App.  Cas.  1155. 
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neglect  of  duty.     So  for  the  onus  is  at  the  beginning  of    Ohap.  XIT. 

the  trial  upon  the  defendant.     But  where  there  is  evidence  " 

of  neglect  of  proper  precautions  in  the  plaintiff^  and  either 

the  facts  are  undisputed  or  the  jury  believe  that  evidence, 

then  the  onus  is  shifted,  and  it  lies  upon,  the  plaintiff  to 

show  that  there  was  something  to  excuse  his  failure  to  take 

the  precaution  (o).     This  appears  to  reconcile  and  at  the 

same  time  to  give  sufficient  weight  alike  to  the  above  rule, 

that  the  plaintiff  must  make  out  a  pnmd  facie  case,  and 

the  well-known  general  principle  that  proof  of  a  fact 

which  operates  in  discharge  of  a  party  lies  upon  that 

party,  or,  in  other  words,  that  the  negative  need  not 

usually  be  proved  (p), 

Ajs  regards  that  which  is  considered  to  constitute  con-  Admiralty 
tributory  negligence,  there  is  no  distinction  between  the  J^  ^Sm?^" 
rules  of  common  law  and  Admiralty  law  {q) ;  but  there 
exists  a  well-known  divergence  of  practice  as  to  the  result 
of  the  establishment  of  this  defence.  By  the  common  law 
rule,  where  the  plaintiff  has  been  guilty  of  contributory 
negligence,  the  loss  lies  where  it  falls,  as  in  the  case  of  an 
inevitable  accident  (r) ;  and  the  plaintiff  therefore  cannot 
recover  for  any  portion  of  his  loss.  The  Admiralty  rule, 
on  the  contrary,  says  that  if  both  the  plaintiff's  and  the 
defendant's  conduct,  or  that  of  the  masters  or  crew  of  their 
ships,  contributed  to  a  collision  between  two  vessels,  the 
loss  shall  be  brought  into  hotchpot  and  equally  divided 
between  them  (s). 

(o)  lb.,  pp.  1201—1204, 1209, 1213  'see  ante,  p.  437,  n.  (y)); 
accord.  Clyde  Navigation  Co,  v.  Barclay^  1  App.  Cas.  790. 

{p)  See  Ross  v.  Hunter,  4  T.  E.  33,  36,  per  Buller,  J.; 
Caider  v.  Rutherford,  3  B.  &  B.  302.  Aliter,  where  the  law 
presumes  the  affirmative,  Williams  v.  East  India  Co.,  3  East, 
192  :  and  see  ante,  p.  241,  note  (m). 

{q)  Cayzer  v.  Carron  Co.,  9  App.  Cas.  873 ;  54  L.  J.,  P.  D. 
&  A  18. 

(r)  Ante,  Chap.  I.,  p.  3. 

(«)  Cayzer  v.  Carron  Co.,  3  App.  Cas.  at  p.  881 ;  54  L.  J,, 
P.  D.  &  A.  at  p.  HI,  per  Lord  filackbum;  Judicature  Act, 
1873,  6.  25,  sub-s.  9. 
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Chap.  XLV,        The  defence  of  contributory  negligence  is  open  to  an 
May  be  de-     employer  whether  the  duty,  with  a  breach  of  which  he  is 
of'w^h'Sf    charged,  was  imposed  upon  him  by  the  common  law,  or 
statutory         by  statute  (t).     Moreover,  persons  suing  under  the  provi- 
"^"  sions  of  Loid  Campbell's  Act  cannot  succeed  under  that 

Act  if  the  deceased  person  was  guilty  of  contributory 
negligence,  for  they  are  in  no  better  position  in  this  respect 
than  he  would  have  been  {u). 
Person  placed       But  where  by  the  negligence  of  the  employer,  or  those 
danger.  ^ o^  whom  he  is  responsible,  the  plaintiff  has  been  suddenly 

placed  in  a  position  of  extreme  peril,  and  thereupon  does 
an  act  which  under  the  circumstances  as  known  to  him  he 
might  reasonably  think  proper,  but  which  those  who  have 
a  knowledge  of  all  the  facts,  and  time  to  consider  them, 
are  able  to  see  was  not  in  fact  the  best,  the  employer 
cannot  insist  that  under  the  circumstances  the  plaintiff 
has  been  guilty  of  negligence.  "  Perfect  presence  of 
mind,  accurate  judgment,  and  promptitude  under  all  cir- 
cumstances, are  not  to  be  expected.  You  have  no  right 
to  expect  men  to  be  something  more  than  ordinary 
men  "  (x).  So,  also,  if  the  defendant's  tortious  act,  or  that 
of  his  servants,  has  forced  the  plaintiff  to  adopt  one  of  two 
alternative  courses,  both  of  which  exposed  him  to  danger ; 
for  the  defendant  will  not  be  permitted  to  say  that  because 
the  plaintiff  volimtarily  chose  the  course  which  he  thought 
best  in  the  circumstances,  therefore  the  consequent  injury 

(0  See  Senior  v.  Ward,  28  L.  J.,  Q.  B.  139,  ante.  p.  433; 
CastoellY.  Worth,  25  L.  J.,  Q.  B.  121.  Cf.  Britton  v.  6?.  W. 
Cotton  Co,y  L.  K.,  7  Ex.  130  ;  41  L.  J.,  Ex.  99;  and  Holmet 
V.  Clarice,  7  H.  &  N.  937 ;  31  L.  J.,  Ex.  356. 

(w)  See  Senior  v.  Ward,  and  Britton  v.  G,  W.  Cotton  Co., 
supra  ;  and  ante,  Chap.  XIII.,  p.  413.  As  to  the  Employers' 
Liability  Act,  see/?©*/,  p.  464. 

{x)  The  Byicell  Castle,  4  P.  D.  219,  222,  per  James,  L.  J. 
See  also  Wool  let/  v.  Scovell,  3  Man.  &  Ry.  105  ;  The  Khedire, 
5  App.  Cas.  at  pp.  889,  891,  per  Lord  Blackburn.  The  deci- 
sion in  the  last  case  was  upon  a  particular  article  of  the 
Hegulations  for  preventing  Collisions  at  Sea,  as  to  which,  see 
further  The  Benares,  9  P.  D.  16 ;  63  L.  J.,  P.  D.  &  A.  2. 


OF  DEFENCES  AVAILABLE  TO  THE  EMPLOYER,  441 

was  attributable  to  him  and  not  to  the  defendant  (y).  Chap.  XIY. 
And  this  will  be  the  case,  also,  if  to  remedy  a  grave  inoon- 
venience  the  plaintiff  takes  a  step  which  is  not  obviously 
dangerous,  though  injury  results  to  him  from  it  (s).  It 
will  be  otherwise,  however,  if  in  order  to  relieve  himself 
from  a  slight  inconvenience  the  plaintiff  has  chosen  to 
incur  an  obvious  danger,  for  in  such  a  case  he  must  take 
the  consequences  (a). 

According  to  the  high  authority  of  Lord  Bramwell,  the 
question  in  these  cases  should  be,  Was  the  plaintiff  a 
volunteer  in  what  he  did  ?  and  noi  Did  he  act  as  a  prudent 
man  would  have  done  ?  the  test  of  prudence  being  mis- 
leading, because  a  prudent  man  may  in  certain  circum- 
stances consider  that  a  possible  gain  overbalances  a  known 
risk  (b).  It  has  already  been  seen  that  the  non-liability 
of  a  master  to  his  servants  in  respect  of  the  ordinary  risks 
of  the  employment  rests  upon  this  footing  (c). 

Tlie  application  of  the  doctrine  of  contributory  negli-  Contributory 
gence  in  cases  where  a  child  has  been  injured  is  a  matter  cMd  "^^^ 
of  some  difficulty,  and  one  upon  which  the  authorities  in 
this  country  are  somewhat  conflicting.  In  several  in- 
stances opinions  have  been  expressed  in  favour  of  the  view 
that  a  child  of  tender  years  could  not  be  prevented  from 
recovering  by  reason  of  conduct  which,  in  the  case  of  an 

(y)  Jones  v.  Bot/ce,  1  Stark.  493 ;  The  George  and  Richard^ 
L.R,  3  A.  &  E.  466,  479. 

(z)  Gee  V.  Met.  R.  Co,,  L.  R.,  8  Q.  B.  161 ;  42  L.  J.,  Q.  B. 
105;  Rohson  v.  N.  E,  R,  Co.,  L.  R..  10  Q.  B.  271,  274; 
affirmed,  2  Q.  B.  D.  85 ;  46  L.  J.,  Q.  B.  50  ;  accord.  Western 
Maryland  R.  Co.  v.  Stanley,  48  Am.  Rep.  96. 

(a)  Adams  v.  Z.  ^  F.  R.  Co.,  L.  R.,  4  C.  P.  739 ;  38  L.  J., 
C.  P.  277 ;  Lax  v.  Mayor  of  Darlington,  5  Ex.  D.  28,  35,  per 
Bramwell,  B.,  49  L.  J.,  Ex.  105,  who  expressed  much  doubt 
as  to  the  correctness  of  the  decision  in  Clayard/(  v.  Dethick,  12 
Q.  B.  439.  A  more  emphatic  opinion  to  the  same  effect  was 
expressed  by  the  same  learned  judge  in  McMahon  v.  Field,  7 
a.  B.  D.  at  p.  594 ;  50  L.  J.,  Q.  B.  552. 

b)  LaxY.  Mayor  of  Darlington,  supra. 

\c)  Ante,  Chap.  VU. 
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Chap.  XIV. 


Quare,  how 
far  a  defeDoe. 


No  liability 


adult,  would  have  been  fatal  to  a  claim  (^/).  Thus,  in 
Lot/  V.  The  Midland  R.  Co.  {e),  it  was  said  by  Kelly,  C.  B., 
*'  Even  if  we  take  it  that  this  is  negligence  in  the  case  of  a 
grown-up  person,  the  question  then  arises,  is  it  so  in  the 
case  of  a  young  child,  aged  seven  years  ?  I  am  of  opinion 
that  it  is  not."  Whilst,  on  the  other  hand,  the  Gooit  of 
Exchequer  expressly  held,  in  a  case  where  the  plaintiff  had 
contributed  to  his  injury  by  his  own  negligence,  that  the 
fact  of  his  being  of  tender  years  made  no  difference  (/) ; 
and  in  a  still  later  case,  Bramwell,  B.,  a  party  to  that  deci- 
sion, seems  to  have  again  intimated  an  opinion  to  the  same 
effect  (g).  The  question  is  one  which  remains  to  be  dis- 
cussed in  the  Court  of  Appeal ;  but  it  is  thought  that  the 
view  adopted  in  the  former  cases,  supported  as  it  is  by 
decisions  in  Scotland  {h)  and  America  (i),  is  more  in  ac- 
cordance with  the  rule  that  negligence  is  to  be  considered 
with  reference  to  the  circumstances  of  the  case,  amongst 
which  the  age  and  discretion  of  the  injured  person  should 
be  included. 

If,  however,  the  defendant  can  prove  that  there  has 


{d)  Lynch  v.  Nurdin,  1  Q.  B.  29 ;  10  L.  J.,  Q.  B.  7 ;  C«. 
well  V.  Worth,  25  L.  J.,  Q.  B.  121,  124,  per  Coleridge,  J.; 
Gardner  v.  Grace,  1  F.  &  F.  359  (Channell,  B.).  See  Singleton 
V.  E,  C.  R.  Co,,  7  C.  B.,  N.  S.  287 ;  Lygo  v.  Newbold,  9  Exch. 
302,  305,  per  Parke,  B. ;  23  L.  J.,  Ex.  108. 

{e)  34  L.  T.  30.  Cleasby,  B.,  seems  to  have  been  of  the 
same  opinion,  and  Pollock,  B.,  the  remaining  judge,  said  that 
ho  did  not  altogether  "  dissent." 

(/)  Abbott  V.  Mac/e,  33  L.  J.,  Ex.  177. 

Iff)  Mangan  v.  Atterton,  L.  R.,  1  Ex.  239;  35  L.  J.,  Ex. 
161.  See,  however,  the  remarks  on  this  case  in  Clark  t. 
Chambers,  3  Q.  B.  D.  327,  338 ;  47  L.  J.,  Q.  B.  427. 

{h)  Campbell  v.  Ord,  1  R.  149;  Auldx.  M'Bey,  8  E.  495; 
Grant  v.  Glasgow  Dairy  Co.,  9  R.  182 ;  Sharp  v.  Pathkead 
Spinning  Co.,  12  R.  574.  In  the  last  case  the  pursuer,  a  gul 
a  few  days  under  fourteen  years  of  age,  was  injured  whilst 
attempting,  contrary  to  the  employer's  orders,  to  clean  a 
machine  whilst  it  was  in  motion.  It  was  held,  nevertheless, 
tliat  she  was  entitled  to  recover. 

(*)  Nagle  v.  Alleghany,  Sfc,  Co.,  32  Am.  Rep.  413. 
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been  no  breach  of  dutj  and  therefore  no  negligence  on    Chap.  XIV. 
his  part,  so  that  the  injury  results  solely  from  the  child's  where  no  duty 
own  act,  that  will  of  course  be  a  sufficient  defence  to  the  ^  ©^i^^- 
action  {k).    It  should,  therefore,  be  borne  in  mind  that 
there  is  a  distinction  between  evidence  to  negative  negli- 
gence on  the  part  of  the  defendant,  and  evidence  to  prove 
contributory  negligence  on  the  part  of  the  plaintiff.     But, 
as  has  been  pointed  out  (/),  a  high  degree  of  care  is 
required  from  a  person  who  is  dealing  with,  or  using, 
a  dangerous  article;   and  it  would  seem  that  a  person 
commits  a  breach  of  this  duty  if  he  leaves  in  a  public 
place,  in  which  children  are  likely  to  be,  an  unprotected 
machine  which  may  inflict  serious  injury  upon  a  child  in- 
cautiously touching  it  {m). 

Whatever  may  be  the  position  of  an  infant  as  regards  Confaibutory 
his  own  contributory  negligence,  it  is  clear  that  if  the  ^^n^^° 
person  who  has  charge  of  a  child  of  tender  years  has  been  ^^^^  ^^ 
guilty  of  contributory  negligence  in  respect  of  an  accident 
to  the  child,  that  negligence  will  be  a  bar  to  an  action  by 
the  child,  as  he  is  taken  to  be  identified  with  the  negligent 
person  (w). 

If  the  employer  has  been  guilty  of  negligence,  with  Contributory 
which  the  injury  complained  of  is  aufficiently  connectcdy  he  thSd^nion 

no  defence. 

{k)  Singleton  v.  E,  C.  R.  Co,,  7  C.  B.,  N.  8.  287.  Compare 
with  this  case  Williams  y.  G,  IF.  R.  Co.,  L.  E.,  9  Ex.  157; 
43  L.  J.,  Ex.  105.  See,  too,  Hestonville,  ^'c.  Co.  v.  Connell, 
32  Am.  Eep.  473;  Baltimore,  Sfc.  R.  Co.  v.  Schivindling,  47 
Am.  Rep.  706. 

(/)  Ante,  Chap.  I.,  pp.  8.  38. 

(w)  Clark  v.  Chambers,  3  Q.  B.  D.  at  pp.  338,  339  ;  47  L.  J., 
Q.  B.  at  p.  434,  questioning  Mangan  v.  Atterton,  L.  R.,  1  Ex. 
239;  35  L.  J.,  Ex.  161.  The  cases  regarding  injuries  to 
children  playing  with  or  near  dangerous  machinery,  premises, 
&c.,  are  collected  in  a  note  to  Catdey  v.  Pittsburgh,  ^"c.  R.  Co., 
40  Am.  Rep.  664,  667.  See  also  Greer  v.  Stirlingshire  Road 
Trustees,  9  R.  1069  (Sc). 

(n)  Waite  v.  N.  E.  R.  Co.,  27  L.  J.,  Q.  B.  417:  and  see 
Burchell  v.  Hickisson,  50  L.  J.,  U.  B.  101 ;  Morran  v.  Waddell, 
11  R.  44  (8c.). 
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Cliap.  ZIY.  cannot  divest  himself  of  his  responsibility  for  the  natural 
and  probable  eonsequenoes  of  that  negligence  by  saying 
that  some  person,  other  than  the  injured  man,  might  by 
the  exercise  of  care  and  skill  have  averted  the  accident,  or 
has  contributed  to  it  (o).  And  it  is  submitted  that  in  the 
case  of  an  injured  servant  the  result  will  be  the  same  if 
the  omission  to  use  such  care  and  skill  be  on  the  part  of  a 
fellow-servant  {p) ;  for  the  injury  would  not  cease  to  be  a 
natural  consequence  of  the  master's  negligence,  and  the 
fellow-servant's  negligence  would  not  be  that  of  a  penon 
for  whose  acts  the  injured  man  is  responsible  (q). 

But  it  may  be  that  the  injured  man  is  himself  a  master, 
and  that  the  negligence  of  one  of  his  servants  has  con- 
tributed to  the  accident  which  has  caused  the  injury.  la 
this  case  the  contributory  negligence  is  that  of  a  person 
for  whose  acts  or  omissions  the  injured  man  is  responsible, 
and  whose  negligence  would  therefore  be  imputable  to 
him,  so  that  under  these  circumstances  the  contributory 
negligence  comes  to  be,  in  effect,  that  of  the  injured  man 
himself.  If,  therefore,  the  plaintiff  or  his  servants  in  the 
course  of  their  employment  have  by  their  negligence  con- 
tributed to  the  accident  the  plaintiff  cannot  recover  (r). 


Contributory 
negligence  of 
injured 
person's 
seryant. 


(o)  See  the  cases  collected  in  Clark  v.  Chambers,  3  Q.  B.  D. 
327  ;  47  L.  J.,  Q.  B.  427 ;  Byrne  v.  Wilson,  15  Ir.  C.  L.  R. 
332.  In  Abbott  v.  Macfie,  33  L.  J.,  Ex.  177,  it  was  held  that 
negligence  on  the  part  of  one  child  was  not  a  defence  in  an 
action  for  an  injury  to  another  with  whom  the  first  vas 
playing,  unless  the  two  were  joint  actors  of  the  negligent  act. 
The  contributory  negligence  of  the  person  in  charge  of  a  child 
forms  an  exception.     As  to  this  see  last  page. 

{p)  Unless  the  facts  bring  the  case  within  the  doctrine  of 
identification,  see  post,  pp.  445  et  seq, 

(q)  So  held  in  America:  Booth  v.  Boston,  ^'c.  R,  Co.,  29  Am. 
E.  97;  Harvey  v.  N.  Y.  Sfc.  B.  Co.,  26  N.*Y.  Sup.  Ct.  556; 
Oiyzer  v.  Taylor,  76  Massachusetts,  274,  281 ;  Grand  Trunk 
R,  Co.  V.  Cummings,  106  U.  S.  700.  See,  however,  the  re- 
marks of  the  Lord  Justice  Clerk  in  Adams  v.  Olasgow  and 
S.  W.  R.  Co.,  3  E.  215,  222  (Sc). 

(r)  ElUs  V.  L.  Sf  S.  W.  R.  Co.,  26  L.  J.,  Ex.  349,  per  Pol- 
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So,  in  the  converse  case,  a  servant  can  be  in  no  better    Chap.  znr. 
position  than  his  master  when  he  is  using  the  master's  Contributory 
property  for  the  master's  purposes,  and,  therefore,  the  negUgeoceof 
contributory  negligence  of  the  master  may  be  a  bar  to  the  person's 
servant's  remedy  («).  master. 

A  further  exception  to  the  rule  that  the  negligence  of  a  poctrine  of 
third  person  is  not  imputable  to  the  plaintiflp  has  been  in-  ^  ^ 
troduoed  by  the  doctrine  of  "  identification."  "Under  this 
doctrine  it  was  decided  in  Thorogood  v.  Bryan  {t),  that  a 
passenger  in  a  public  conveyance  is  so  far  identified  with 
his  own  conveyance,  that  he  cannot  recover  for  an  injury 
if  there  has  been  contributory  negligence  on  the  part  of 
those  conducting  the  conveyance.  In  that  case  the  deci- 
sion, as  put  by  Maule,  J.,  is  based  upon  the  principle  that 
the  passenger  chose  his  own  conveyance,  and  must,  there- 
fore, take  the  consequences  of  any  default  of  the  driver 
whom  he  thought  fit  to  trust  («).  More  recently,  the 
Court  of  Exchequer  applied  this  doctrine  in  a  case  {x)  in 
which  the  plaintiff,  the  servant  of  a  railway  company,  was 
injured  in  a  collision  between  the  train  in  which  he  was 
travelling  and  some  trucks  belonging  to  the  defendants, 
another  railway  company.  The  jury  found  that  the  col- 
lision was  caused  by  the  joint  negligence  of  the  defendants 
and  of  the  driver  of  the  plaintiff's  train,  and  the  Court 
(Bramwell  and  Pollock,  BB.)  held  that  the  learned  judge 
at  the  trial  had  thereupon  rightly  directed  a  verdict  for 
the  defendants,  and  that  the  case  was  undistinguishable 
from  Thorogood  Y.  Bryan  (supra).  It  will  be  seen,  there- 
fore, that  in  this  particular  case  the  negligence  of  a  fellow- 
servant  prevented  the  plaintiff  from  succeeding  in  his 


lock,  C.  B.-;  compare  Burrows  v.  March  Gas  Co,,  L.  E.,  5  Ex. 
67;  7  Ex.  96;  41  L.  J.,  Ex.  46. 

(«)   Child  Y,  Hearn,  L.  R.,  9  Ex.  176;  43  L.  J.,  Ex.  100. 

(0  18  L.  J.,  C.  P.  336. 

(ii)  But  see  post,  p.  447. 

(z)  Armstrong  Y,  L,  Sf  Y.  R,  Co,,  L.  R.,  10  Ex.  47;  44  L.  J., 
Ex.  89. 
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Cktp,  XIT.    action  (y),  as  it  would  also  liaye  been  a  Imut  to  any  aotion 

'  by  him  against  his  own  masters  (s). 
Application  of      Although  the  point  has  never  been  actually  decided  (a), 
csMs  of  car-    it  is  apprehended  that,  as  regards  the  ownen  of  and  those 
riageof goodfl.  ^^  toard  a  ship,  the  doctrine  of  identification  would  not  be 
applicable  to  a  case  in  which  injuiy  is  caused  by  the  negli- 
gence of  a  pilot  compulsorily  employed.    An  owner  of 
goods  carried  on  board  ship  is,  however,  identified  with 
the  officers  and  crew  where  a  collision  is  brought  about  by 
their  contributory  negligence,  together  with  that  of  those 
on  board  the  other  vessel.     Under  the  Admiralty  rule  (6), 
therefore,  the  cargo  owner  can  recover  only  half  his  loss 
from  the  owners  of  the  latter  vessel  {c).     This  being  so, 
the  position  of  one  whose  goods  are  carried  by  land  must 
be  even  worse,  since,  under  the  common  law  rule,  he  cs.n 
recover  no  portion  of  the  damage  from  the  other  negligent 
party  (d). 
CriticUma  on        The  doctrine  of  identification  as  laid  down  in  Thorogood 
V.  Bryan  (e),  and  approved  in  Annstrong  v.  i.  8f  Y.  -R. 
Co,  (/),  has  been  severely  criticised,  not  only  in   !Eng- 


(y)  Ante,  p.  444. 

(z)  Ante,  Chap.  VIII. 

(a)  In  Spaight  v.  Tedcastle  (6  App.  Gas.  217)  the  House  of 
Lords  expressly  reserved  their  opmion  upon  this  point.  As 
to  the  relationship  between  shipowners  and  compulsory  pilots, 
see  ante.  Chap.  III.,  pp.  64,  78. 

(A)  See  ante,  p.  439. 

(c)  Chartered  Merc.  Bank  of  India  v.  Netherlands  India  Stea^n 
Nav,  Co.,  10  Q.  B.  D.  521 ;  52  L.  J.,  Q.  B.  220.  It  is  somewhat 
remarkable  that  in  this  case  Lindley,  L.  J.  (see  10  Q.  B.  D. 
at  p.  545))  seems  to  have  been  unaware  that  the  decision  of 
the  Court  really  applied  the  doctrine  of  identification  to  the 
plaintiff's  claim.  See  the  remarks  on  The  Milan  (31  L.  J., 
r.  M.  &  A.  105)  in  Armstrong  v.  L.  Sf  Y,  R.  Co.,  L.  R,,  10 
Ex.  at  p.  49,  in  argument ;  44  L.  J.,  Ex.  89,  90. 

{d)  See  per  Bramwell,  B.,  in  Armstrong  v.  Z.  ^  Y.  i2.  Oo,, 
L.  R.,  10  Ex.  at  p.  51 ;  44  L.  J.,  Ex.  89;  and  ante,  p.  439. 

(e)  18  L.  J.,  C.  P.  836. 

(/)  L.  B.,  10  Ex.  47 ;  44  L.  J.,  Ex.  89. 


OF  DEFENCES  AVAILABLE  TO  THE  EMPLOYER.  447 

land  {g)y  but  also  in  Scotland  (A)  and  America  (t) ;  and  even  Qhap.  xrr. 
amongst  those  who  approve  the  doctrine  itself  there  seems 
to  be  some  difference  of  opinion  as  to  the  precise  groimd 
upon  which  it  is  based  (j).  Neither  of  these  cases,  how- 
ever, has  been  overruled ;  and  there  seems  no  reason  to 
doubt  that,  whether  this  expression  be  made  use  of  or  not, 
in  any  case  where  the  relation  of  master  and  servant  or 
principal  and  agent  subsists,  the  negligence  of  either  party 
is  the  negligence  of  the  other.  This  seems  to  have  been 
assumed  even  in  the  cases  which  conflict  with  Thorogood  v. 
Bryan^  and  it  is  expressly  mentioned  in  Waite  v.  N.  E,  i?. 
Co.  {k).  And,  therefore,  even  though  the  doctrine  of  Tho- 
rogood  v.  Bryan  be  finally  not  approved,  the  case  of  master 
and  servant  or  principal  and  agent  would  not  be  affected 
thereby. 

It  has  been  stated  that  the  employer's  liability  depends  Injured 
upon  the  fact  of  there  having  been  a  breach  of  some  duty  ^^JJj^^ 
owed  to  the  injured  person  (/).  It  is  clear,  however,  that 
no  man  by  his  own  wrongful  act  can  impose  a  duty.  If, 
therefore,  the  injured  man  at  the  time  of  the  accident  was 
unlawfully  on  the  employer's  premises,  or  was  doing  some- 
thing which  he  had  no  right  to  do— in  short,  was  a 
trespasser — no  duty  is  thereby  imposed  upon  the  employer 
to  take  care  for  his  safety,  and  there  is  in  general  no 
liability  (m).  In  the  case  of  a  servant,  this  defence  will 
apply  if  he  places  himself  in  a  position  or  does  an  act 

(g)  See  1  Sm.  L.  C.  (8th  ed.),  p.  315.  See,  further,  Childy. 
Heam,  L.  E.,  9  Ex.  176;  43  L.  J.,  Ex.  100;  Spaight  v.  Ted- 
castle,  6  App.  Gas.  at  pp.  222,  223,  per  Lord  Blackburn. 

{h)  Adams  v.  Glasgow  Sf  S.  JV.  R,  Co.,  3  E.  215  (Sc). 

{i)  Wabash,  ^c.  R,  Co,  v.  Shacklet,  44  Am.  Eep.  791 ; 
Shearman  &  Eedfield  on  Negligence  (3rd  ed.),  s.  46. 

{j)  See  per  Pollock,  B.,  in  Armstrong  v.  L,  if  Y.  Ji.  Co,, 
t.  E.,  10  Ex.  at  p.  52 ;  44  L.  J.,  Ex.  89. 

(k)  21  L.  J.,  Q.  B.  417,  420.     See  ante,  p.  443. 

(/)  Ante,  Chap.  I.,  pp.  3,  22. 

(m)  See  Thompson  v.  N,  B,  R.  Co,,  9  E.  1101  (Sc.),  where 
tlie  pursuer,  a  passenger,  was  injured  whilst  wrongfully 
attempting  to  get  into  the  guard's  van. 
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Chap.  XIV.    outside  the  scope  of  his  duty  to  his  master,  in  which  event 
■  he  will  have  no  greater  rights  than  a  member  of  the  public 

wrongfully  intermeddling  with  the  business  (w).  A  tres- 
passer, however,  may  maintain  an  action  against  a  person 
who,  knowing  of  but  disregarding  his  presence,  is  guiltj 
of  a  misfeasance  causing  him  injury,  although  no  action 
would,  it  seems,  lie  against  that  person's  master  (o).  Thus, 
even  at  common  law  no  person  has  a  right,  for  the  protec- 
tion of  his  property,  to  set  a  spring  gun  upon  his  land 
without  notice;  and  although  the  person  who  may  be 
injured  by  it  is  a  trespasser,  he  may  recover  for  injuries 
thus  inflicted  upon  him  (p) .  Moreover,  as  has  been  pointed 
out  in  Chap.  I.  (g)y  a  duty  is  cast  upon  a  person  to  fence  a 
dangerous  excavation  which  he  makes  or  maintains  close 
to  a  highway,  though  upon  land  of  which  he  is  the  owner 
or  occupier  (r).  The  fact,  therefore,  that  there  must  be  a 
trespass  upon  such  person's  land  before  the  excavation  can 
be  the  means  of  injury  to  a  passer-by,  does  not  prevent  the 
injured  person  from  recovering  damages  from  the  land- 
owner («). 
iDjured  As  regards  persons  who  have  a  licence  to   use  the 

li^M^^  master's  premises,  his  liability  varies  according   as  the 

(n)  It  should  be  noticed  that  the  phrase  '*  scope  of  employ- 
ment,"  with  reference  to  the  servant's  acts  as  between  him 
and  his  master,  has  a  much  narrower  meaning  than  vheii 
used  as  in  Chap.  lY.,  ante. 

(o)  Deffg  V.  Midland  R.  Co,,  26  L.  J.,  Ex.  171 :  and  see  per 
Blackburn,  J.,  arg,  in  Fletcher  v.  Rylands,  L.  R.,  1  Ex.  at 
p.  274. 

{p)  Bird  V.  Holbrookj  4  Bing.  628 :  but  see  per  BramwelL 
B.,  arg.  in  Degg^s  case^  supra.    See  24  &  25  Vict.  c.  100,  s.  31. 

{q)  Ante,  p.  39. 

(r)  The  occupier  is  the  person  primarily  liable :  Sadleg  v. 
Taylor,  L.  R.,  1  C.  P.  63. 

(«)  Barnes  v.  Ward,  19  L.  J.,  C.  P.  195 ;  Hadley  v.  Taylor, 
supra.  The  question  is,  whether  the  excavation  suh^tantiall^ 
adjoins  the  way,  and  this  is  a  question  of  law ;  Hardcastle  v. 
S.  Y.  R.  Co.,  28  L.  J.,  Ex.  139;  Binks  v.  S.  Y.  i?.,  ^-c.  Co., 
32  L.  J.,  Q.  B.  26,  29,  per  Blackburn,  J. :  see  ante^  p.  40, 
note. 
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accident  arises  from  a  defect  in  the  premises,  or  from    Chap.  XIY. 

what  has  been  termed  the  active  negligence  of  his  ser- 

vants.     In  the  first  case  there  is  no  liability,  unless  there 

is  something  in  the  nature  of  a  ^'trap"   or  concealed 

danger  (^),  as  the  licensee  must  take  the  premises  as  he 

finds  them,  and  there  is  no  obligation  to  adopt  precautions 

for  his  safety  ( w) .   In  Castle  v.  Parker  {x) ,  the  defendant  was  Cattu  v. 

the  sub-contractor  for  the  formation  of  the  paved  way  and  '^*''*^- 

stonework  in  an  unfinished  building,  which  was  necessarily 

open  to  the  public.     The  plaintiff,  a  custom-house  officer, 

in  order  to  make  a  short  cut  to  the  place  where  he  was 

going,  went  through  one  of  the  passages  of  the  building, 

and  whilst  traversing  it  sustained  an  injury  from  what  he 

alleged  to  be  the  dangerous  condition  of  the  passage.     It 

was  held  that  even  if  there  was  a  licence  to  use  the  way, 

it  was  only  a  permission  to  the  plaintiff  to  take  it  as  he 

found  it.     Again,  in  SuUican  v.  Waters  {y)^  one  8.  was  a  Sullivan  y. 

night  workman  in  the   defendant's  distillery,   and  was  ^^*^^*' 

allowed  to  sleep  in  one  of  the  lofts  during  the  intervals  of 

the  night  when  he  was  not   actually  working.     Whilst 

crossing  the  loft  one  night  he  fell  through  a  hole  in  the 

floor,  and  sustained  severe  injuries.     It  was  held  that  as 

there  was  no  concealed  danger,  and  as  his  use  of  the  loft 

^'as  no  part  of  his  employment,  no  right  of  action  arose. 

"Where,  however,  there  is  an  act  of  misfeasance  on  the  part  Misfeasance 

of  the  employer's  servants  in  the  course  of  their  employ-  *°  ^<»'"®®- 

ment,  the  maxim   respondeat  superior    applies,   and  the 

licensee  has  the  same  right  of  action  as  if  the  accident  had 

happened  to  him  in  the  public  street  (z).     But  distinct 

(0  Corby  V.  Hill,  27  L.  J.,  C.  P.  318 :  see  per  WiUes,  J., 
at  p.  321. 

(tt)  Hounsell  v.  Smyth,  29  L.  J.,  C.  P.  203 ;  Bolch  v.  Smith, 
31  L.  J.,  Ex.  201 ;  Binka  v.  S,  Y.  R.,^c.  Co,,  32  L.  J.,  Q.  B. 
26 ;  Oautret  v.  Egerton,  L.  E.,  2  C.  i^.  371 ;  36  L.  J.,  C.  P. 
191;  see,  too,  Ivay  v.  Hedges,  9  Q.  B.  D.  80. 

{z)  18  L.  T.  367. 

(y)  14  It.  C.  L.  E.  460. 

(z)  Tehbutt  V.  B.  8f  E.  R.  Co.,  L.  E.,  6  Q.  B.  73 ;  40  L.  J., 

K.  GO 
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ChAp.  XIV.    evidence  of  such  misfeasance  mmst  be  givea  by  the  plaintiff 

or  he  will  not  auoceed. 
Bauhiior  r.  ThuB,  in  Batchelor  v.  Fortescue  (a),  the  defendant  had 

^  '^^'  contracted  to  execute  certain  excavationB  in  the  land  of 
one  Kingy  and  the  plaintiff's  husband,  Batchelor,  was 
employed  by  King  solely  to  watch  his  materials  and 
buildings,  it  being  no  part  of  his  duty  to  be  at  the  spot 
where  the  defendant's  servants  were  carrjring  on  the  work. 
The  plaintiff's  evidence  showed  that  on  the  occasion  in 
question,  Batchelor  was  standing  looking  on  at  the  defen- 
dant's men,  and  that  he  was  on  a  spot  some  three  feet  over 
which  travelled  an  iron  tub  containing  the  excavated  earth; 
that  he  was  in  this  position  when  the  chain  by  which  the 
tub  was  attached  to  a  steam  crane  broke,  and  that  the  tub 
and  its  contents  fell  upon  him,  and  inflicted  injuries  from 
which  he  died.  This  was  the  whole  of  the  evidence  given 
on  the  part  of  the  plaintiff.  It  was  held  by  the  Court  of 
Appeal,  a£Brming  the  decision  of  the  Divisional  Court, 
that  Lopes,  J.,  had  rightly  directed  a  verdict  for  the  defen- 
dant at  the  trial ;  for  that  there  was  no  evidence  that  the 
defendant's  workmen  had  reason  to  expect  the  deceased  to 
be  at  the  spot  where  he  met  with  the  injuries,  and  that  no 
duty  was  cast  upon  the  defendant  to  take  care  that  the 
deceased  should  not  go  to  a  dangerous  place, 
antuitoiu  Where  the  employer  has  gratuitously  lent  a  chattel, 

l^^ployer.    ^^^\  ^^T  instance,  as  a  tool,  to  another  person,  he  will  not 
be  liable  for  injuries  caused  to  the  borrower,  or  his  servants. 


by  defects  in  the  article  of  which  the  employer  had  no 
ledgCy  or  which  do  not  affect  the  use  for  which  it  was  OBten- 
MaeCarihyY,    sibly  borrowed  (6).   In  MacCarthy  v.  Young  {c)^  the  defen- 


Young, 


Q.  B.  78;  Gallagher  v.  Humphrey ,  6  L.  T.,684;  Btdmam  r. 
Furness  R.  Co.,  32  L.  T.  430. 

(a)  11  Q.  B.  D.  474. 

Ih)  Blakemore  v.  B,  Sf  E,  R,  Co.,  8  E.  &  B.  1036,  1051  ;  27 
L.  J.,  Q.  B.  167  :  see  ante,  p.  133.  See  per  Cotton  and 
Bowen,  L.JJ.,  in  Heaven  v.  Pender,  11  Q.  B.  D.  at  pp.  615, 
516;  52  L.  J.,  Q.  B.  709. 

(c)  30  L.  J.,  Ex.  227. 
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dont  gratuitously  lent  a  scaffold  to  A.,  who  had  contracted    Cbap.  XIV. 

inter  alia  to  pull  down  a  wall  for  him.    A.  subsequently 

employed  the  plaintiff  to  pull  down  the  wall  at  so  much  a 

load,  and  whilst  the  plaintiff  was  so  engaged  the  scaffold 

gave  way  under  him,  and  he  was  injured.     The  cause  of 

the  accident  appeared  to  be  the  rotten  condition  of  one  of 

the  putlogs  of  the  scaffold,  but  there  was  no  eyidence  that 

the  defendant  knew  of  this.     The  Court  held  that,  at  any 

rate,  the  plaintiff  stood  in  no  better  position  than  A.,  and 

that  the  defendant  was  therefore  not  liable. 

But  where  persons  who  are  engaged  in  a  transaction  of  In jm«d  per- 
common  interest  with  the  employer  have  come  upon  the  ^^  "i^ited. 
premises— as  the  phrase  goes — "  at  his  invitationy^  they  are 
entitled  to  expect  reasonable  care  on  the  part  of  the 
employer  and  his  servants  to  maintain  the  premises  in  a 
reasonably  secure  condition  {d),  A  fortiori^  such  persons 
can  hold  the  master  liable  for  active  negligence  or  mis- 
feasance on  the  part  of  his  servants.  And  the  same  duty, 
and  therefore  the  same  liability,  exists  as  regards  the  con- 
dition of  articles  or  appliances  supplied  by  the  employer  to 
such  persons  for  immediate  use  by  them.  This  is  esta- 
blished by  the  case  of  Heaven  v.  Pender  (g),  which  must 
now  be  looked  upon  as  a  leading  authority  upon  this 
branch  of  the  law,  and  the  facts  in  which  have  been  stated 
at  a  previous  page  (/).  With  reference  to  this  case,  the 
reader  should  be  reminded  that  the  general  duty  of  a  man 
with  regard  to  conduct  which  is  likely  to  cause  injury  to 
the  persons  or  property  of  others  was  very  broadly  laid 
down  in  the  judgment  of  Brett,  M.  E.  {g). 

(d)  Indermaur  v.  Dames,  L.  R.,  2  C.  P.  31 1  ;  36  L.  J.,  C.  P. 
181 ;  Smith  v.  London,  Sfc,  Docks  Co.,  L.  R.,  3  C.  P.  326 ;  37 
li.  J.,  C.  P.  217;  Holmes  v.  N.  E,  R,  Co,,  L.  R.,  4  Ex.  254; 
6  Ex.  123;  Watkins  v.  G,  W.  R,  Co,,  46  L.  J.,  C.  P.  817; 
JVAite  V.  France,  2  C.  P.  D.  308 ;  46  L.  J.,  C.  P.  823.  This 
subject  has  been  discussed  in  Chap.  YI.,  ante, 

{e)  11  Q.  B.  D.  503 ;  52  L.  J.,  Q.  B.  702. 

(/)  See  ante,  Chap.  VI.,  p.  129. 

(y)  See  ante,  Chap.  I.,  p.  22. 

G  G  2 
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Chap.  ziy. 

Injury  too 
remote. 


Death  may 

afford 

defence. 


Absence  of 
pecuniary 

lOflfl. 

Personal  dis- 
qualificationfl. 


It  has  also  been  stated  in  a  fonner  chapter  that  the 
neglect  or  default,  "whether  that  of  himself  or  his  servants, 
with  which  a  master  is  to  be  charged,  must  connect  itself 
with  the  injury  complained  of.  If,  therefore,  he  can  show 
that  the  injury  is  not  a  natural  and  probable  result  of 
such  neglect  or  default,  this  will  a£Pord  a  good  defence  to 
the  action  (h) . 

So,  also,  if  the  defendant  can  show  that  the  case  is 
governed  by  the  maxim  Actio  personalis  moritur  cum  persona^ 
and  that,  therefore,  the  right  of  action  has  been  deter- 
mined by  the  death  either  of  the  person  injured  or  of  the 
person  liable  for  the  tort  (f ).  And  in  the  case  of  an  action 
brought  imder  Lord  Campbell's  Act,  it  will  be  remembered 
that  it  is  incimibent  upon  the  plaintiff  to  show  that  pecu- 
niary loss  has  been  incurred  by  the  persons  for  whose 
benefit  the  action  is  brought  (A).  Absence  of  this  pecu- 
niary loss  will,  therefore,  afford  a  defence  to  an  employer 
sued  under  that  Act. 

Again,  with  regard  to  the  competency  of  the  plaintiff 
or  defendant,  we  have  seen  that  in  certain  cases  there  is  an 
incapacity,  or  only  a  limited  capacity,  to  engage  the  ser- 
vices of  others,  or  to  enter  into  a  contract  of  service.  In 
these  cases  the  particular  personal  disqualification,  whether 
it  be  coverture  (/),  infancy  (w),  or  lunacy  {n)^  may  prove  a 
bar  to  the  right  of  action.  And  similar  defences  may 
arise  in  cases  where  the  employer  is  not  an  individual,  but 
a  partnership  firm  (o),  or  a  corporation  (/>).  To  these 
must  be  added  the  special  disqualification  imposed  by 
bankruptcy ;  although  this  does  not  prevent  the  bankmpt 


{h)  Ante,  Chap.  XII.,  p.  346. 

(t)   Ante,  Chap.  XIII.  p.  380. 

{k)  lb.,  p.  417. 

(l)   Ante,  Chap.  II.,  p.  46. 

(w)  lb,,  p.  50. 

(n)  lb.,  p.  54. 

(o)  lb.,  p.  55. 

Ip)  lb.,  p.  56. 
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from  being  sued  in  tort  for  unliquidated  damages  (^),  or  Ckap.  xnr. 
from  himself  suing  and  recovering  damages  in  respect  of  a 
personal  injury,  as  distinguished  from  a  wrong  affecting 
his  property  (r).  Moreover,  as  a  single  tortious  act  may 
give  rise  to  two  independent  causes  of  action  by  the  person 
damnified: — viz,^  one  in  respect  of  damage  to  his  person, 
and  the  other  in  respect  of  damage  to  his  property  («), — it 
may  happen  that  one  cause  of  action  only  will  vest  in  the 
trustee,  and  that  the  bankrupt  himself  may  be  entitled  to 
enforce  the  other  (t). 

It  is  a  well-known  general  rule  of  law  that  damages  for  Heijudieata^ 
an  injury  to  person  or  property  must  not  be  obttdned  by  ®  ■*  • 
successive  actions,  but  in  one  proceeding  once  for  all,  and 
that  where  an  action  has  been  brought  and  judgment  has 
been  recovered,  a  fresh  action  does  not  lie  in  respect  of 
damages  subsequently  accruing  from  the  same  tortious  act 
which  formed  the  cause  of  the  first  action  {u).  So,  too,  if 
a  claim  has  been  made  and  satisfied,  although  no  action 
was  actually  brought  (r),  or  if  an  action  has  been  com- 
menced and  the  defendant  has  paid  money  into  Court,  and 
this  has  been   accepted  in  satisfaction  of  the  cause  of 

{q)  See  46  &  47  Vict.  c.  52,  ss.  9,  37. 

(r)  Ih.,  ss.  44,  57,  168 ;  and  Ex  parte  Vine,  8  Ch.  D.  364 ; 
47  L.  J.,  Bank.  116.  But  if  the  bankrupt  acciunulate  and 
invest  the  money  when  recovered,  the  trustee  may  reach  this 
property ;  S,  C,  per  James,  L.  J.  See  further,  Rogers  v. 
Spence,  12  CI.  &  F.  700  ;  Beckham  v.  Drake,  2  H.  L.  Cas.  579. 

(*)  Brunsden  v.  Humphrey,  14  Q.  B.  D.  141  ;  53  L.  J.,  Q.  B. 
476 ;  djudipost,  p.  457. 

{t)  Roaere  v.  tSpence,  12  CI.  &  F.  at  pp.  720,  721,  per  Lord 
Campbell ;  Hodgson  v.  Sidney,  L.  E.,  1  Ex.  313,  316 ;  35  L.  J., 
Ex.  182,  184,  per  Bramwell,  B. 

(t#)  See  per  Bowen,  L.  J.,  in  Brunsden  v.  Humphrey,  14 
Q.  B.  D.  at  p.  146  ;  53  L.  J.,  Q.  B.  at  p.  478.  The  judgment 
is  a  bar,  although  it  has  not  been  satisfied :  Brinsmead  v. 
Harrison,  L.  R.,  7  C.  P.  547 ;  41  L.  J.,  C.  P.  190. 

(r)  See  per  Brett,  M.  R.,  in  Mitchell  v.  Barley  Main  Col- 
Uery  Co,,  14  Q.  B.  D.  at  p.  128 ;  53  L.  J.,  Q.  B.  at  p.  472 ; 
and  post,  p.  456. 
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Chap.  TX7.  action  (x).  This  role  is  exemplified  by  the  old  case  of 
Fetter  v.  Beak  (y),  where  damages  having  been  recoTered  in 
an  action  for  a  blow  inflicting  injury  upon  a  man's  head, 
it  was  held  that  a  second  action  could  not  be  maintained 
for  after-developed  injuries  proceeding  from  the  same 
blow ;  for  it  is  to  be  considered  that  in  assessing  damages 
the  jury  have  taken  into  account  the  probability  of  future 
loss,  as  well  as  that  which  has  actually  accrued  at  the 
time  (s).  Accordingly,  where  the  cause  of  action  is  the 
same,  and  the  plaintiff  has  had  an  opportunity  in  the 
former  action  of  recovering  that  which  he  seeks  to  recover 
in  the  second  proceeding,  the  former  recovery  is  a  bar  to 
the  subsequent  action  {a).  And  if  the  demand  in  each 
action  is  substantially  the  same,  the  rule  is  applicable 
although  the  second  action  is  brought  against  a  different 
defendant  (6),  or  in  a  different  Court  (c).  The  question  is 
usually  determined  by  ascertaining  whether  the  same  evi- 
dence would  support  both  actions  {d)^  the  application  of 
the  rule  depending  not  upon  any  technical  cousideration 
of  the  identity  of  forms  of  action,  but  upon  matter  of 
substance  (e).     Moreover,  the  conclusive  effect  of  a  judg- 


(a?)  See  the  facts  in  Brunsden  v.  Humphrey^  14  Q.  B.  D. 
141  ;  63  L.  J.,  U.  B.  476  ;  and  post,  p.  457. 

(y)  1  Salk.  11. 

(2)  -4n^<5,.Chap.  XII.,  pp.  363,  369. 

(o)  NeUon  v.  Couch,  15  C.  B.,  N.  S.  99,  per  Willes,  J.,  at 
pp.  108,  109 ;  33  L.  J.,  C.  P.  46,  47 :  see  Seddon  v.  Tutap^  6 
T.  R.  607 ;  Thorpe  v.  Cooper,  5  Bing.  116,  129. 

{b)  Buckland  v.  Johnson,  23  L.  J.,  C.  P.  204  ;  Brinsm^^sel  t 
Harrison,  L.  R.,  7  C.  P.  547  ;  41  L.  J.,  C.  P.  190. 

(c)  Flitters  v.  Allfrey,  L.  R.,  10  C.  P.  29,  39  ;  44  H..  J,^ 
C.  P.  73 :  and  see  Friestman  v.  Thomas,  9  P.  D.  70,  210  ;  63 
L.  J.,  P.  D.  &  A.  109. 

{d)  Flitters  v.  AU/rey,  L.  R.,  10  C.  P.  at,  p.  41 ;  44  L.  J^ 
C.  P.  at  p.  82 ;  Brunsden  v.  Humphrey,   14  0.  B.  D.  141  -    63 
L.  J.,  Q.  B.  476. 

{e)  Per  Bo  wen,  L.  J.,  in  Brunsden  v.  Humphrey,  14  Q,^  B  I> 
at  p.  148 ;  63  L.  J.,  Q.  B.  at  p.  479. 
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ment  extends  not  only  to  the  actual  matter  decided,  but    Ohap.  ZIV. 
also  to  the  grounds  of  the  decision,  provided  that  they  can  ' 

be  clearly  discovered  from  the  judgment  (/).  It  will  thus 
be  seen  that  one  who  is  injured  in  his  person  or  property 
by  the  tortious  act  of  another's  servant  cannot  recover 
damages  first  in  an  action  against  the  master,  and  then  in 
an  action  against  the  servant,  or  vice  vei'sd.  Either  the 
master  can  be  rendered  liable  or  the  actual  wrongdoer  ((/), 
but  not  first  one  and  then  the  other  {h). 

'  The  rule  in  question  appUes  not  only  to  actions,  but  also  Bule  applies 
to  the  payment  to  and  acceptance  by  a  person  injured,  of  *°  ^^'^^'^^^ 
a  sum  of  money  by  way  of  compensation  under  the  provi- 
sions of  an  Act  of  Parliament  which  empowers  a  Court  to 
award  the  same  in  penal  proceedings  in  respect  of  a  con- 
travention of  the  statute ;  and  the  acceptance  of  such  a 
Bum  is  a  bar  to  any  further  proceedings  by  the  recipient, 
although  he  did  not  institute  the  original  proceedings,  or 
request  that  such  compensation  might  be  awarded  to  him, 
and  even  stated  at  the  time  that  the  sum  was  not  sufficient 
to  compensate  him  for  the  injury  he  had  sustained.  In 
such  a  case  the  mere  taJ^ing,  though  after  a  protest,  of 
the  sum  awarded,  is  equivalent  to  a  consent  to  the  exercise 
of  the  jurisdiction,  and,  therefore,  binds  the  recipient  (t). 

Upon  this  point,  the  case  of  Masper  v.  Brown  {k)  must  Maaper  r. 
also  be  referred  to,  although  there  the  decision  passed  upon  ■^'■***^'*" 

(/)  AUson^a  case,  L.  R ,  9  Ch.  1,  24 ;  43  L.  J.,  Ch.  1,  11 ; 
Priestman  v.  Thomas,  9  P.  D.  70,  210 ;  53  L.  J.,  P.  D.  &  A. 
109  :  and  see  Reg,  v.  Hartington  Middle  Quarter,  4  £.  &  B.  780, 
796. 

{g)  As  to  the  liability  of  the  actual  tortfeasor,  see  ante, 
Chap.  V. 

(A)  Wright  v.  Lond,  Oen,  Omn,  Co,,  2  Q.  B.  D.  271  ;  46 
L.  J.,  a  B.  429. 

(i)  Wright  v.  Lond.  Gen.  Omn.  Co.,  supra.  As  to  the  effect 
of  the  acceptance  of  such  compensation  upon  a  right  of  action 
under  the  Employers'  Liability  Act,  see  ante,  Chap.  XII., 
p.  378. 

{k)  1  C.  P.  D.  97 ;  45  L.  J.,  0.  P.  203,  followed  in  Holden 
V.  King,  46  L.  J.,  Ex.  75. 
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Gliap.  XIY.  the  wording  of  the  particular  enactment.  The  statute  24 
^  &  25  Vict.  c.  100,  8.  45,  deals  with  the  criminal  offenoe  of 
assault,  and  the  section  in  question  provides  that  a  person 
who  has  been  convicted,  and  has  paid  the  whole  amount 
of  a  fine  adjudged  to  be  paid  by  him  "  shall  be  released 
from  all  further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause"  It  was  held  that  these  words  must  be 
read  as  meaning  that  such  conviction  and  payment  should 
be  a  bar  to  aU  further  proceedings,  at  whosesoever  in- 
stance, for  the  same  assault ;  and  that,  therefore,  such  bar 
operated  as  against  persons — as,  for  instance,  husbands 
fimd  masters — standing  in  such  a  relation  to  the  person 
assaulted  as  to  entitle  them  to  maintain  an  ad:ion  for  con- 
sequential injuries  resulting  to  them  from  the  assault  (/). 
Receipt  of  It  is  apprehended  that,  apart  from  express  provisions  to 

penally.  ^j^^^j.  effect  (w),  the  receipt,  by  a  person  injured,  of  a  statu- 

tory penalty,  or  a  part  of  a  penalty,  would  not  be  a  bar, 
even  pro  iantOy  to  a  subsequent  action  by  such  person, 
although  the  matter  in  respect  of  which  the  penalty  is 
inflicted  constitutes  in  itself  the  cause  of  action.     Upon 
this  point  the  authors  have  not  been  able  to  find  any 
authorities ;  but  inasmuch  as  it  may  be  looked  upon  as 
merely  an  accident  that  the  penalty,  which  is  itself  in- 
flicted dicerso  intuitu^  is  received  by  a  person  who  has 
suffered  damage,  the  doctrine  of  res  judicata  would  seem 
to  be  inapplicable  to  such  cases. 
Rule  does  not      The  general  rule,  which  has  been  discussed  in  the  pre- 
araseeof  ^'^    ceding  pages,  has  been  twice  recently  brought  under  the 
action  are        consideration  of  the  Court  of  Appeal,  first,  in  Mitchell  v. 
I^iteheil  T.       Darl^y  Main  Colliery  Co.  («) ;  and  secondly,  in  Brunndcn  v. 
DarUyMain     Humphrey  {o).     In  the  first  case,  the  plaintiff  sued  for 
*^  damages  to  his  cottages  and  land  caused  by  a  subsidence 

(/)  Ab  to  these  rights  of  action,  see  ante,  Chap.  IE.,  p.  58. 
{m)  For  the  provisions  of  the  Employers'  Liability  Act,  see 
ante^  Chap.  XII.,  p.  376  et  seq. 

(n)  14  Q.  B.  D.  125 ;  53  L.  J.,  Q.  B.  471. 
(o)  14  Q.  B.  D.  141 J  53  L.  J.,  Q.  B.  476. 


J 


OF  DEFENCES  AVAILABLE  TO  THE  EMPLOYER.  457 

resulting  from  the  defendant  company's  mining  operations  Chap.  XIV. 
underneath  his  land.  It  appeared  that  the  defendants 
were  the  lessees  of  a  seam  of  coal  xmder  the  plaintiff's 
cottages,  and  that  they  had  worked  the  seam  in  1867  and 
1868,  but  not  afterwards.  A  subsidence  took  place  in  the 
lattor  year,  and  continued  until  1871 ;  but,  in  settlement 
of  the  claim  then  made  by  the  plaintiff,  the  defendants 
repaired  the  damages  at  that  time  caused  to  the  cottages. 
Without  any  further  working  by  the  defendants  a  fresh 
subsidence  occurred  in  1882,  and  it  was  in  respect  of  the 
new  damage  caused  by  this  subsidence  that  the  action  was 
brought.  It  was  argued,  by  the  defendants,  that  the 
action  was  barred  (p),  because  more  than  six  years  had 
elapsed  since  the  original  subsidence.  But  the  Court  held 
that  this  was  not  so,  for  that  the  subsidence  in  itself, 
without  the  resulting  damage,  constituted  no  cause  of 
action,  the  defendants  being  entitled  to  work  their  coal  in 
the  way  they  saw  fit  so  long  as  no  damage  was  caused  to 
the  plaintiff  (9).  It  followed,  therefore,  that  each  sub- 
sidence gave  rise  to  a  distinct  cause  of  action,  and  that  the 
later  cause  of  action  was  not  barred  by  the  settlement  of 
the  earlier  one.  Still  more  important  is  the  decision  of 
the  majority  of  the  same  Court  in  Bt'unaden  v.  Humphrey  (r).  Brutudm  v. 
There  the  negligence  of  the  defendant's  servant  caused  a  ^*""^*'"*y- 
collision  between  the  plaintiff's  cab  and  a  Tan  of  the  de* 
f endant's.  The  plaintiff  sued  the  defendant  in  a  County 
Court  for  damage  caused  to  the  cab  by  the  collision,  and 
the  defendant  paid  the  amount  claimed  into  Court,  where- 
upon the  action  was  discontinued.  Six  months  afterwards 
the  plaintiff,  for  the  first  time,  discovered  that  he  had 
sustained  personal  injuries  in  the  collision,  and  he  thereupon 
brought  an  action  in  the  High  Court  in  respect  of  these 


{p)  By  the  Stat,  of  Limitations,  21  Jac.  1,  c.  16:  and  see 
po$ty  p.  459. 

{q)  See  ante.  Chap.  I.,  pp.  11,  22. 

(r)  14  a  B.  D.  141 ;  53  X.  J.,  Q.  B.  476. 
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Chap.  XIV.  injuries.  Brett,  M.  B.,  and  Bowen,  L.  J.,  held  (Lord 
Coleridge,  C.  J.,  diss.),  that  the  subsequent  action  was 
maintainable,  and  was  not  barred  by  the  action  in  the 
County  Court.  Here,  again,  the  ratio  decidendi  was,  that 
the  negligent  act  of  the  defendant's  servant  oonstituted  a 
breach  of  two  distinct  rights  possessed  by  the  plaintiff  («) ; 
and  that  it  consequently  gave  to  him  two  separate  and 
independent  causes  of  action — one  in  respect  of  the  injuries 
to  his  person,  and  the  other  for  the  damage  to  his  pro- 
perty. "  Two  actions  may  be  brought  in  respect  of  the 
same  facts,"  said  the  Master  of  the  Bolls  (Q, ''  where  those 
facts  gave  rise  to  two  distinct  causes  of  action." 

It  is  to  be  noticed  that  in  the  last-mentioned  case  the 
plaintiff's  conduct  was  perfectly  band  fide^  for  at  the  time 
of  the  first  action  he  was  not  aware  of  the  injuries  in  re- 
spect of  which  the  second  action  was  brought.  If,  how- 
ever, two  actions  instead  of  one  wore  oppressively  brought 
the  Court  would  have  jurisdiction  to  stay  one  of  them,  or 
to  deal  with  the  costs  in  such  a  way  as  to  prevent  in- 
justice {u).  Apart  from  this  jurisdiction,  and  from  the 
provisions  of  the  County  Courts  Acts  (;r),  this  case  shows 
that  there  is  nothing  to  prevent  a  plaintiff  from  splitting 
demands  which  are  essentially  separable. 

As  the  defence  of  re^jtidicata  does  not  avail  a  defendant 
where  the  fresh  proceeding  is  founded  upon  a  distinct 
cause  of  action,  it  follows  that  it  cannot  be  successfully 
pleaded  in  cases  of  acts  or  defaults  constituting  a  continu- 
ing cause  of  action,  and  thus  giving  a  new  right  to  sue  de 
die  in  diem.  For  example,  in  oases  of  false  imprisonment 
each  moment  of  detention  is  equivalent  to  a  fresh  impri- 


Gontinuing 
cause  of 
action. 


(<)  See  antey  Chap.  I.,  p.  2. 

(0  14  Q.  B.  D.  at  p.  146;  53  L.  J.,  Q.  B.  478. 

(w)  S,  C,  at  p.  151,  per  Bowen,  L.  J. ;  Met,  Bank  v.  Poaie^^ 
10  App.  Cas.  210 :  and  see  R.  S.  C,  Ord.  LXV.  r.  27  (20). 

{x)  See  9  &  10  Vict.  c.  95,  s.  63 ;  Pitt-Lewis's  County  Oonrt 
Prac.  (2nd  ed.),  pp.  197  et  seg. ;  and  ante,  p.  404. 
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sonment  (y),  and,  therefore,  if  damages  have  not  been  Chap.  Xiv. 
assessed  np  to  the  expiration  of  the  detention,  there  re- 
mains  a  farther  unsatisfied  cause  of  action  in  respect  of 
whioh  the  plaintiff  is  not  barred.  So,  also,  it  is  well  settled 
that  in  cases  of  nuisance,  as  by  erecting  or  continuing  a 
building  on  the  land  of  another,  the  landowner  can  have 
fresh  actions  from  time  to  time  for  the  non-abatement  of 
the  nuisance  (s).  Similarly,  where  road  trustees  were  sued 
for  negligently  maintaining  an  improper  drain,  and  not 
adopting  proper  precautions  to  prevent  the  flooding  of  the 
plaintiff's  colliery,  it  was  held  that  each  time  the  colliery 
was  flooded  there  was  a  fresh  cause  of  action  (a). 

The  extent  to  which  the  defence  of  res  judicata  may  be 
applied  in  the  case  of  actions  by  the  representatives  of  de- 
ceased persons  has  been  considered  in  the  last  chapter  {b). 

Again,  it  may  be  that  there  was  a  contract  between  the  Special  oon- 
employer  and  the  person  injured  that  the  employer  should  *™°**' 
not  be  answerable,  and,  as  regards  personal  injuries,  there 
is  no  doubt  that  such  contracts  may  protect  the  employer 
from  all  civil  liability  whatever  (c),  and  subject  to  sta^ 
tute  {d)  the  rule  with  regard  to  injuries  to  property  is  the 
same  {e), 

A  further  defence  to  which  allusion  must  be  made  is  Lapse  of  time 
that  which  is  afforded  by  the  Statute  of   limitations,  "^^  ^  *  ^^' 


(y)  Withers  v.  Henley,  Cro.  Jac.  379 ;  Hardy  v.  Ryle,  9  B. 
&  C.  603,  608. 

(z)  Bathishill  V.  Reed,  25  L.  J.,  C.  P.  290. 

(a)  Whitehouse  v.  Fellowes,  30  L.  J.,  C.  P.  305 ;  approved 
in  Mitchell  v.  Barley  Main  Colliery  Co,,  14  Q.  B.  D.  126,  131 ; 
53  L.  J.,  Q.  B.  471,  473. 

{b)  Ante,  Chap.  XHI.,  p.  425. 

(c)  McCawley  v.  Fumess  R,  Co,,  L.  E.,  8  Q.  B.  57 ;  42 
L.  J.,  Q.  B.  4  :  and  see  Haiah  v,  R,  M,  S,  Co,,  52  L.  J.,  Q.  B. 
640.  As  to  contracts  to  exclude  the  Employers'  Liability  Act, 
see  post,  p.  464  et  sea, 

(rf)  E.  g,,  the  Railway  and  Canal  Traffic  Act  (17  &  18  Vict, 
c.  31,  8.  7). 

(e)  See  Brown  v.  M,  S.  ^  L.  R,  Co,,  8  App.  Cas.  703 ;  53 
L.  J.,  Q.  B.  124. 
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Chap.  ZIY.  21  Jac.  1,  0.  16.  Under  sect.  3  of  this  Act,  actions  for 
trespass  to  the  person,  assault,  battery,  and  false  imprison- 
ment must  be  commenced  within  four  years  from  the 
accrual  of  the  cause  of  action ;  and  actions  for  trespass  to 
land,  trespass  to  goods,  trover,  detinue,  replevin,  malicious 
prosecution,  and  negligence  causing  injury  to  person  or 
property,  within  six  years  from  the  accrual  of  the  cause 
of  action.  Where,  however,  at  the  time  of  the  accrual  of 
the  cause  of  action  the  plaintiff  was  under  a  disability 
by  reason  of  being  an  infant,  or  a  lunatic,  the  statute  does 
not  begin  to  run  until  the  removal  of  the  disability  (/). 
We  have  seen  that  the  former  disability  by  coverture  has 
been  abolished  (^),  and  therefore,  as  regards  torts  com- 
mitted against  a  married  woman  before  January  1st,  18B3, 
the  statute  would  now  run  from  that  date  {h).  In  addition 
to  the  provisions  of  the  above  statute  of  James  I.,  in  many 
cases  in  which  a  right  of  action  is  conferred  by  statute — 
notably  in  the  instances  of  Lord  Campbell's  Act  (i)  and  the 
Employers'  Liability  Act  {k) — the  statute  giving  the  right 
itself  limits  the  time  within  which  it  can  be  exercised. 
Defenoefl  Various  statutes  contain  provisions  for  the  protection  of 

etotSeaf^*^**^  persons  acting  under  the  powers  which  they  confer,  whether 
by  appointing  a  special  period  of  limitation  or  by  requiring 
previous  notice  of  action  to  be  given  (/).  It  would  be  out- 
side the  scope  of  this  work  to  examine  these  statutes,  which 
vary  greatly  in  their  nature  and  their  terms  (w),  but  it 

(/)  21  Jac.  1,  c.  16,  8.  7;  as  amended  by  19  &  20  Yiet. 
c.  97,  8.  10. 

(y;  AntCt  Chap.  11.,  p.  47. 

(A)    IVeldon  v.  Neal,  32  W.  R.  828. 

(i)  9  &  10  Vict.  c.  93,  B.  3,  ante,  Chap.  XIII.,  p.  415  :  aiid 
see  also  p.  402. 

(k)  43  &  44  Vict.  c.  42,  s.  4,  ante,  p.  310. 

(/)  By  5  &  6  Vict.  c.  97,  s.  4,  in  all  cases  notice  must  be 
given  one  calendar  month  before  action,  and  this  is  to  be  suffi- 
cient. 

(m)  A  collection  of  the  public  general  statutes  which  liare 
such  provisions  will  be  found  at  pp.  1098,  1099  of  Roacoe's 
Nisi  Prius  Evidence,  15th  ed. 


OF  DEFENCES  AVAILABLE  TO  THE  EMFLOIEK.  461 

may  be  notioed  that  an  omission  to  take  proper  precau-    Chap.  ZIV. 

tions  (n),  or  a  negligent  act  done  by  the  defendants'  ser« 

vants  (o),  may  be  an  act  done  in  pursuance  of  the  statute 

so  as  to  entitle  the  defendants  to  notice  of  action.     But 

^here  the  servant  of  a  contractor  engaged  to  construct  a 

sewer,  under  the  provisions  of  the  Metropolis  Management 

Acts  {p)y  took  the  horse  and  cart,  of  which  he  had  charge, 

to  his  own  house  and  left  it  unattended,  so  that  the  horse 

ran  away  and  injured  the  plaintiff's  railings,  it  was  held 

that  the  negligence  was  a  matter  entirely  collateral  to  the 

statute,  and  that  no  notice  of  action  was  necessary  (q). 

In  addition  to  the  above  statutory  defences,  we  have 
seen  that  the  employer  may  in  some  cases  justify  what  he 
has  done  as  being  done  under  an  Act  of  Parliament  (r), 
or,  in  the  case  of  a  purely  statutory  offence,  he  may  show 
that  there  is  no  right  of  action  in  respect  of  it  («). 

Lastly,  where  a  claim  has  been  made  against  an  em-  Accord  and 
ployer,  and  he  has  seen  fit,  instead  of  contesting  his  ***>«'*<^^on- 
UabUity,  to  come  to  an  arrangement  with  the  person  who 
alleges  that  he  has  been  injured,  it  may  be  that  the  facts 
will  establish  a  good  defence  of  accord  and  satis/action 
against  any  subsequent  action  for  the  same  injury.  The 
employer  must,  however,  show  that  he  has  fulfilled  his 
part  of  the  agreement,  and  that  the  sum  of  money  paid 
by  him  was  accepted  and  received  by  the  plaintiff  in  full 
satiBfaetion  and  discharge  of  the  very  causes  of  action 
upon  which  he  is  then  suing,  and  of  all  damages  sustained 

(n)  Jolliffe  V.  Wallasey  Local  Board,  L.  R.,  9  C.  P.  62 ;  43 
li.  J.,  C.  P.  41 ;  approved  in  Reg.  v.  Williams,  9  App.  Cas.  418; 
63  L.  J.,  P.  C.  64. 

(o)  Mason  v.  Birkenhead,  Sfc,  Commissioners,  29  L.  J.,  Ex. 
407. 

(/>)  18  &  19  Vict.  c.  120,  amended  by  25  &  26  Vict.  c.  102. 

Iq)  Whatman  v.  Pearson,  L.  R.,  3  C.  P.  422 ;  37  L.  J.,  C.  P. 
1 66 ;  compare  Foulsum  v.  Thirst,  L.  R.,  2  C.  P.  449 ;  36  L.  J., 
C.  P.  225. 

(r)  Ante,  p.  14  et  seq, 

(»)  Ante,  p.  27  et  seq. 
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therefrom  {t).  And  the  mere  faot  that  the  plaintiff  has 
signed  a  receipt  purporting  to  be  in  discharge  of  his  claim 
in  fall  will  not  estop  him  from  showing  that  there  was 
really  no  agreement  by  him  to  accept  the  sum  received  as 
a  complete  satisfaction  of  all  claims.  Thus  he  may  bring 
evidence  to  prove  that  he  was  induced  to  sign  the  receipt 
by  the  defendant's  representation  that  it  would  not  estop 
him  from  recovering  further  damages  if  the  results  of  the 
tortious  act  should  prove  to  be  more  serious  than  was  antici- 
pated {u).  Even  if  the  plaintiff  has  agreed  to  accept,  and 
has  actually  received,  a  certain  sum  in  full  of  all  demands, 
that  agreement  may  be  set  aside  if  it  was  induced  by  fraud 
and  misrepresentation  {x) ;  and  this  is  so  even  though  the 
agreement  has  been  embodied  in  a  deed  (y). 

As  an  injured  person  cannot  first  sue  the  employer  and 
recover  against  him,  and  then  sue  his  servant  (2),  so  accord 
and  satisfaction  between  the  plaintiff  and  the  defendant's 
servant,  the  actual  TVTongdoer,  or  between  the  plaintiff 
and  the  defendant's  master,  is  a  good  defence  to  the  otiier 
if  subsequently  sued,  although  he  was  not  a  consenting 
party  to  the  agreement  {a).  And  it  has  been  seen  that  if 
compensation  is  by  agreement  accepted  by  a  person  for 
bodily  injuries,  his  representatives  cannot  afterwards  bring 
an  action  under  Lord  Campbell's  Act  (6). 

The  effect  of  the  receipt  of  insurance  money  upon  a 
right  of  action  for  the  damages  insured  against  has  also 
already  been  considered  in  the  Chapter  on  Damages,  and 
to  that  reference  must  be  made  (c). 


(i)  See  BuUen  &  Leake's  Prec.  PL  (3rd  ed.),  709. 

(fi)  Lee  V.  Z.  ^  K  B.  Co.,  L.  R,  6  Ch.  527. 

(x)  Stewart  v.  G,  W,  JR.  Co.,  2  D.  J.  &  S.  319. 

(y)  Hirschfield  v.  L.  B.  ^  S.  C.  R.  Co.,  2  Q.  B.  D.  1 ;  46 
L.  J.,  Q.  B.  94. 

(z)  Ante,  p.  112. 

(a)  Thurman  v.  Wild,  11  A.  &  E.  453. 

{h)  Read  v.  O.  E.  R.  Co.,  L.  R,  3  Q.  B.  555 ;  37  L.  J.,  a  B. 
278;  ante.  Chap.  XIII.,  p.  413. 

(c)  Ante,  Chap.  XII.,  p.  371, 
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It  is  not  thought  requisite  here  to  do  anything  more    Cliap.  XIY. 
than  allude  to  those  defences  which  are  specially  applic-  Defenoea 
able  to  the  case  of  an  injured  servant,  as  distinguished  BpecUUy 
from  the  general  defences  already  mentioned,  for  they  against  ser- 
have  been  of  necessity  fully  discussed  in  the  foregoing  ^**°*** 
chapters. 

Thus,  it  has  been  seen  that  a  servant  contracts  to  run 
the  risks  properly  incidental  to  his  employment  (^),  and 
that  apart  from  the  Employers'  Liability  Act,  the  risk  of 
the  negligence  of  all  his  fellow-servants  is  such  a  risk  (e).  It 
has  been  also  seen  that  that  Act  has  not  entirely  abolished, 
but  only  limited  the  scope  of  this  defence — namely,  that 
of  common  employment-and  if,  therefore,  the  case  does 
not  fall  within  the  circimistances  specified  in  the  Act,  this 
defence  is  still  open  to  the  master  (/).  Again,  the  master 
does  not  in  any  sense  warrant  the  safety  of  his  servants, 
and  is  bound  only  to  take  due  care  in  that  respect  {g) ;  and 
even  though  there  has  been  a  breach  of  such  duty  by  him, 
he  may  be  discharged  from  liability  in  respect  thereof  by 
the  servants  having  assented  to  any  increased  risk  (A). 

The  defences  which  may  arise  imder  the  Employers'  Employen' 
liability  Act  are,  of  course,  very  numerous,  but  they  will  defeno^      ' 
generally  be  found  to  group  themselves  together  according  under. 
as  they  relate  to — (<z)  the  status  of  the  plaintiff  and  defen- 
dant, i.e.j  was  the  plaintiff  a  ^^  workman"  (i),  and  was 
the  defendant  his  employer  (k)  ?   (/3)  the  state  of  facts 
under  which  the  accident  has  happened  and  the  applica- 
bility of  the  Act  thereto  (/) ;  and  (y)  the  procedure  neces- 
sary in  actions  under  the  Act  (m).    Upon  these  defences, 

d)  AntCy  Chap.  VII.,  p.  137  et  seg. 

e)  Ante,  Chap.  Till.,  p.  180  et  seq. 

f)  Ante,  Chap.  X.,  p.  241. 

g)  Ante,  pp.  138,  149,  249. 
A)  AnU,  pp.  146,  157,  160. 
t)  Ante,  p.  211  et  sea, 
k)  Ante,  p.  232 ;  and  see  Chap.  III. 

(I)  Ante,  Chap.  X. 
(f»)  Ante,  Chap  XI, 
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CkAp.  XIY. 


Contributory 
negligence. 


Contracts  to 
exclude 
operation  of 
Act. 


Grifilht  T. 
The  Earl  of 
Dudley, 


Judjnnent  of 
Q.  B.  D. 


as  the  provisions  of  the  Act  have  been  already  considered 
in  accordance  with  the  arrangement  above  suggested,  it  is 
superfluous  here  to  enlarge,  and  the  reader  must  be  re- 
ferred to  the  chapters  on  those  subjects.  It  has  been 
pointed  out  that  the  Act  has  left  the  defence  of  contribu- 
tory negligence  unimpaired,  and  has  specified  a  particular 
instance  of  such  negligence  on  the  part  of  a  workman, 
namely,  failure  to  give  information  of  a  defect  or  negli- 
gence of  which  he  is  aware  (n). 

For  some  time  after  the  passing  of  the  Employers'  Lia- 
bility Act  doubts  were  entertained  in  some  quarters  as  to 
the  validity  of  arrangements  made  between  employers  and 
workmen  for  the  purpose  of  excluding  the  operation  of  the 
statute.  Finally,  the  question  came  before  the  Queen's 
Bench  Division,  in  the  case  of  Griffiths  v.  The  Earl  of  Dud- 
ley  (o).  In  that  case  the  facts  were  that  one  Griffiths  had 
been  a  pit-sinker  in  one  of  the  defendant's  collieries,  and 
was  killed  under  circumstances  which  would  have  conferred 
a  right  of  action  under  the  Employers'  Liability  Act. 
There  was,  however,  a  workmen's  benefit  society  in  con- 
nection with  the  colliery,  to  which  the  defendant  contri- 
buted a  sum  equal  to  that  subscribed  by  the  workmen ; 
and  it  was  proved  that  Griffiths  had  accepted  conditions  of 
service  imposed  upon  all  workmen  who  chose  to  enter  the 
service.  By  those  conditions  it  was  expressly  stipulated 
that,  in  case  of  either  injury  or  death,  the  workman  or  any 
person  entitled  to  compensation  imder  the  rules  of  the 
society  should  look  to  the  society  alone,  and  should  not 
make  any  claim  against  the  defendant  or  any  person  in 
the  defendant's  employment.  In  an  action  by  the  widow 
of  Griffiths,  judgment  in  the  County  Court  was  for  the 
plaintiff ;  but  on  appeal  the  Queen's  Bench  Division  made 
absolute  a  rule  to  enter  judgment  for  the  defendant,  hold- 
ing that  the  contract  entered  into  by  Griffiths  was  not  void 


(n)  Sluart  v.  Evans,  31  W.  R.  706;  ante.  Chap.  X.,  p.  307. 
(o)  9  Q.  B.  D.  357;  51  L.  J.,  Q.  B.  543. 
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as  being  forbidden  by  the  Act  or  contrary  to  public  policy,    Chap.  XIT. 
and  that  the  widow  was  bound  by  it  (j»). 

It  is  possible  that  a  further  question  may  arise  as  to  Whether  such 
such  contracts,   namely,  whether  they  can  be  enforced  binding  upon 
against  married  women  and  infants.     The  position  of  such  ™*r"e^    , 

...     "women  and 

persons  as  servants  has  been  already  considered,  and  it  is  infanta, 
thought  that  in  respect  of  these  contracts  their  position 
must  be  determined  by  the  same  principles  which  regulate 
their  competency  to  enter  into  contracts  generally  (q). 

With  regard  to  the  form  which  these  contracts  should  Conditions  of 
take,  it  would  seem  that  the  workman  will  be  bound  by  ^^^  of!  ' 
printed  regulations  or  conditions  of  service,  if  they  be 
brought  to  his  knowledge,  either  by  their  being  posted  up 
in  the  works  or  by  some  other  means ;  and  the  posting  up 
would  at  least  constitute  cogent  evidence  of  a  contract 
based  upon  those  terms  (r). 

Upon  this  point,  however,  it  is  thought  that  in  cases  Qi^are,  effect 
similar  to  Griffiths  v.  The  Earl  of  Dudky  («),  a  serious  upon  anoh 
difficulty  may  exist  which  was  not  adverted  to  in  that  case.  coJ^tracte. 
There,  the  contract  was  embodied  in  printed  conditions  of 
employment,  and  the  workmen's  fund  was  partly  raised 
by  deductions  from  their  weekly  wages.     But  the  Truck 
Act  {t)  provides  that  the  entire  amount  of  the  wages  shall 
be  actually  paid  to  workmen  (w)  in  the  current  coin  of  the 
realmy  and  not  otherwise ;  and  the  only  relevant  exceptions 
to  this  stringent  provision  are  in  favour  of  agreements  for 
the  supply  of  medicine  or  medical  attendance,  or  for  the 
advance  of  money  for  the  workman's  contributions  to  a 
friendly  society,  or  for  his  relief  in  sickness.     In  these 

{p)  See  ante^  Chap.  XIII.,  p.  413. 

(y)  AntSy  Chap.  II. 

(r)  Cams  v.  Eastwood^  32  L.  T.  855.  See  the  facts  in 
Oriffitha  v.  The  Earl  of  Dudley ,  supra. 

(*)  9  Q.  B.  D.  367;  51  L.  J.,  Q.  B.  543  ;  ante,  p.  464 ;  and 
see  Ex  parte  Cooper ,  26  Ch.  D.  693. 

(0  1  &  2  Will.  4,  c.  37,  8.  3. 

(ti)  Sect.  19.  The  Act  does  not  extend  to  persons  engaged 
in  the  hiring,  &c.,  or  superintendence  of  the  labour ;  sect.  25  : 
see  Phillips  v.  M'Innes,  2  E.  224  (Sc.) ;  ante,  p.  224. 

u.  H  ir 
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Chap.  XIT.    oases  there  may  be  deduotions  for  such  purposes  from  the 
wages,  but  the  agreement  to  be  valid  must  be  in  writing, 
and  signed  by  the  workman  (x).     Moreover,  these  provi- 
sions are  only  supplemental  to  the  still  more  oomprehensiTe 
enactment,  that  every  contract  of  hiring  by  which  the 
whole  or  any  part  of  the  wages  is  made  payable,  otherwise 
than  in  current  coin,  is  illegal,  null  and  void  {y).     It  may 
be  greatly  doubted,  therefore,  whether  the  contract  relied 
upon  in  Chriffiths  v.  The  Earl  of  Dudley  («)  was  not  ob- 
noxious to  the  Truck  Act,  and  by  it  rendered  illegal  and 
void,  inasmuch  as  there  was  no  contract  in  writing  signed 
by  Ghiffiths,  and  the  conditions  were  expressly  declared  to 
be  part  of  the  terms  of  employment,  thus  in  fact  making  a 
new  contract  of  hiring.     But  the  actual  decision  that  a 
contract  to  exclude  the  Employers'  Liability  Act  may  be 
valid  remains  untouched  by  the  foregoing  remarks,  and  is 
altogether  in  accordance  with  the  maxim  quilibet  potest 
renunciare  juri  pro  se  introductOy  and  with  the  authoritiea 
cited  in  support  of  the  authors'  conclusion  to  the  same 
effect  in  the  second  edition  of  this  work  {a). 
Sngg^stioa  With  reference  to  future  legislation  on  the  subject  of 

ment^Act*  xnaking  the  Act  compulsory,  the  authors  may  be  allowed 
to  briefly  suggest  a  possible  solution  of  the  difficultj. 
The  exclusion  of  the  Act  is  now  usually  effected  by  an 
express  stipulation,  which  forms  part  of  the  contract  of 
service  and  is  binding  upon  the  workman  as  being  based 
upon  consideration  of  the  wages  and  the  employment.  The 
result  is,  that  the  workman's  rights  may  be  surrendered 
without  any  apparent  specific  return  (6),  and  in  the  same 

(x)  Sects.  23,  24. 

(y)  Sect.  1 .  The  question  how  far  payments  actually  made 
by  the  employer  to  third  persons  at  the  direction  of  the  work- 
men are  a  nullity  by  reason  of  the  Truck  Act  was  mentioned, 
but  not  decided,  in  Ex  parte  Cooper,  26  Ch.  D.  693,  698. 

(s)  9  Q.  B.  D.  357;  51  L.  J.,  Q.  B.  643 ;  ante,  p.  464. 

(o)  At  pp.  187—190. 

\b)  This  remark  would  not  apply  to  cases  where  the  em- 
ployer offers  hand  fide  alternative  rates  of  wages,  giving  hia 
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manner  as  tlie  riglits  of  the  tenant  under  the  Agricultural  Chap.  XIY. 
Holdings  Act,  1875,  were  given  up.  For  a  great  part  of 
the  reasoning  in  Griffiths  v.  The  Earl  of  Dudley  {c)  would 
equally  apply  to  a  case  where  the  employer  contributed 
nothing  to  the  workmen's  fund  and  only  paid  the  usual 
rate  of  wages;  so  that  in  this  view  there  is  nothing  to 
prevent  the  present  Act  from  becoming  in  many  cases  a 
dead  letter. 

The  suggestion  the  authors  have  to  make  is,  that  any 
amending  Act  should  merely  provide  that  no  agreement  to 
exclude  the  operation  of  the  principal  Act  made  before  or 
at  the  time  of  entering  into  the  contract  of  service,  or  as  a 
condition  of  the  workman  being  allowed  to  continue  in 
the  service,  should  be  valid.  Many  reasons  can  be  given 
in  support  of  this  suggestion,  but  it  will  suffice  to  say  here 
that  at  all  events  the  workman  will  get  a  tangible  return 
for  the  surrender  of  his  rights,  as  an  agreement  to  that 
effect  made  after  entering  the  service  would  then  have  to 
be  based  upon  a  fresh  consideration,  while  the  principle 
of  freedom  of  contract  can  hardly  be  said  to  be  interfered 
with. 

workmen  the  option  of  working  under  the  Act  or  not.  But 
as  a  result  of  the  competition  to  obtain  employment,  the 
difference  between  these  rates  has,  it  is  thougnt,  a  tendency 
to  be  reduced  to  the  vanishing  point;  and  this,  indeed,  is 
constantly  affirmed  to  be  actually  the  case. 
(c)  Supra. 
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APPENDIX  (A). 


KOTE  ON  THE  POSITION  OF  INSTJBEES  IJNDEB  THE  EMPLOYERS' 

LIABILITY  ACT. 

In  connection  with  the  subject  of  contracting  out  of  the  pro- 
visions of  the  Employers'  Liability  Act,  and  the  not  uncom- 
mon practice  amongst  employers  of  insuring  their  risks 
under  that  Act  with  insurance  companies,  it  has  been  thought 
that  a  few  remarks  upon  the  position  of  such  companies  may 
not  be  altogether  useless. 

There  are  two  modes  in  which  employers  can  relieve  or  pro- 
tect themselves  from  the  additional  Hability  imposed  upon 
them  by  this  Act. 

On  the  one  hand,  they  may  agree  with  their  workmen  that 
the  latter  shall  forego  their  rights  under  the  Act,  and  one  of 
the  terms  of  these  agreements  is  frequently  to  the  effect  that 
the  employer  shall  contribute  to  a  provident  fund  or  friendly 
society  on  behalf  of  his  workmen.  Such  agreements  will,  of 
course,  vary  with  the  nature  of  the  business  and  all  the  other 
circumstances  of  the  case,  and  their  validity  has  been  now 
declared  by  a  judgment  of  the  Supreme  Court  in  a  case  cited 
and  discussed  in  the  text  of  this  work  (a). 

On  the  other  hand,  whilst  employers  submit  to  the  pro- 
visions of  the  Act,  they  may  insure  themselves  against  the 
liabilities  which  are  thereby  imposed  upon  them,  and  so  avoid 
the  necessity  of  coming  to  any  arrangement  with  their  work- 
men. 

In  this  case  the  contract  entered  into  by  the  insuring  com- 
pany with  the  employer  is  a  contract  to  indemnify  him  against 
all  claims  by  his  workmen  under  the  Act.  Under  these  cir- 
cumstances the  well-known  principle  of  law  applies,  namely, 
that  where  one  person  has  agreed  to  indemnify  another  he 


(a)  See  antef  pp.  464  et  teq. 
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willy  on  making  ffood  the  indemnity,  be  entitled  to  succeed  to 
all  the  ways  and  means  by  whidi  the  person  indemnified 
might  have  protected  himseu  against  or  reimbursed  himself 
for  the  loss  {b).  It  is,  therefore,  necessary  to  enquire  what 
means  (if  any)  the  employer  has  of  reimbursing  himself  for 
the  compensation  he  has  paid  imder  the  Act  to  an  injured 
workman.  It  is  evident  that  the  liability  will  have  arisen 
either  by  reason  of  the  negligence  of  the  employer  himself  or 
that  of  some  person  in  his  service.  In  the  first  case  it  is 
obvious  that  the  employer  (apart  from  the  insurance)  has  no 
person  to  whom  he  can  look  for  reimbursement ;  and  it  follows 
that  as  the  insurers  have  no  independent  right  of  action,  but 
only  rights  identical  with,  and  neither  greater  nor  less  than 
those  of  the  employer,  they  cannot  have  any  remedies  asainst 
the  latter  himself,  and  must  be  content  to  put  up  with  the 
loss  against  which  they  have  insured  (c). 

In  the  second  case,  as  has  been  seen  (</),  the  employer  has 
a  remedy  over  against  the  person  by  reason  of  whose  negli- 
gence he  has  had  to  pay  damages  to  his  workman,  and  this 
right  of  action,  therefore,  will  vest  in  the  insurers  on  their 
paying  the  compensation  for  which  the  employer  is  liable. 
If  after  the  insurers  have  paid  any  sum  in  pursuance  of  their 
contract  with  the  employer,  the  latter  should  in  addition 
recover  from  the  person  actually  negligent  any  portion  of 
the  sum  paid  to  the  injured  workman,  me  employer,  having 
been  thus  indemnified  by  such  person  as  well  as  by  the 
insurers,  may  be  compelled  to  hand  over  to  the  latter  the 
sum  so  recovered  {e) ;  unless,  indeed,  the  two  amounts  to- 
gether fall  short  of  the  compensation  paid  to  the  injured 
workman  (/).  On  the  other  hand,  should  the  employer  sue 
the  negligent  person  before  the  insurers  have  paid  anything 
under  the  policy,  the  fact  that  the  employer  is  insured  against 
the  loss  will  be  no  defence  (j) ;  and  after  the  insurers  have 


{h)  Simpson  v.  Thomson,  3  App.  Gas.  279,  284 ;  per  Lord  Gaims,  G. ; 
CasteUain  v.  Preston,  11  Q.  B.  D.  380;  52  L.  J.,  Q.  B.  366;  and  see 
Bumattd  y.  Rodocatiachi,  7  App.  Gas.  333,  339 ;  51  L.  J.,  Q.  B.  548. 

(e)  Simpson  v.  Thomson,  supra;  Midland  Insurance  Co.  v.  Smith,  6 
Q.  B.  D.  561  ;  50  L.  J.,  Q.  B.  329. 

(d)  Ante,  Ghap.  V.,  p.  116. 

(e)  Darren  v.  Tihbitts,  6  Q.  B.  D.  660 ;  50  L.  J..  Q.  B.  33. 

If)  See  Bnmand  v.  Bodooanachi,  7  App.  Gas.  333  ;  51  L.  J.,  Q.  B.  648. 

(^)  The  emplojer,^it  is  apprehended,  may  sue  in  all  oases  where  the 
insuranoe  does  not  obver  his  whole  loss;  imd  the  insorere  wiU  not  he 
entitled  to  interfere  as  long  as  he  ^rooeeds  in  a  bond  Jlde  manner.  Bat 
if  the  whole  loss  has  been  paid,  it  seems  that  the  insurers  would  he 
entitled  to  the  sole  conduct  of  the  cause.  See  Commercial  Vnion  Ass.  Cs. 
V.  Lister,  L.  R.,  9  Gh.  483 ;  43  L.  J.,  Gh.  601.  And  the  role  wofukl 
appear  to  be  the  same  with  regard  to  the  defenoe  of  actions  under  the 
ihnployers*  Liability  Act,  in  the  absence  of  any  express  stipulatknis  in 
the  poUoy. 
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paid  the  compensationy  the  employer  may  still  sue  the  negli- 
gent person  for  their  benefit,  and  as  trustee  for  them  (A). 

Lastly,  let  us  consider  the  following  case.  A  defective 
piece  of  machinery  has  been  supplied  by  the  manufacturer  to 
an  employer,  and  the  defect  remaining  unremedied,  owing  to 
the  foreman's  negligence,  an  accident  happens  and  causes 
injury  for  which  compensation  has  to  be  made  under  the  Act 
to  a  workman.  In  such  a  case  it  might  be  thought  that  the 
insurers,  being  subrogated  to  the  remedies  of  the  employer, 
could  recover  the  compensation  paid  to  the  workman  in  an 
action  against  the  manufacturer  for  not  supplying  an  article 
reasonably  fit  for  the  purpose  for  which  it  was  to  be  used. 
But  it  is  conceived  that  this  view  is  erroneous,  for  the  work- 
man recovers  compensation  by  reason  of  the  negligence  of  the 
employer  in  not  discovering  or  remedying  the  defect,  and  not 
by  reason  of  its  original  existence,  for  which  alone  the 
manufacturer  is  to  blame.  The  damages  sought  to  be  re- 
covered in  the  insurer's  action  would,  therefore,  seem  to  be 
too  remote  (t). 
, • 

(A)  Yates  V.  TThi/tc,  4  Bing.  N.  C.  272 ;  Th€  Sir  Charles  Napier,  5 
P.  D.  73. 

(t)  This  view  is  supported  by  the  decision  in  a  Scotch  case  of  Ovington 
T.  M*  Vicar y  2  M.  1066,  which  the  authors  had  not  observed  when  the 
above  remarks  were  originally  written  in  the  second  edition  of  this  work. 
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[The  nnmben  in  the  inner  margin  refer  to  the  pages  in  the  text.] 


An  action 
to  be  main- 
tainable 
against  anj 
person 

causing  death 
throu^  neg- 
lect, &c., 
notwithstand- 
ing the  death 
of  the  person 
injnrea. 


Action  to 
be  for  the 
benefit  of 
certain  re- 
lations, and 
■hall  be 
broapht  by 
and  in  the 
name  of 
executor  or 
administrator 
of  the  de- 
oeaaed. 


LORD  CAMPBELL'S  ACT. 
9  &  10  Vict.  c.  93. 

An  Act  for  compensating  the  Families  of  Persons  killed  by 
Accidents.  [26th  August,  1846.] 

Whebeab  no  action  at  law  is  now  maintainable  against  a  3S2, 4'! 
person  who  by  his  wrongful  act,  neglect,  or  default  may  have 
caused  the  death  of  another  person,  and  it  is  oftentimes  right  and 
expedient  that  the  wrongdoer  in  such  case  should  be  answer- 
able in  damages  for  the  injury  so  caused  by  him  :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  That  whensoever  the  death  40». 
of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or  de- 
fault, and  the  act,  neglect,  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action  423, 'i: 
for  damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  imder  such  zs%,  40 
circumstances  as  amount  in  law  to  felony. 

n.  And  be  it  enacted,  That  every  such  action  shall  be  for  4H,  4: 
the  benefit  of  the  wife,  husband,  parent,  and  child  of  the 
person  whose  death  shall  have  been  so  caused,  and  shall  be 
Drought  by  and  in  the  name  of  the  executor  or  administrator 
of  the  person  deceased;  and  in  every  such  action  the  jury  41*;. 
may  give  such  damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death  to  the  parties  respec- 
tively for  whom  and  for  whose  benefit  such  action  shall  be 
brought ;  and  the  amount  so  recovered,  after  deducting  the  aiu  ^^ 
costs  not  recovered  from  the  defendant,  shall  be  divided 
amongst  the  before-mentioned  parties  in  such  shares  aa  the 
jury  hy  their  verdict  shall  find  and  direct. 


LORD  Campbell's  act.  473 

i  I  \  426.      m.  Froyided  always,  and  be  it  enacted,  That  not  more  than  Only  one 

one  action  shall  lie  for  and  in  respect  of  the  same  subject-  action  shall 

matter  of  complaint ;  and  that  every  such  action  ^all  be  ^®»  "^^  ^  ^ 

commenced  within  twelve  calendar  months  after  the  death  of  commenced 

V  J  J  "Within  twelve 

such  deceased  person.  monthi. 

415,416.      IV.  And  be  it  enacted,  That  in  every  such  action  the  PlaintifFto 

Slaintiff  on  the  record  shedl  be  required,  together  with  the  deliver  a  full 
eclaration,  to  deliver  to  the  defendant  or  his  attorney  a  full  Particular  of 
particular  of  the  person  or  persons  for  whom  and  on  whose  for  ^am^ 
behalf  such  action  shall  be  brought,  and  of  the  nature  of  the  suoh  damages 
claim  in  respect  of  which  damages  shall  be  sought  to  be  shall  be 
recovered  (i).  claimed. 

y.  And  be  it  enacted,  That  the  following  words  and  Construction 
expressions  are  intended  to  have  the  meanings  hereby  of  Act. 
assigned  to  them  respectively,  so  far  as  such  meanings  are 
not  excluded  by  the  context  or  by  the  nature  of  the  suDJect- 
matter ;  that  is  to  say,  words  denoting  the  singular  number 
are  to  be  understood  to  apply  also  to  a  plurality  of  persons  or 
things ;  and  words  denoting  the  masculine  gender  are  to  bo 
understood  to  apply  also  to  persons  of  the  feminine  gender  ; 
and  the  word  "  person  "  shall  apply  to  bodies  politic  and 
414.  corporate;  and  the  word  ** parent"  shall  include  father  and 
mother,  and  grandfather  and  grandmother,  and  stepfather 
and  stepmother;  and  the  word  ** child"  shall  include  son  and 
daughter,  and  grandson  and  granddaughter,  and  stepson  and 
stepdaughter. 

YI.  [And  be  it  enacted,  That  this  Act   shall   come  into  Act  not  to 
operation  from  and  immediately  after  the  passing  thereof,  ^^  ^ 
and  that  (7)]  nothing  therein  contained  shall  apply  to  that  S^'^*!*^"- 
126,  427.  part  of  the  United  Kingdom  called  Scotland, 

(i)  For  an  example  of  these  particulars,  see  post.  Appendix  (F). 
[J  )  The  portion  of  the  section  in  brackets,  and  section  7,  were  repealed 
by  the  Statute  Law  Revision  Act,  1875. 
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9  &  10  Vict. 
c.  93. 


Where  no 
action 
brought 
•withm  six 
months  by 
executor 
of  person 
killed,  then 
action  may 
be  brought 
by  persons 
beneficially 
interested  in 
result  of 
action. 


LORD  CAMPBELL'S  ACT  AMENDMENT  ACT. 

27  &  28  Vicr.  c.  95. 

An  Act  to  a))iend  the  Act  Ninth  and  Tenth  Victoria, 
Chapter  Ninetij-thre€y  for  compensating  the  Families  of 
Persom  killed  by  Accident.  [2yth  July,  1864.] 

Whereas  by  an  Act  passed  in  the  Session  of  Parliament 
holden  in  the  ninth  and  tenth  3^ear8  of  her  Majesty's  reign, 
intituled  An  Act  for  compensating  the  Families  of  Persons 
killed  by  Accident,  it  is  amongst  other  things  provided,  that 
every  such  action  as  therein  mentioned  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  person  whose 
death  shall  have  been  so  caused  as  therein  mentioned,  and 
shall  be  brought  by  and  in  the  name  of  the  executor  or  ad- 
ministrator of  the  person  deceased:  And  whereas  it  may 
happen  by  reason  of  the  inability  or  default  of  any  person  to 
obtain  probate  of  the  wiU  or  letters  of  administration  of  the 
personal  estate  and  effects  of  the  person  deceased,  or  by 
reason  of  the  unwillingness  or  neglect  of  the  executor  or 
administrator  of  the  person  deceased  to  bring  such  action  as 
aforesaid,  that  the  person  or  persons  entitled  to  the  benefit  of 
the  said  Act  may  be  deprived  thereof ;  and  it  is  expedient  to 
amend  and  extend  the  said  Act  as  hereinafter  mentioned: 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  If  and  so  often  as  it  shall  happen  at  any  time  or  times  4U.  i 
hereafter  in  any  of  the  cases  intended  and  provided  for  by  the 
said  Act  that  there  shall  be  no  executor  or  administrator  of 
the  person  deceased,  or  that  there  being  such  executor  or 
administrator  no  such  action  as  in  the  said  Act  mentioned 
shall  within  six  calendar  months  after  the  death  of  such 
deceased  person  as  therein  mentioned  have  been  brought  by 
and  in  the  name  of  his  or  her  executor  or  administrator, 
then  and  in  every  such  case  such  action  may  be  brought  by 
and  in  the  name  or  names  of  all  or  any  of  the  persons  (tf 
more  than  one)  for  whose  benefit  such  action  would  nave  been, 
if  it  had  been  brought  by  and  in  the  name  of  such  executor 
or  administrator ;  and  every  action  so  to  be  brought  shall  be 
for  the  benefit  of  the  same  person  or  persons,  and  shall  be 
subject  to  the  same  regulations  and  procedure  as  nearly  as 
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may  be,  as  if  it  were  brought  bj  and  in  the  name  of  such 
executor  or  administrator. 

2.  And  whereas  by  the  second  section  of  the  said  Act  it  is  Honey  paid 
provided  that  the  jury  may  give  such  damages  as  they  may  into  Court 
think  proportioned  to  the  injury  resulting  from  such  death  may  be  paid 
to  the  parties  respectively  for  whom  and  whose  benefit  such  ^j^®  ^^* 
action  shall  be  brought,  and  the  amount  so  recovered,  after  ^^^^  ^  1^ 
deducting  the  costs  not  recovered  from  the  defendant,  shall  division  into 
be  divided  between   the  before-mentioned  parties   in  such  aharee. 
shares  as  the  jury  shall  by  their  verdict  direct :  Be  it  enacted 

423.  and  declared,  that  it  shall  be  sufEcient,  if  the  defendant  is 
advised  to  pay  money  into  Court,  that  he  pay  it  as  a  com- 
pensation in  one  sum  to  all  persons  entitled  under  the  said 
Act  for  his  wrongful  act,  neglect,  or  default,  without  speci- 
fying the  shares  into  which  it  is  to  be  divided  by  the  jury ; 
and  if  the  said  sum  be  not  accepted,  and  an  issue  is  taken  by  If  not 
the  plaintiif  as  to  its  sufficiency,  and  the  jury  shall  think  the  accepted, 

same  sufficient,  the  defendant  shall  be  entitled  to  the  verdict  defendant 

A\    .  •  entitled  to 

upon  that  issue.  ^^^^^  ^^ 

the  issue. 

3.  This  Act  and  the  said  Act  shall  be  read  together  as  one  xhis  and 
Act  {k),  recited  Act 

to  be  read  as 
one. 

(k)  That  this  section  is  surplusage,  see  per  Lord  Campbell  in  Waterlow 
V.  Ihbton,  29  L.  J.,  Q.  B.  55. 
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[The  nnmben  in  the  inner  margin  refer  to  the  pages  of  the  text.] 


THE  EMPLOYERS'  UABIUTT  ACT,  1880. 

43  &  44  Vict.  c.  42. 

An  Act  to  extend  and  regulate  tJie  Liability  of  Employers  to 
make  Compensation  for  Personal  Injuries  suffered  by 
Workmen  in  their  Service.         [7th  September,  1880.] 

Be  it  enacted  as  follows : — 

Amendment         1-  Where,  after  the  commencement  of  this  Act,  personal  210, 25 
of  law.  injury  is  caused  to  a  workman  I 

(1.)  By  reason  of  any  defect  in  the  condition  of  the  ways,  243. 
works,  machinery  or  plant  connected  with  or  used  in 
the  business  of  the  employer ;  or 
(2.)  By  reason  of  the  negligence  of  any  person  in  the  ser-  259. 
vice  of  the  employer  who  has  any  superintendence 
entrusted  to  him  whilst  in  the  exercise  of   such 
superintendence;  or 
(3.)  By  reason  of  the  negligence  of  any  person  in  the  26S. 
service  of  the  employer  to  whose  orders  or  directions 
the  workman  at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed  ;  or 
(4.)  By  reason  of  the  act  or  omission  of  any  person  in  the  2S0. 
service  of  the  employer  done  or  made  in  obedience 
to  the  rules  or  bye-laws  of  the  employer,  or  in 
obedience  to  particular  instructions  given   by  any 
person  delegated  with  the  authority  of  the  employer 
m  that  behalf ;  or 
(5.)  By  reason  of  the  negligence  of  any  person  in  the  service  ^' 
of  the  employer  who  has  the  charge  or  control  of  any 
signal,  points,  locomotive  engine,  or  train  upon  a  rail- 
way, 
the  workman,  or  in  case  the  injury  results  in  death,  the  legal  2^ 
personal  representatives  of  the  workman,  and  any  persons 
entitled  in  case  of  death,  shall  have  the  same  right  of  com-  iS' 
pensation  and  remedies  against  the  employer  as  if  the  work- 
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man  had  not  been  a  workman  of  nor  in  the  service  of  the 
employer,  nor  engaged  in  his  work. 

240.      2.  A  workman  shall  not  be  entitled  xmder  this  Act  to  any  Exceptions  to 
right  of  compensation  or  remedy  against  the  employer  in  any  amendment 
of  the  following  cases ;  that  is  to  say,  ^  ^^• 

243.      (1.)  Under  sub-section  one  of  section  one,  unless  the  defect 
therein  mentioned  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the  employer,  or  of  some 
254.  person  in  the  service  of  the  employer,  and  entrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works,  machinery,  or 
plant  were  in  proper  condition. 
281.      (2.)  Under  sub-section  four  of  section  one,  unless  the  injury 
resulted  from  some  impropriety  or  defect  in  the  rules,  bye- 
2S4.  laws,  or  instructions  therein  mentioned ;  provided  that  where 
a  rule  or  byelaw  has  been  approved  or  has  been  accepted  as 
a  proper  rule  or  byelaw  by  one  of  her  Majesty's  principal 
secretaries  of  state,  or  by  the  Board  of  Trade,  or  any  other 
department  of  the  Government,  under  or  by  virtue  of  any 
Act  of  Parliament,  it  shall  not  be  deemed  for  the  purposes  of 
this  Act  to  be  an  improper  or  defective  rule  or  byelaw. 
464.       (3.)  In  any  case  where  the  workman  knew  of  the  defect  or 
negligence  which  caused  his  injury,  and  failed  within  a  rea- 
sonable time  to  give,  or  cause  to  be  g^ven,  information  thereof 
to  the  employer  or  some  person  superior  to  himself  in  the 
309-  service  of  the  employer,  unless  he  was  aware  that  the  em- 
ployer or  such  superior  already  knew  of  the  said  defect  or 
negligence. 

373.       3.  The  amount  of  compensation  recoverable  under  this  Act  Limit  of  sum 
shall  not  exceed  such  sum  as  may  be  found  to  be  equivalent  to  recoverable  as 
the  estimated  earnings,  during  the  three  years  preceding  the  oonip«Mation. 
injury,  of  a  person  in  the  same  ^ade  employed  during  those 
years  in  the  like  employment  and  in  the  district  in  which  the 
workman  is  employed  at  the  time  of  the  injury. 

no.       4.  An  action  for  the  recovery  under  this  Act  of  compensa-  Limit  of  time 
tion  for  an  injury  shall  not  be  maintainable  unless  notice  that  for  recovery 

16.  injury  has  been  sustained  is  given  within  six  weeks,  and  the  ^f  oompensa- 
action  is  commenced  within  six  months  from  the  occurrence  of  ^^^' 
the  accident  causing  the  injury,  or,  in  case  of  death,  within 

13.  twelve  months  from  the  time  of  death  :  provided  always,  that 
in  case  of  death  the  want  of  such  notice  shall  be  no  bar  to 
the  maintenance  of  such  action  if  the  judge  shall  be  of 
opinion  that  there  was  reasonable  excuse  for  such  want  of 
notice. 

G,         5.   There  shall  be  deducted  from  any  compensation  awarded  Koney  pay* 
to  any  workman,  or  representatives  of  a  workman,  or  persons  able  under 
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from  com- 
peofiation 
under  Act. 


penalty  to  be    claiming  by,  under,  or  through  a  workman  in  respect  of  any 
deductod  cause  of  action  arising  under  this  Act,  any  penalty  or  part  of  4^6. 

a  penalty  which  may  have  been  paid  in  pursuance  of  any 
other  Act  of  Parliament  to  such  workman,  representatiyes,  or 
persons  in  respect  of  the  same  cause  of  action ;  and  where  an  379. 
action  has  been  brought  under  this  Act  by  any  workman,  or 
the  representatiyes  of  any  workman,  or  any  persons  claiming 
by,  under,  or  through  such  workman,  for  compensation  in 
respect  of  any  cause  of  action  arising  under  this  Act,  and 
payment  has  not  preyiously  been  made  of  any  penalty  or  part 
of  a  penalty  under  any  other  Act  of  Parliament  in  respect  of 
the  same  cause  of  action,  such  workman,  representatiyes,  or 
person  shall  not  be  entitled  thereafter  to  receiye  any  penalty 
or  part  of  a  penalty  under  any  other  Act  of  Parliament  in 
respect  of  the  same  cause  of  action. 


Trial  of 
actions. 


6. — (1.)  Every  action  for  recovery  of  compensation  under  327. 
this  Act  shall  be  brought  in  a  County  Court,  but  may,  upon 
the  appUcation  of  either  plaintiff  or  defendant,  be  removed  32S. 
into  a  Superior  Court  in  like  manner  and  upon  the  same  con- 
ditions as  an  action  commenced  in  a  County  Court  may  by  law 
be  removed. 

(2.)  Upon  the  trial  of  any  such  action  in  a  County  Court  S35. 
before  the  jud^e  without  a  jury  one  or  more  assessors  may  be 
appointed  for  tne  purpose  of  ascertaining  the  amount  of  com- 
pensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and  mode  343. 
of  appointment  and  remuneration  of  such  assessors,  and  all 
matters  of  procedure  relating  to  their  duties,  and  also  for  the 
purpose  of  consolidating  any,  actions  under  this  Act  in   a  34!. 
County  Court,  and  otherwise  preventing  multiplicity  of  such 
actions,   rules  and  regulations  may  be  made,  varied,    and  3^. 
repealed  from  time  to  time  in  the  same  manner  as  rules  and 
regulations  for  regulating  the  practice  and  procedure  in  other 
actions  in  County  Courts. 

**  County  Court"  shall,  with  respect  to  Scotland,  mean  the  S2T. 
''Sheriff's  Court,"  and  shall,  with  respect  to  Ireland,  mean 
the  '*  Civil  BiU  Court." 

In  Scotland  any  action  under  this  Act  may  be  removed  to  "- 
the  Court  of  Session  at  the  instance  of  either  party,  in  the 
manner  provided  by,  and  subject  to  the  conditions  prescribed 
by,  section  nine  of  the  Sheriff  Courts  (Scotland)  Act,  1877  (/}. 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  3^- 
the  same  occurrence  or  cause  of  action,  though  at  the  instance 
of  different  parties  and  in  respect  of  different  injuries. 


(/}  40  &  41  Viot.  c.  50« 
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316.      7.  Notice  in  respect  of  an  injury  under  this  Act  shall  give  Mode  of 

the  name  and  address  of  the  person  injured,  and  shall  state  serving  notice 

319.  in  ordinary  language  the  cause  of  the  injury  and  the  date  at  °^  injury, 
which  it  was  sustained,  and  shall  be  served  on  the  employer, 
or,  if  there  is  more  than  one  employer,  upon  one  of  such  em- 
ployers. 

324.  The  notice  may  be  served  by  delivering  the  same  to  or  at 
the  residence  or  place  of  business  of  the  person  on  whom  it  is 
to  be  served. 

325.  The  notice  may  also  be  served  by  post  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be  served  at  his  last 
known  place  of  residence  or  place  of  business ;  and,  if  served 
by  post,  shall  be  deemed  to  have  been  served  at  the  time 
when  a  letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  post ;  and,  in  proving  the  service  of  such 
notice,  it  shaU  be  sufficient  to  prove  that  the  notice  was  pro- 
perly addressed  and  registered. 

326.  Where  the  employer  is  a  body  of  persons  corporate  or  unin- 
corporate,  the  notice  shall  be  served  by  delivering  the  same 
at  or  by  sending  it  by  post  in  a  registered  letter  addressed  to 
the  office,  or,  if  there  be  more  than  one  office,  any  one  of  the 
offices  of  such  body. 

321.  A  notice  under  this  section  shall  not  be  deemed  invalid  by 
reason  of  any  defect  or  inaccuracy  therein,  unless  the  judge 
who  tries  the  action  arising  from  the  injury  mentioned  in  the 
notice  shall  be  of  opinion  that  the  defendant  in  the  action  is 
prejudiced  in  his  defence  by  such  defect  or  inaccuracy,  and 
that  the  defect  or  inaccuracy  was  for  the  purpose  of  mis- 
leading. 

8.  For  the  purposes  of  this  Act,  unless  the  context  other-  Definitions, 
wise  requires, — 

264.  The  expression  ^'person  who  has  superintendence  entrusted 
to  him  "  means  a  person  whose  sole  or  principal  duty  is 
that  of  superintendence,  and  who  is  not  ordinarily  en- 
gaged in  manual  labour : 

232.  The  expression  "  employer"  includes  a  body  of  persons 
corporate  or  unincorporate  : 

231.  The  expression  "workman"  means  a  railway  servant  and 
any  person  to  whom  the  Employers  and  Workmen  Act, 
1875,  applies. 

Ml.  [38  k  39  Vict.  c.  90,  s.  10.  In  this  Act— the  expression  << workman*' 
does  not  include  a^  domestic  or  menial  servant,  but,  save  as  aforesaid, 
means  any  person  who,  being  a  labourer,  servant  in  husbandry,  joumey- 

122.  man,  artificer,  handicraftsman,  miner,  or  otherwise  engaged  in  manual 
labour,  whether  under  the  age  of  twenty-one  years  or  above  that  age, 

26.  has  entered  into  or  works  under  a  contract  with  an  employer,  whether 
the  contract  be  made  before  or  after  the  passing  of  this  Act,  be  express 
or  implied,  oral  or  in  writing,  and  be  a  contract  of  service  or  a  contract 

29.    personally  to  execute  any  work  or  labour.] 
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Cominenoe- 
ment  of  Act. 


Short  title. 


9.  This  Act  ahall  not  oome  into  operation  nntil  the  Ist  day  210. 
of  January,  1881,  which  date  is  in  this  Act  referred  to  as  tiie 
commencement  of  this  Act. 

10.  This  Act  may  be  cited  as  the  Employers'  liability  Act,  209. 
1 880,  and  shall  continue  in  force  till  the  31st  dajof  December, 
1887,  and  to  the  end  of  the  then  next  Session  of  Parliament, 
and  no  longer,  unless  Parliament  shall  otherwise  determine, 
and  all  actions  conmienced  under  this  Act  before  that  period 
shall  be  continued  as  if  the  said  Act  had  not  expired. 
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APPENDIX  (D). 

[See  pagres  316—327  of  the  text.] 


Forms  of  Notice  of  Injury  under  the  Employers' 

Liability  Act,  1880(a). 

1.   WTiere  Workman  is  injured. 

To  A.  B.  of  [^here  insert  employer's  address^, 

or, 
To  the  Company  [or  as  the  case  may  he']. 

Take  notice,  that  on  the  day  of  188  ,  0.  D. 

of  [insert  address  of  injured  nuin'],  a  workman  in  your 
employment,  sustained  personal  injury  [add,  of  which  he  died, 
if  such  be  the  cane"]^  and  that  such  injury  was  caused  by  [state 
shortly  the  cause  of  injury ,  e.g,,  the  fall  of  a  beam]. 

[DateJ]  Yours,  &c., 

X.  Y. 


2.    Where  Workman  is  killed  on  the  Spot. 

To  Messrs.  G.  H.  &  Sons  of  [insert  address]. 

Take  notice,  that  on  the  day  of  188  ,  M.  N. 

of  [insert  address],  a  workman  in  your  emplo3nnent,  was 
kiUed  by  [state  the  cause  shortly,  e.g.,  becoming  entangled 
with  a  fly-wheel,  or,  falling  through  a  Irap-door]. 

[Date.]  Yours,  &c., 

X.  Y. 


(a)  The  above  are  odIj  sufirgested  as  containing  all  that  is  essential  in 
a  concise  shape ;  and  the  adoption  of  any  particular  form  is,  of  oourue, 
not  obligatory  so  long  as  the  notice  contains  the  specified  requisites  (see 
ante.  Chapter  XI.,  p.  316).  The  following  notice  would  have  been  quite 
sufficient  in  the  case  of  Clarkson  v.  Mmgrave,  9  Q.  B.  D.  386  ;  51  L.  J., 
Q.  B.  625,  alluded  to  at  p.  320,  n.  {x) :  — ^To  Messrs.  J.  Musgrave  &  Sons, 
Marsh  Fold  Doubling  Mill,  Marsh  Fold,  Haliiwell.  Take  notice,  that 
on  the  1 3th  December,  1881,  Jane  Gertrude  Glarkson,  of  53,  Lyon  Street, 
liittle  Bolton,  a  workwoman  in  your  employment,  was  injured  by  being 
caught  in  the  casement  of  a  hoist  in  your  warehouse.  Yours,  &c., 
M.  Fielding.     Uth  January,  1882. 

R.  I  I 


4»2  Apfbndix  (£). 


APPENDIX  (E). 

[See  peges  336^846  of  the  text] 


Ths  CorsTT  GoxTRT  Bui.ES,  1880. 

1.  These  mles  may  be  cited  as  *'  The  County  Court  BuleB, 
1880,"  or  each  role  may  be  cited  as  if  it  had  been  one  of 
*^  The  County  Court  Bules,  1875,"  and  had  been  numbered 
therein  by  the  number  of  the  order  and  rule  placed  in  the 
margin  opposite  each  of  these  rules. 

2.  An  order  and  rule  referred  to  by  number  in  these  rules 
shall  mean  the  order  and  rule  so  numbered  in  *'  The  Countj 
Court  Bules,  1875." 

Obdeb  XKXJXb. 

The  Ekployebs'  Liabiutt  Act,  1880. 

10  Service  of  Summons. 

SnmmoDMs,  1.  A  sunmions  in  an  action  brought  under  the  proTisions 

^^^*®  ^       ®'  *^®  Employers'  Liability  Act,  1880,  where  it  is  to  be  served 
"^"^    '  in  the  home  district,  shall  be  delivered  to  the  bailiff  thirty- 

two  clear  days  at  least,  and  where  it  is  to  be  served  in  a 
foreign  district,  thirty-five  clear  days  before  the  return  day, 
but  it  shall  in  either  case  be  served  thirty  dear  days  before 
the  return  day  thereof. 

[Bole  26  of  **  The  County  Court  Bnlee,  1883,"  is  in  the  foHoviiig 
terms :— In  Ord.  XXXTX^.  r.  1,  for  the  words  *'  shall  be  deliTQred"  the 
words  **  should,  in  order  to  ensure  its  service,  be  delivered,*'  are  hereby 
substituted.] 

14. 
Particulars  to      2.  Particulars  of  demand  shall  be  filed  by  the  plaintiff  at 
be  filed.  jj^q  time  of  the  entry  of  the  plaint,  whatever  the   amount 

*  claimed  may  be ;  and  a  copy  thereof  shall  be  forthwith,  sent 
16.  to  theiudge. 

What  par-  3.  The  particulars  of  demand  shall  state  (a)  in  ordinary 

ticulars  of       language  the  cause  of  the  injury,  and  the  date  at  wliich  it 
d^nd  shall    ^^  sustained,  and  the  amount  of  compensation  claimed ;  and 
where  the  action  is  brought  by  more  than  one  plaintiff,  the 


(a)  For  an  example  of  particulars,  neepoaty  Appendix  (F). 
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amooxit  of  compensation  elaimed  by  Bach  plaintiff ;  and  where 
the  injuzy  of  wnich  the  plaintiff  complains  shall  have  arisen 
bj  reason  of  the  act  or  omission  of  any  person  in  the  service 
of  the  defendant,  the  particulars  shall  give  the  name  and 
description  of  sudi  person. 


16. 


Jury. 

4.  Notice  of  a  demand  for  a  jury  shall  be  given  in  writing  Kotioe  of 
to  the  registrar  of  the  Court  fifteen  clear  days  at  least  before  ^^inand  for 
the  return  day,  and  the  summonses  to  the  intended  jurors  ^^"^* 
shall  be  delivered  to  the  bailiff  forthwith. 

jissesiors,  .» 

5.  Any  person  who  shall,  as  hereinafter  provided,  be  ap-  Qualification 
pointed  by  the  judge  to  act  as  an  assessor  in  the  action,  shful  ^*  mmbboti. 
DO  qualified  so  to  act.  IS. 

6.  Where  no  demand  for  a  jury  shall  have  been  made,  HowaAsesson 
a  party  who  desires  assessors  to  be  appointed  shall,  ten  clear  *^^.^  *P" 
days  at  least  before  the  return  day,  file  an  application  ac-  ^        °'' 
cording  to  the  form  in  the  schedule,  stating  the  number  of  .^^   ^^-    .. 
assessors  he  proposes  to  be  appointed,  and  the  names,  ad-  catioo^for^ 
dresses  and  occupations  of  the  persons  who  may  have  expressed  asseason 
their  willingness  in  writing  to  act  as  assessors.     If  the  appli-  made  hj  one 
cant  has  obtained  the  consent  of  the  other  party  to  the  persons  ^^T^i^^*  ** 
named  being  appointed,  he  shall  file  such  consent  with  his  ^J^d^to  th 
application.  other  party.  ^ 

7.  Where  the  application  for  the  appointment  of  assessors  20. 
has  been  made  by  one  party  to  an  action  only,  the  registrar  Where  hoth 
shall  forward  the  application  so  made  to  the  other  party,  parties  pro- 
who  may  then  either  file  an  application  for  assessors,  or  po"®  •fwewore, 
file  objections  to  one  or  more  of  the  persons  proposed.                to  b^^dWi 

8.  Where  separate  applications  are  filed  by  tne  parties,  no  to  penona 
objection  to  the  persons  proposed  shall  be  made  by  either  proposed, 
party,  but  the  judge  may  appoint  from  the  persons  named  in  21. 
each  application  one  or  more  assessor  or  assessors,  provided  Application 
that  the  same  number  of  assessors  be  appointed  from  the  *°J5^^ 
names  given  in  such  applications  respectively.                              judire 

9.  The  applications  for  the  appointment  of  assessors,  22 
together  with  any  objections  made  to  the  persons  proposed,  if  judge 
shall  be  forwarded  by  the  registrar  to  the  judge.          .              grant  appli* 

10.  Where  the  judge  shall  grant  the  appBcation  for  the  cation  for 
appointment  of  assessors  he  shall  appoint  such  of  the  persons  "v?^?'^'*'  ^\ 
proposed  for  assessors  as  he  may  think  fit,  subject  to  the  pro-  "^^h  ofSho* 
visions  hereinbefore  or  hereinafter  contained  in  this  order.         persona  pio- 

11.  In  any  action  where  no  demand  for  a  jury  has  been  posed  as  he 
made,  and  an  application  for  the  appointment  of  assessors  has  "^T*  think  fit. 
been  filed,  the  judge  may,  either  before  or  at  the  return  day,  23* 

*  ^  -  whether 
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ftpplication 
lui8  or  has 
not  been 
made,  may 
appoint 

24. 

Where 


fafl 


to  attend. 


26. 
Bemnneoraticyn 
of  asaesBors. 


26. 
Deposit  on 
application 
for  assessors 
of  amount  of 
their  remu- 
neration. 


27. 
Remuneration 

OI  S880B2iOXn 

not  proposed 
bj  tiie  parties 
but  appointed 
by  judge. 

28. 
Where  action 
not  tried  an 
allowance  to 
be  made  to 
assessors  by 
order  of 
judge. 

29. 
Assessors  to 
sit  with 
judge. 


nominate  one  or  more  additional  persons  to  act  as  assessor  or 
assessors  in  the  action.  Where  no  applicstion  for  assessors 
has  been  made,  the  judge  may,  if  he  think  fit,  appoint  any 
one  or  more  persons  to  act  as  assessor  or  assessors  in  the  action 
before  or  at  the  return  day. 

12.  If  at  the  time  and  place  appointed  for  the  trial  all  or 
any  of  the  assessors  appointed  shall  not  attend,  the  judge  may 
either  proceed  to  try  the  action  with  the  assistance  of  such  of 
the  assessors,  if  any,  as  shall  attend,  or  he  may  adjourn  the 
trial  generally,  or  upon  any  terms  which  he  may  thmk  fit,  or 
he  may  appoint  any  person  who  may  be  av^ailabie  and  who  is 
willine  to  act,  and  who  is  not  objected  to,  or  who  if  objected 
to  is  objected  to  on  some  insufficient  ground,  or  the  judge  may 
try  the  action  without  assessors  if  he  shall  think  fit. 

13.  Every  person  nominated  as  an  assessor  shall  receive  for 
each  day's  attendance  in  every  action  the  sum  of  two  guineas, 
together  with  such  further  sum,  if  any,  for  his  expenses  as  the 
judge  may  order. 

14.  Every  person  requiring  the  judge  to  be  assisted  by 
assessors  shall  at  the  time  of  filing  his  application  deposit 
with  the  registrar  the  sum  of  two  guineas  for  each  assessor 
proposed,  and  such  payments  shall  be  considered  as  costs  in 
the  action,  unless  otherwise  ordered  by  the  judge.  Provided 
that  where  a  person  proposed  as  an  assessor  shall  have  in 
writing  informed  the  registrar  that  he  does  not  require  his 
remuneration  to  be  so  deposited,  no  deposit  in  respect  of  such 
person  shall  be  required. 

15.  Where  an  action  shall  be  tried  by  the  judge  with  the 
assistance  of  any  assessors  in  addition  to  or  independently 
of  any  assessors  proposed  by  the  parties,  the  remuneration  of 
such  assessors  shall  oe  borne  by  the  parties,  or  either  of  them, 
as  the  j  udge  shall  direct. 

16.  If  after  an  assessor  has  been  appointed  the  action  shall 
not  be  tried,  the  judfi;e  shall  have  power  to  make  an  allowance 
to  him  in  respect  oi  any  expense  or  trouble  which  he  may 
have  incurred  by  reason  of  his  appointment,  and  direct  the 
payment  to  be  made  out  of  the  sum  deposited  for  his  re* 
muneration. 

17.  The  assessors  shall  sit  in  Court  with  the  judge,  and 
assist  him  when  required  with  their  opinion  and  special 
knowledge  for  the  purpose  of  ascertaimng  the  amount  of 
compensation,  if  any,  which  the  plaintifE  shall  be  entitled  to 
recover. 


30. 


Consolidation  of  Actions  or  Stay  o/  Proceedings. 


Consolidation       18.  Where  several  actions  shall  be  brought  under  this  Act 
of  actions,        against  a  defendant  in  the  same  Court  in  respect  of  the  same 
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negligence,  act  or  omission,  the  defendant  shall  be  at  liberty 
to  apply  to  the  judge  that  the  said  actions  shall  be  consoli- 
dated. 31. 

19.  Applications  for  consolidation  of  actions  shall  be  made  Opposite 
upon  notice  to  the  plaintiffs  affected  by  such  consolidation.        P*^^  *®  ^^® 

20.  In  case  several  actions  shall  be  brought  under  this  Act  °^  ^' 
against  a  defendant  in  the  same  Court  in  respect  of  the  same  g^     ^ 
^^gligen6e,  act,  or  omission,  the  defendant  may,  on  filing  an  pn^eedings. 
undertaking  to  be  bound  so  far  as  his  liability  for  such 
negligence,  act,  or  omission  is  concerned  by  the  decision  in 

such  one  of  the  said  actions  as  may  be  selected  by  the  judge, 
apply  to  the  judge  for  an  order  to  stay  the  proceedings  in  the 
actions  other  than  in  the  one  so  selected,  until  judgment  is 
given  in  such  selected  action.  38. 

21.  Applications  for  stay  of  proceedings  shall  be  made  Stay  of 
upon  notice  to  the  plaintiffs  affected  by  stay  of  proceedinips  prooeedinga ; 
OT  ex  parte.  application 

22.  Upon  the  hearing  of  any  application  for  consolidation 

of  actions  or  for  stay  of  proceedings,  the  judge  shall  have  judire  mav 
power  to  impose  such  terms  and  conditions  and  make  such  imp^temia. 
order  in  the  matter  as  may  be  just.  3^ 

23.  If  any  order  shall  be  made  by  a  judge  upon  an  ex  parte  Where  order 
application  to  stay  proceedings,  it  shall  be  competent  to  the  for  stay  of 
plaintiffs  affected  by  such  order  to  apply  to  the  judge,  upon  proceedings  is 
notice  or  ex  parte,  to  vary  or  discharge  the  order  so  made,  ™       ^j^ parte, 
and  upon  such  last-mentioned  application  such  order  shall  be 

made  as  the  judge  shall  think  fit,  and  the  judge  shall  have 
power  to  dispose  of  the  costs  occasioned  by  such  order  or 
orders  as  he  may  deem  right.  30 

24.  In  case  a  verdict  in  the  selected  action  shall  be  given  Where  verdict 
against  the  defendant,  the  plaintiffs  in  the  actions  stayed  given  in  se- 
shall  be  at  liberty  to  proceed  for  the  purpose  of  ascertaining  1<^«^  action, 
and  recovering  their  damages  and  costs.  37, 

25.  A  defendant  may  admit  the  truth  in  the  plaintiff's  par-  Defendant 
ticulars  in  the  actions  of  any  statement  of  his  liability  for  jn^  admit  his 
such  negligence,  act  or  omission,  and  thereupon  the  provisions  ^"^'^^^^y* 

of  Order  XII.  r.  3,  shall  apply.  38 

26.  Where  two  or  more  persons  are  joined  as  plaintiffs  Where  more 
under  Order  V.  r.   1,  and  the  negligence,   act,  or  omission  plaintiffs 
which  is  the  cause  of  action  shall  be  proved,  the  judgment  *^*^  °^® ,. 
shall  be  for  all  the  plaintiff s,  but  the  amount  of  compensation,  dne  tT^di'to 
if  any,  that  each  plaintiff  is  entitled  to  shall  be  separately  be  found. 
found  and  set  forth  in  the  judgment,  and  the  amount  of  costs 
awarded  in  the  action  shall  be  ordered  to  be  paid  to  such 

person  and  in  such  manner  as  the  Court  may  think  fit. 

Should  the  defendant  fail  to  pay  the  several  amounts  of 
compensation  and  the  costs  awarded  in  the  action,  execution 
against  his  goods  may  issue  as  in  an  ordinary  action ;  and 
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sliould  tlie  proceeds  of  the  execution  be  insufficient,  aftor 
deducting  all  costs,  to  pay  the  whole  of  the  amounts  awarded, 
a  dividend  shall  be  paid  to  each  plaintiff,  calculated  upon  the 
proportion  of  the  amount  which  shall  have  been  aweroed  to 
the  respectiye  plaintiffs  to  the  total  amount  realized  after  the 
deduction  of  aU  tiiie  costs  of  the  action  as  aforesaid. 


Schedule, 
application  pob  assessobs. 

The  Employers^  Liability  Act,  1880.    • 

In  the  County  Court  of  holden  at 

Between  Plaintiff 

Defendant. 

The  plaintiff  [^or  defendant]  applies  to  have  an  assessor 
[or  assessors]  appointed  to  assist  the  Court  in  ascertain- 

ing the  amount  of  compensation  to  be  awarded  to  the 
plaintiff,  should  the  judgpnent  be  in  his  favour;  and  he 
submits  the  names  of  the  following  persons,  who  have  ex- 
pressed their  willingness  in  writing  to  act  as  assessors,  should 
they  be  appointed. 

[^Here  set  out  the  names,  addresses,  and  occupations  of  the 
persons  above  referred  ^.] 

*The  defendant  \or  plaintiff]  consents  to  the  appointment 
of  any  of  the  persons  above  named  to  act  as  assessors  in  this 
action,  as  appears  by  his  consent  thereto  filed  herewith. 

Plaintiff  \or  Defendant]. 

Appointment  by  Judge, 
I  appoint 

KF. 
G.H. 
to  be  assessors  in  this  action. 

Judge. 


We,  John  Bury  Dasent,  Eupert  Alfred  Kettle,  Alfred 
Martineau,  Henry  J.  8tonor,  and  James  Motteram,  boinff 
Judges  of  County  Courts  appointed  to  frame  Rules  ana 
Orders  for  regulating  the  Practice  of  the  Courts,  and  Forma 


*  Where  the  other  party  does  not  content,  or  where  the  other  jMrtf  Aot 
Jtted  an  application  for  the  appointment  of  asteaeon,  strike  thit  paragraph  omt. 
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of  Proceedings  therein,  under  the  d2nd  section  of  the  County 
Courts  Act,  1856,  have  by  virtue  of  the  powers  vested  in  us 
thereby,  and  of  all  other  powers  enabling  us  in  this  behalf, 
framed  the  foregoing  Kules  and  Forms,  and  we  do  hereby 
certify  the  same  to  the  Lord  Chancellor  accordingly. 

J.  B.  DASEirr. 

EuFEBT  Kettle. 

A.  Martineau. 

H.  J.  Stonor. 

J.  MOTTERAM. 

I  approve  of  these  Eules  and  Forms  to  come  into  force  in  all 
County  Courts  on  the  1st  day  of  January,  1881. 

27th  December,  1880.  Selborne,  C. 
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APPENDIX  (F). 

[See  pages  336—839  of  the  text.] 


EXAMPLE  OF  PARTICULABS  OF  DEMAND  IS  AH  ACTION  IN  THE 
COUNTY  COURT  UNDER  THE  EMPLOYEES'  LLAEILITY  ACT  (6). 

In  the  County  Court  of  Durham^ 
holden  at  South  Shields. 

Between  Jane  Stiles      .     .     .    Plaintiff, 

and 
James  Nokes  .     .     .    Defendant. 

The  plaintiff,  as  the  administratrix  of  John  Stiles,  deceased, 
claims  damages  for  the  injury  resulting  from  the  death  of  the 
said  John  Stiles. 
rParticulan         ^^^  action  is  brought  for  and  on  behalf  of  the  said  plaintiff, 
required  by      the  widow,  and  WilHam  and  Mary  and  John  and  Jane,  the 
Lord  Camp-     children  of  the  said  John  Stiles,  all  residing  at  8,  Neyill's 
bell*»  Act,        Street,  South  Shields,  and  Martha  Stiles,  mother  of  the  said 
ant0,  p.  415.]    j^j^  QiHeB,  residing  at  24,  Church  Lane,  Sunderland.     The 
said  children,  who  are  all  under  the  age  of  ten,  and  the  plain- 
tiff, were  wholly  supported  by  the  said  John  Stiles  by  his 
earnings  of  45«.  per  week,  and  the  said  Martha  Stiles  was  in 
the  habit  of  receiving  support  from  the  said  John  Stiles  in 
small  simiB  amounting  to  upwards  of  10/.  per  AtiTnim  (c). 

The  said  John  Stiles  was  killed  on  the  5th  day  of  Januaiy, 
1885,  by  the  fall  of  an  iron  girder  upon  him  at  the  defend- 
ant's Baven  Iron  Works,  South  Shields,  through  the  wrong- 
ful act,  neglect  or  default  of  the  defendant  or  of  persons  in 
his  service  for  whom  the  defendant  is  responsible  under  the 
Employers'  Liability  Act,  1880.  • 

{b)  Partioulars  of  demand  will  alao  be  found  in  the  reports  of  the 
following  cases:  MeGiffen  ▼.  PalmerUy  ^.  Co.,  62  L.  J.,  Q^  B.  21^ 
Shaffert  t.  General  Steam  Navigation  Co.,  48  L.  T.  228  ;  and  see  52  L.  J., 
Q.  B.  260 ;  Milhvard  v.  Midland  R.  Co,,  64  L.  J.,  Q.  B.  202 ;  and  see 
Cox  T.  (7.  W.  R,  Co.,  9  Q.  B.  D.  106.  But  the  partioulars  in  these  oues 
do  not  all  appear  to  comply  strictly  with  the  rules. 

(e)  Thus  tar  the  above  form,  mutatit  mutandit,  would  be  applioable  tg 
any  action  under  Lord  Campbell's  Act. 
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The  names  and  descriptions  of  the  said  persons  are  as 
follows : — 

i.  John  Wilson,  the  manager  of  the  defendant's  said 

works, 
ii.  James  Bobinson,  the  defendant's  inspector  of  plant 

and  machinery, 
iii.  Henry  Jones,  the  defendant's  foreman  smith, 
iv.  Samuel  Harvey,  the  defendant's  foreman  of  labourers 
under  whose  orders  the  said  John  Stiles  was  work- 
ing on  the  said  5th  day  of  January. 

The  plaintiff,  imder  the  Employers'  Liability  Act,   1880, 
claims £351. 

Alternatively  {d) : — 
The  plaintiff,  as  such  administratrix  as  aforesaid,  and  for 
and  on  behalf  of  herself  and  the  aforesaid  children  of  the 
said  John  Stiles,  claims  of  the  defendant  damages  for  the 
injury  so  resulting  to  her  and  to  the  said  children  as  aforesaid 
from  the  death  of  the  said  John  Stiles,  which  death  was 
caused  by  the  wrongful  act,  neglect  or  default  of  the  de- 
fendant. 

The  plaintiff  daims        ....     £50 

Baowir  &  Obeen, 

Town  Hall  Chambers, 

South  Shields, 
Solicitors  for  the  plaintiff. 

{d)  See  ante,  pp.  207,  230,  331. 
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%*  Throughout  this  Index  the  «  Act  of  1880  "  denotet  th$  Employers* 

liability  Act,  1880. 


ABATEMENT, 

of  nuuazkoe,  there  may  be  sacoessiye  actiozu}  for,  from  time  to  time, 

469. 
of  canee  of   action  npon  death,   880  et  eeq.    See  Dxa.th;    Lobd 
Caxfbbll^b  Act  ;  Ezboutobs  i2n>  ADxcnsnuTOBS. 

ACCEPTANCE, 

of  money  paid  into  Court,  a  bar  to  fresh  action,  453. 

BO  of  compensation  awarded  in  penal  proceedings,  455. 
aliter  of  penalty,  456. 

ACCIDENT, 

inevitable,  what  is,  3,  4. 

no  liability  for,  ib. 
increased  precautions,  duty  to  adopt  after,  26. 
mere  occurrence  of,  not  in  g^eneral  sufficient  to  show  right  of  action, 

430. 
but  nature  of,  may  itself  afford  evidence  of  negligence,  431,  432. 
evidence  as  to  cause  of,  428-^30. 

ACCORD  AND  SATISFACnON, 

what  will  establiah  defence  of,  461,  462. 

by  third  person  may  be  a  defence,  462. 

to  deceased  person  is  a  defence  under  Lord  Campbell's  Act,  413,  462. 

ACT  done  in  obedience  to  rules,  bye-laws  or  instructions,  liability  of 
employer  for,  under  Act  of  1880.  .280,  282,  285. 

ACT  OF  1880.    See  "EasFUXTSBB*  Liabzxjtt  Act  ;  Appkndiz  (C). 

ACT  OF  GOD, 

or  viM  mqfor,  what  is,  3,  4. 

no  liability  for  accident  caused  by,  3,  13. 

combined  with  negligence  of  par^,  6.    . 
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ACT  OF  PARLIAMENT.    8$9  Staiotb  ;  Aoiunr. 
oan  do  no  wrong,  163,  n. 

ACTIO  PERSONALIS  MORITUR  CUM  PERSOnA,  381,  388,  394, 
407,  426,  462. 

ACTION, 

what  neoeasary  to  maintenance  of,  3,  347. 
for  breaoh  of  statutory  dntj,  27,  28,  31,  161. 
by  serrant  against  his  master  lies  in  tort,  141. 

for  breaoh  of  master*s  statutory  duty,  161.   See  Stxtdtobt  Dutt. 
by  and  against  representatives  of  deceased  person,  380  et  teq.    See 

DbaTK;   ExSCUTOBS  and  AoiONISTBiLTOBS. 

under  Lord  CampbeU*s  Act,  407  et  teq.    See  Lobd  Caxpbbll's  Act. 

transfer  of,  422,  n.  {p), 
under  Act  of  1880, 

in  what  Court  to  be  brought,  327. 
High  Court  has  no  original  jurisdiction  to  try,  327,  328. 
removal  of,  in  England,  328. 
procedure  as  to,  329. 

special  grounds  necessary  to  be  shown,  330. 
in  Ireland,  332,  333. 
in  Scotland,  333,  334. 
several  workmen  may  join  in  one,  343,  344, 
consolidation,  336,  341. 
stay  of  proceedings,  342. 
compensation  recoverable,  372  ei  teq, 
new  trial  of,  344. 

may  be  barred  by  judgment  recovered,  or  equivalent  proceeding,  453 

et  teq.    See  Res  Judicata. 
by  accord  and  satisfaction,  461,  462.     See  Aooobd  axb 

SATZSFAcnozr. 
by  lapse  of  time,  460.    See  LnoTATioire,  Statute  of  ; 
Tnas. 
And  tee  Pbocbdube. 

ACTORI INCUMBIT  ONUS,  428. 

ACTS,  what,  constitute  a  breaoh  of  duty,  3. 

ACTUS  LEI  NEMINI  FACIT  INJURIAM,  13. 

ADDRESS, 

of  notice  of  injury  sent  by  post,  326. 

error  in,  of  notice  reaching  the  right  person  is  immaterial,  326,  826. 

ADMINISTRATOR.    See  Exbcutobs  ahd  ADMnriBTBATOBS. 

ADMIRALTY  DIVISION, 

rule  of,  as  to  contributory  negligence,  439. 
jurisdiction  of,  under  Lord  Campbell's  Act,  421,  422. 
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ADMISSIONS, 

how  made  in  Gountj  Goart,  348,  n. 

of  liability-  in  actions  nnder  Act  of  1880.  .343. 

made  hj  servant,  when  evidence  ag^ainst  master,  430. 

AGE  OF  CHILD,  onus  of  proof  as  to,  upon  the  defendant,  167,  168. 

AGENT, 

infant  cannot  appoint  an,  60. 
hiring  servants  for  another,  not  liable  as  master,  64. 
aliter,  the  captain  of  merchant  ship,  ib. 
See  PaiKCiPAL  aks  Agent. 

AGREEMENT, 

may  be  set  aside  on  ground  of  fraud,  462. 

or  misrepresentation,  %6. 

ALKALI  WORKS, 

statutory  duty  in  respect  of,  166. 
damage  caused  by  fumes  from,  12. 

ALTERNATIVE  CLAIM.    See  Afpkndix  (F). 
where  status  of  workman  doubtful,  230. 
based  on  common  law  in  actions  under  Act  of  1880. .  331. 
adding,  by  amendment  of  particulars,  332. 

AMENDMENT, 

of  writ,  by  showing  cause  of  action  which  survives,  893. 
of  particiUars  of  demand  to  bring  case  within  common  law,  332. 
may  be  allowed  though  case  brought  under  a  different  subsection 
of  Act  of  1880..  338,  339. 
power  ol  County  Court  judge  to  make,  338,  339. 

AMERICA,  LAW  IN, 

liabilitj  of  servant  to  fellow -servant,  114,  116. 
liability  of  company  for  acts  of  directors,  190,  n. 
contributory  negligence  of  child,  442. 

ANIMALS, 

mischievous  or  ferocious,  must  be  kept  secure,  10,  11,  14. 
dcmitm  naturae  proof  of  eeienter  necessary,  11,  n. 
term  plant  does  not  include,  247. 

APPEAL  from  judge  of  County  Court,  344,  845,  423. 

APPLIANCES,  supplied  by  employer,  duty  as  to,  122,  461.    And  u$ 


APPORTIONMENT, 
of  damage,  5,  362. 

of  compensation  under  Act  of  1880.  .341,  344. 
of  damages  under  Lord  Campbell's  Act,  421,  423. 
of  costs  under  Lord  Campbell's  Act,  421. 
of  money  paid  into  Court  under  Lord  Campbell's  Act,  423. 
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AFPKENTIGES, 

infant,  oannot  be  sued  on  oorenantii  64. 
appIioAtion  of  Act  of  1880  to,  212. 

ABBITRATOR, 

jmiadiotion  of,  16  determined  bj  death  of  part]r,  390. 
appeal  from  CJonnty  Gout  judge  sitting  as,  423. 

ABTIFIGEB, 

meaning  of  tibe  word,  223,  n. 

what  the  term  indudes,  222  et  teq. 

a  stoker  may  be  an,  212. 

female  machinists,  ftc.  are  within  term,  223. 

meaning  of  term  in  Truck  Act,  218,  224,  466. 

ASSENT  TO  RISK. 

effect  of  servant's,  146,  164,  167, 160. 
his  statement  of  claim  should  negative  his,  162. 
induced  by  promise  to  remedy  the  matter  oomplained  of,  163. 
mere  knowledge  of  defect,  how  far  it  proves,  146,  147,  n.,  168. 
by  workmen  under  Act  of  1880 . .  306.    See  Infobicatior  of  DsFSCfT. 
after  information  given,  307. 

ASSESSMENT  OF  DAMAGES,  364  et  aeq.    See  Daxaob;  DiKAass. 

ASSESSORS.    See  JunoE  ;  Pbooedubb. 
function  of,  is  to  give  advice,  340,  n. 
under  Act  of  1880,  appointment  and  duties  of,  340. 

judge  may  appoint,  341. 

who  may  be,  340,  341. 

ASSIGNEES,  of  workmen's  right  to  compensation  under  Act  of  1880 . .  376. 
ASSTTHEMENT,  Scotch  law  of,  426. 

AUTHORITY, 

express,  when  not  extended  by  implication,  100. 

temporary,  of  negligent  person,  how  far  sufficient  under  Act  of  1880 . . 
264,  268. 

absence  of,  in  person  causing  injury,  employer  when  liable  notwith- 
standing, under  Act  of  1880.  .281. 

AUTHORITY  OF  SERVANT,  84,  86.    See  Scops  of  Ekplotxikt  ; 

Seevaitt. 

of  company  need  not  be  under  seal,  67. 

BAILIFF, 

not  usually  a  labourer,  218,  219. 
nor  a  servant  in  husbandry,  220. 

of  County  Court,  when  summons  to  be  delivered  to,  under  Act  of 
1880..  336. 


INDEX.  495 

BAKESS, 

part  of  fhe  Faotozy  Act  applies  to,  166. 
are  within  Act  of  1880.  .221. 

BANEBUPT,  rights  and  liabiHties  of,  452,  453. 

BOARD  OF  TRADE,  approval  of  byelaws  by,  284. 

BORROWED  PLAin',  fto., 

duty  and  llabilitj  in  respect  of,  147,  n.,  251. 
under  Act  of  1880.  .249,  260,  251.  * 

BURDEN  OF  PROOF.    See  Ohus  of  Pboof. 

BUSINESS, 

master  liable  for  acts  of  servant  done  in  ezeoatlon  of  the,  88  et  eeq. 

extraordinary  precautions  not  generally  necessary  in  carrying  on,  28. 

nor  extraTagant,  24. 

dangerous,  liability  of  person  carrying  on,  8. 

unlawful,  12. 

machinery,  &c.  connected  with  the,  under  Act  of  1880.  .247. 

independent,  servant  of,  not  within  doctrine  of  common  employment, 

184. 
place  of,  phrase  how  to  be  construed,  326. 
service  of  notice  of  injury  at,  324,  326. 

BUTTY  COLLIERS, 

whether  contractors  or  servants,  81. 
position  of  persons  employed  by,  72. 
under  Act  of  1880.  .226,  227. 

BYELAWS, 

impropriety  or  defect  in,  how  far  employer  liable  for,  159  et  eeq. 
under  Act  of  1880 . .  280. 
acts  or  omissions  not  mentioned  in,  282. 
effect  of  approval  of,  by  Secretary  of  State,  &c.,  284. 


CAB  PROPRIETORS, 

liability  of,  for  drivers,  82. 

and  drivers,  the  relationship  of  inUr  ee,  ib. 

statutory  remedy  against,  209,  n. 

CANAL  BOATS, 

statutory  duty  in  respect  of,  167. 

persons  employed  about,  application  of  Act  of  1880  to,  213. 

CARE, 

general  duty  of  all  persons  to  take,  2,  3,  22. 
what  is  required  in  ordinary  operations,  21. 
degree  of,  varies  with  circumstances,  36. 
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duty  of  nuuter  to  hia  servants  to  take,  186  #<  uq.    See  Dutt  of 

MlfllBB  TO  SbBTAVTB. 

duty  of  employer  to  oontnustor't  eerrants  to  take,  119  #t  aeq. 

duty  of  person  dealing  with  dangerous  thing  to  take  great,  8^11, 

88,  39. 
statntoiy  powers  to  he  exercised  with  great,  14. 
persons  invited  npon  premises  must  exercise,  120. 

CARELESSNESS, 

employer  not  hound  to  guazd  against,  in  the  public,  24,  26,  44. 

in  his  serrants,  151. 
of  fellow-senrant,  a  risk  incidental  to  Uie  employment,  181,  182. 

CARRIAGE, 

hirer  of,  not  responsihle  for  driyer  supplied  hy  jobmaster,  66,  n.,  93, 
94,  95. 
aliter,  if  he  assume  control  over  the  drirer,  96. 

CARRIERS'  ACT,  servants  within  the  meaning  of  the,  107. 

CATTLE,  person  driving,  must  take  care  that  they  do  not  trespass,  41. 

CAUSA  C A  US  Airs, 

act  of  defendant  must  be,  and  not  merely  eauta  eitte  ptd  non,  346. 
distinction  between  eauta  nne  qud  non  and,  410. 

CAUSE, 

proximate  and  not  remote  to  be  looked  at,  352. 
remarks  upon  phrase,  848. 

CAUSE  OF  ACTION, 

whether  Lord  Campbell's  Act  may  be  said  to  give  a  new,  423,  424. 

death  without  pecuniary  loss  is  not,  416. 

whether  Act  of  1880  may  be  said  to  give  a  new,  242. 

notice  of  injury  need  not  show  a,  320. 

CAUSE  OP  INJURY, 

notice  of  injury  should  state,  316,  319. 

not  the  caura  of  the  accident,  320,  321,  n. 
particulars  of  demand  must  state,  337. 

•'  CA  USED  BY  REASON  OF^'  a  defect,  meaning  of  phrase,  263. 
CELLAR-FLAP,  liabiUty  for  faU  of,  41. 

CERTIORARI, 

removal  of  actions  under  Act  of  1880  by,  328. 

procedure  as  to,  329. 

should  usually  be  refused,  330. 

unless  case  is  exceptional,  ih, 

for  consolidation  with  action  in  High  Court,  i6.,  331. 
costs  of  action  removed  by,  142. 
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CHARACTERISTICS  OF  SERVICE,  62  et  teq.    See  Sebvice. 

"  CHARGE  OR  CONTROL," 
meaning  of  the  woxds,  293—297. 
evidence  of,  294. 
negligence  must  be  in  relation  to,  296. 

CHECKER,  not  a  superintendent  within  Act  of  1880 . .  260. 

CHILB, 

parent  suing  in  respect  of  injury  to,  60. 

may  sue  under  Lord  Campbell's  Act  for  death  of  parent,  414. 

injured,  cannot  sue  for  money  paid  by  parents  for  his  cure,  61. 

not  to  be  exposed  to  improper  risk,  169. 

dangerous  performances  by,  prohibition  on,  167. 

award  of  compensation  in  oases  of  injury  by,  ib, 
restrictions  on  employment  of,  by  ohimney-sweepersi  ib. 

in  manufacture  of  ezplosiYes,  169. 

in  factories  and  workshops,  170. 

in  mines,  172,  174,  176. 

at  sea,  177. 
contributory  negligence  of,  whether  a  defence,  441,  442. 

person  in  charge  of,  443. 
no  liability  to,  where  no  breach  of  duty,  442,  443. 
duty  to,  with  reference  to  dangerous  machinery,  ftc,  448. 

CHIMNEY, 

damage  by  fall  of,  4,  1 1,  n. 

sweepers,  restriction  on  employment  of  young  persons  by,  167,  168. 
onus  of  proof  of  age  of  young  person  on  defendant,  168. 

OXVIL  BILL  COURT  IN  IRELAND, 

actions  under  Act  of  1880  to  be  brought  in,  327. 
removal  of,  to  High  Court,  332,  333. 

COACHMAN.    See  Dbivkb. 

injured  by  defect  in  coach,  130,  n.,  131. 

COAL  MINES,  171  et  seq.    See  Mines. 

COLLABORA T£US.    See  Fellow  Sebvaht. 

doctrine  of  common  employment  does  not  depend  upon  servant  being, 
184,  186. 

COLLATERAL  RELATIONS  OF  DECEASED  PERSON, 

cannot  maintain  an  action  in  respect  of  his  death  under  Lord 
Campbell's  Act,  414. 
or  in  Scotland,  427. 

COLLIERIES.    SeeMxsm;  Mirbb. 
lights  of  owners  of  adjoining,  6. 

COLLISION,  duty  of  persons  to  avoid,  2,  437. 

K.  K  K 
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COMKAKD, 

exprefls,  not  to  be  extended  by  implication,  100. 
presumption  as  to  intention  of  person  giving,  100,  101. 
unlawful,  right  of  person  obeying  it  to  indemnity,  118. 

COMMON  EMPLOYMENT, 
doctrine  of,  182  et  seq, 

not  dependent  upon  eervants  being  tecbnically  eollahorat€urt,  184,  185. 
no  distinction  as  to  vice  principal,  185,  186. 
as  to  directors  of  company,  190. 
mere  co-operation  does  not  constitute,  195. 

must  be  control  of  common  master,  195,  196,  198. 
rule  may  apply  though  immediate  object  not  the  same,  183,  184. 

though  servants  not  in  employment  at  the  same  time,  185. 

though  injured  servant  not  actively  engaged,  183. 

but  not  where  course  of  employment  is  such  as  not  to  bring 
servants  into  contact,  184. 
question  is,  was  the  risk  incidental,  183. 
doctrine  does  not  apply  to  pilots  compulsorily  employed,  188. 

or  to  owners  of  tug,  t^. 

or  to  person  interested  in  the  operation,  191. 

or  to  stranger  requested  to  assist,  192. 
may  be  a  defence  under  Lord  Campbell's  Act,  412. 
Act  of  1880  has  not  abolished  doctrine,  204,  241,  287. 

alteration  of  doctrine  by,  187,  234  et  teg. 
dodzine  is  part  of  the  law  of  ScotUmd,  181. 

widely  extended  in  Scotland,  194. 
general  observations  on  doctrine,  203. 
summary  on  application  of,  205. 

COMMON  LAW, 

remedies  at,  still  open  to  servants,  207,  331. 

duty  of  employer  at,  unaltered  by  Act  of  1880.  .206,  239,  253,  255. 

aliteTt  of  his  liability,  206,  243  et  seq, 

alternative  daim  at,  in  actions  under  Act  of  1880 . .  331. 

COMMUNTTT,  duty  to  the,  2.    See  Pubuo. 

COMPANY.    See  Cobpobation. 

position  and  liabilities  of,  66  et  eeq. 
duty  to  have  servants  on  the  spot,  56. 

whose  authority  need  not  be  under  seal,  57. 
ratification  by,  58,  92. 
manager  under,  is  a  servant  within  rule  as  to  common  employment, 

189. 
acts  of  directors  are  acts  of,  190. 

unless  ultra  viree,  ib, 
service  of  notice  of  injury  upon,  326. 
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COMPENSATION, 

for  act  authorized  by  Legislature,  15. 

for  personal  injury  and  suffering,  perfect,  not  to  be  attempted,  368, 
369. 
scale  of,  to  working  man,  370,  371. 
under  Act  of  1880,  limit  of,  373,  374. 

assessors  of,  their  duties,  335,  340.     See  Asbessobs. 

amount  must  be  stated  in  particulars  of  demand,  337. 

no  special  basis  for  assessment  of,  373. 

whether  strikes,  &c.  to  be  taken  into  account,  374. 

rate  of  wages  at  time  of  injury,  375. 

should  be  assessed  independently  of  maximum  in  first  instance, 

374. 
juiy  not  to  be  influenced  by  position  of  parties,  374,  375. 
separate  finding  where  sereral  plaintiffs  in  one  action,  344,  375. 

in  consolidated  action,  341. 
ascertainment  of,  after  stay  of  proceedings,  343. 

after  admission  of  liability,  ib. 
penalties  to  be  deducted  from,  376 — 379. 

acceptance  of  amount  under  summary  process,  is  a  bar  to  re- 
covery of,  378,  379. 
in  action  for  death,  separate  findings  of,  376. 
under  Lord  Campbell's  Act,  to  be  fair  not  perfect,  418. 
to  deceased  a  bar  to  representatires,  413. 
receipt  for,  414. 

acceptance  of  sum  awarded  as,  in  penal  proceedings,  455. 
SeeDjLKJLQB;  Daicaqbs. 

COMPETENT  SERVANTS, 
master's  duty  to  select,  143. 
are  sometimes  the  most  negligent,  144. 

COMPLAINT, 

making  of,  when  not  a  sufficient  information  of  defect,  &c.,  under 

Act  of  1880..  304,  n. 
eyidence  of  posting  letter  containing,  305,  325. 

COMPUTATION  OF  TIME,  315.    SeeTntE, 

CONCEALED  DANGER, 

master's  liability  for,  to  servants,  148,  152. 
to  licensee,  449. 

CONDITION  PRECEDENT, 

in  actions  under  Act  of  1880,  proof  of  a  breach  of  duty  owed  to  the 
workman  in  his  capacity  of  servant  to  the  employer,  240,  252, 
258. 
giving  information  of  defect,  &c.,  309. 
notice  of  injury,  310  ^^  8eq. 

kk2 
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CONDITIONS  OF  SERVICE.    See  Costeaot. 
effect  of  posting  up,  465. 
flurrender  of  rights,  under  Act  of  1880,  as  part  of,  464,  466,  467. 

CONFORHANCE  WITH  ORDERS.    See  Obdkbs. 

provisions  of  Act  of  1880  as  to  injury  resulting  from,  268. 

volnntaiy  compliance  not  sufficient,  272. 

usual  status  of  negligent  person  immaterial,  268. 

CONJOINDER  in  Sheriff  Court,  335. 

CONSEQUENCES  OF  WRONGFUL  ACT.    See  Daicaob. 
liabilitj  does  not  extend  to  all,  346,  354. 

CONSOLIDATION, 

of  actions  under  Lord  Campbell's  Act,  416,  n.  (A). 

Act  of  1880..  335,  341. 
distinction  between,  and  that  in  superior  court,  341,  342. 
no  special  provision  for  separate  assessment  of  compensation 

after,  341. 
application  for,  to  be  made  upon  notice,  342. 
effect  of  judgment  after,  343. 

CONTINUING  WRONG  of  deceased  person,  liability  of  xepresentatives 
for,  403,  404. 

CONTRACT, 

with  master,  servant  bound  by,  136,  464. 

position  of  workman  going  upon  premises  for  purpose  incidental 

to,  122. 
express  or  implied,  227. 
of  service,  what  is,  228. 

regulates  servant's  rights,  136  et  teg, 

even  under  Act  of  1880.  .239,  464. 
personally  to  execute  any  work,  what  is,  229. 
of  married  woman,  46 — 49. 
of  infant,  50—54,  56. 
of  lunatic,  54. 

with  deceased  workman,  breach  of,  386  et  teq. 
special,  may  be  a  defence  to  action,  459. 

made  by  deceased  person  may  be  a  bar  to  action  under  Lord  Gamp- 
bell's  Act,  412. 
to  exclude  operation  of  Act  of  1880.  .464. 

by  married  women  and  infants,  465. 

how  the  defence  should  be  raised,  343. 

qwere,  as  to  effect  of  Truck  Act  upon,  465,  466. 

form  of,  t^. 
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CONTRACTOB.    8e$  Comtbol. 

how  diBtmg^uifllied  from  seiyant,  68  et  aeq. 

servant  may  be  a,  quoad  hoe,  80. 

employer  not  generally  liable  for,  8,  93  et  »eq. 

whether  employment  be  in  respect  of  realty  or  chattels  is  im- 
material, 79,  n.,  107,  108. 

for  serrants  of,  93,  97. 
employer  is  liable  for,  when  he  assimies  special  control,  96. 

or  the  part  of  the  work  is  under  his  supervision,  95,  96. 

or  employment  is  for  unlawful  act,  98,  99. 

unlawfulness  of  object  affects  incidental  steps,  99. 

or  a  personal  duty  is  oast  upon  employer,  101 — 106. 
distinction  between  cases,  101,  102. 
employment  of  incompetent,  106. 
is  liable  though  employer  is  not,  108. 
may  be  made  joint  defendant  with  employer,  ib. 
indemnity  of  employer  by,  ib. 
indemnity  of,  by  employer,  113. 
duty  of  employer  to,  when  upon  his  premises,  119. 
may  be  bound  to  personally  work,  81. 

CONTRTBUTORT  NEGLIGENCE, 
what  is,  432--i34. 

plaintiff  who  has  been  guilty  of,  cannot  recover,  ib, 
proper  direction  to  jury  as  to,  434. 

oontributive  negligence  does  not  always  establish  defence  of,  435,  436. 
questions  of,  how  to  be  determined,  436,  437. 
upon  whom  lies  onus  of  proof  as  to,  437 — 439. 
rules  of  common  law  and  admiralty  law  as  to,  439. 
may  be  defence  to  breach  of  statutory  duty,  440. 

or  to  action  under  Lord  Campbell's  Act,  412,  440. 

or  under  Act  of  1880.  .242,  307,  308,  464. 
whether  person  placed  in  sudden  danger  is  guilty  of,  440. 
of  child,  whether  a  defence,  441,  442. 

no  defence  to  parent's  action  for  loss  of  services,  60,  n.  (a). 
of  person  in  charge  of  child,  443. 
of  third  person,  443,  444. 
of  injured  person's  servant,  444. 

master,  445. 

CONTROL.    S^e  Chabob  ob  Contbol. 
explanation  of  term,  68,  69,  74. 

is  true  test  of  service  and  reason  for  matter's  liability,  68  et  $eq, 
master  is  bound  to  exerdie,  68. 
impossibility  of  exercising  it  is  no  answer,  69, 
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CONTROL— em/mMMf. 
most  be  of  right,  79. 

a  general  right,  72. 

in  right  of  person  exercismg  it,  74,  79. 
exception  as  to  master  of  ship,  76. 
aflsnmption  of,  by  stranger  may  discharge  master,  74. 

oyer  contractor  and  his  servants,  95. 
absence  of,  expUdns  rule  as  to  compulsorj  pilotage,  78. 
right  of,  how  far  a  question  of  law,  78. 
meaning  of  term  in  Act  of  1880.  .294. 

CORPORATION.    SftfCoifPiwr. 

liability  to  the  public  for  acts  of  servants,  66. 

though  servant  not  appointed  under  seal,  67. 

to  their  servants  for  the  acts  of  their  manager,  186,  189. 
of  their  directors,  190. 
no  liability  for  acts  ultra  vireSf  67. 

nor  can  it  ratify  them,  68,  92. 
individual  members  who  authorized  acts  may  be  liable,  68. 

not  generally  by  ratification,  92. 
may  be  an  employer  within  Act  of  1880 . .  232. 
service  of  notice  of  injury  upon,  326. 

COST-BOOK  MINING  COMPANY, 

may  be  an  employer  within  Act  of  1880.  .232. 
service  of  notice  of  injury  upon,  326. 

COSTS, 

of  action  by  servant  against  his  master  brought  in  or  removed  into 

High  Court,  141,  142. 
under  Act  of  1880,  of  stayed  actions,  342,  343. 
of  expert  or  scientific  witnesses,  344. 
of  a  model,  ib, 

where  several  plaintiffs  join,  ib. 
under  Lord  Campbell's  Act,  apportionment  of,  421. 
good  cause  for  deprivation  of,  406. 

COUNTER-CLAIM, 

for  loss  by  servant's  negligence,  master  may  set  up,  117. 
under  Act  of  1880,  not  open  to  workman  sued  by  employer  in  Hi^h 
Court,  328. 

COUNTY  COURT, 

death  of  party  to  action  in,  pendente  lite,  391,  392.    See  Death. 
actions  under  Act  of  1880  to  be  brought  in,  327. 

cannot  be  stayed  under  19  k  20  Vict.  c.  108.  .327,  328. 

may  be  removed  from,  by  either  party,  328, 
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GOUNTT   OOUBT   BULBS,   Ord.    XXXIXb.     See  Appbnbiz  (E); 
Pbooedubb;  Cobib. 

GOUBT.     See  Jxtdob;  Countt  Coubt;   Civil  Bill  Coubi;   Sbbbifv 

GOUBT. 

has  control  over  Texatioiis  prooeeding^,  458. 

in  which  aotioDB  nnder  Act  of  1880  must  be  brooght,  327. 

COUBT  OF  SESSION, 

has  no  original  jnzisdiction  under  Act  of  1880. .  327. 
remoTal  of  actions  to,  from  Sheriff  Court,  333. 

as  to  expenses  of  remoyed  action,  333,  note  (u). 

OOVEBTUBE, 

may  be  a  bar  to  action,  452. 
when  Statute  of  Limitations  begins  to  run,  460. 
See  Mathitkt)  Woxan. 

CBANE,  STEAM,  not  a  "locomotive  engine,"  298. 

CBOWN, 

officers  of,  not  liable  for  acts  of  subordinates,  75,  109,  n.,  233,  n. 
no  petition  of  right  to,  for  unliquidated  damages,  110,  n.,  233,  n. 
Act  of  1880  does  not  apply  to  workmen  in  the  employment  of,  232,  233. 
suspension  of  action  for  felony  at  instance  of,  383,  408. 

CULPA  TENET  SUOS  A  UCTOEES  TANTUM,  83. 

CUMULATIVE  BEMEDIES,  35,  86.    See  Bsicxdibs. 

CUSTOM  OF  LONDON  as  to  married  women  trading  alone,  49. 


DAMAGE, 

resulting  from  vie  major^  3. 

act  of  stranger,  6. 
apportionment  of,  5,  362. 
by  gravitation,  6. 
consequent  upon  lawful  act,  11,  361. 

ezerdse  of  statutory  powers,  14 — 17. 
trifling,  not  actionable,  12. 
distinction  between  inquiry  as  to,  and  inquiry  as  to  negligence,  349, 

360. 
must  not  be  too  remote,  346. 
difficulty  in  application  of  the  rule,  348,  352,  356. 
division  of  proximate  from  remote,  347,  848. 
plaintiff  must  connect  tort  directly  with,  359. 
must  flow  naturally  from  act  complained  of,  347,  359,  360. 
does  not  always  import  right  of  action,  348. 
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jyAMAGE— continued. 

to  person  and  to  property,  rule  as  to  remoteneM  ia  the  same,  S49, 

355. 
to  property,  oases  where  not  too  remote,  349 — 368. 

caused  bj  intervening  drcumstanoes,  too  remote,  353 — 355. 
loss  of  profit  on  oontract,  355. 

of  wages,  when  too  remote,  tb. 
to  the  person,  illness  where  held  too  remote,  356,  357. 

where  held  not  too  remote,  357,  358. 
special,  case  in  which  too  remote,  359. 

in  trover,  365. 
question  of  remoteness  is  for  the  Court,  360. 
onus  on  plaintiff  to  prove,  361,  362. 

joint,  not  necessary  to  joinder  of  plaintiffs  in  one  action,  343,  344. 
to  estate  of  deceased  person  caused  by  personal  injuries,  386 — 389, 

397—401. 
to  personal  estate,  rights  in  respect  of,  divisible  from  rights  as  to 
personal  injury,  399. 
See  next  TUk. 

DAMAGES, 

question  of  amount  is  for  the  jury,  360. 
jury  should  not  be  influenced  by  position  of  parties,  374. 
greater  latitude  in  tort  than  in  oontract,  360. 
when  a  new  trial  will  be  gpranted  upon  question  of,  361,  418,  419. 
in  general  comx>ensatory,  363. 
may  sometimes  be  punitive  or  exemplary,  i^. 

future   loss    to    be    considered  in    computing,    60,   n.,   363,   364, 
368,  369. 

but  all  contingencies  must  be  taken  into  account,  369,  371. 
recovery  of,  when  not  a  bar  to  subsequent  actions  for  further  damage, 

426,  456. 
measure  of,  for  injury  to  land  or  house,  364,  365. 

in  trover,  365,  366. 

in  trespass  to  goods,  366. 

for  negligent  injury  to  chattel,  366,  367. 

for  injury  to  the  person,  367 — 371. 

how  far  plaintiff's  private  income  to  be  taken  into  account, 
368,  n. 
working  man,  mode  of  assessing,  in  case  of,  370,  371. 
whether  insurance  money  to  be  excluded  in  computation  of,  371,  372. 
under  Lord  Campbell's  Act,  what  recoverable,  416. 

plaintiff  cannot  have  verdict  for  nominal,  417. 
under  Act  of  1880.  .372  et  »eq, 
8eeDA3iAQE;  CoxpsKSATioir. 

DAMNUM  SINE  INJURIA,  3,  4,  6,  113. 
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DANGER.    St<BjSK. 

right  to  ward  off  impending,  19. 

no  right  to  transfer  eziBting,  20. 

if  traoKferred  no  liability  unlets  damage  ia  inereaaed,  20,  21. 

ooncealed,  master  liable  to  servants  for,  148,  162. 

known,  master  not  liable  to  senrants  for,  138,  139,  162,  163. 

servant's  partial  knowledge  of,  168. 

Tolontary  ondertaking  of  work  attended  with,  124,  136. 

duty  of  employer  to  persons  on  his  premises  who  axe  ignorant  of, 

120,  126. 
person  placed  in  sadden,  perfect  presence  of  mind  not  to  be  expected, 

440. 
right  of  person  exposed  to,  to  adopt  alternative  course,  440,  441. 
obvious,  should  not  be  incurred  to  remedy  mere  inconvenience,  t^. 

DANaEROUS  BUSINESS  OR  OPERATION.    See  Bimnnss. 
precautions  adopted  in,  must  be  sufficient,  8. 
employment  of  contractor  for,  103. 

DAY  LABOURER,  not  engaged,  cannot  sue  under  Act  of  1880.  .230. 

DEAF  PERSONS  should  use  extra  care,  26. 

DEATH, 

general  rule  as  to  effect  of,  upon  rights  and  liabilities  in  tort,  380, 

381,  384. 

application  of  rule  not  dependent  upon  cause  of,  381. 

rule  not  applicable  to  actions  ex  contractu^  381,  n.  (/),  386. 

unless  damage  only  to  the  person,  386. 

rule  not  applicable  where  property  can  be  traced  to  deceased's 

estate,  384,  386. 

nor  where  plaintifl  can  waive  tort  and  sue  in  contract,  386— 

389. 

present  extent  of  rule,  393. 

exception  to  rule  made  by  statute  * '  De  botiis  atportaiiSj ' '  394  —401 . 

3  &4Will.4, 0.42,  S.2..401— 407. 

Lord  Campbell's  Act  (9  &  10  Vict.  c.  93), 

407  et  uq.    See  Lobd  Campbell's  Act. 

resulting  from  other  causes,  Lord  Campbell's  Act  gives  no  right  of 

action,  408. 

not  itself  a  cause  of  action,  416,  417. 

cause  of,  how  determined,  409,  410. 

effect  of,  upon  separate  rights  of  action,  381 — 383. 

of  servant,  master  cannot  sue  for,  382. 

not  a  bar  to  action  against  master,  384. 

caused  by  felonious  act,  whether  actionable,  383. 

of  employer,  extinguishes  right  of  action  against  him  under  Act  of 

1880.. 311. 
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DEATH— tfOM^iMiMf. 

of  ^Bity  pendente  HU,  effect  of,  in  High  Court,  389 — 391. 

Gountj  Court,  391,  392. 
arbitrator  cazmot  make  award  after,  390. 
of  person  injured  or  person  liable  may  afford  defence  to  action,  452. 
See  ExEOUTOBB  ahd  AnxnnBTBAioBS. 

DEDUCrnONS,  from  oompoDsation,  376  et  teg.    And  »ee  CoKFSiraATiOH ; 

DufJUIES. 

DEFECT.    See  next  Title. 

employer  not  generally  liable  for  latent,  3. 

duty  to  adopt  tests  to  discover,  43,  149. 

liability  for,  in  plant,  &c.  supplied  for  use  of  contractor,  122,  123. 

to  persons  invited,  \2&  et  eeq. 
in  rules  or  bye-laws,  liability  of  employer  for,  under  Act  of  1880 . .  283. 
duty  of  workmen  to  g^ve  information  of,  302. 
in  thing  for  use  away  from  employer's  premises,  132. 

"  DEFECT  IN  THE  CONDITION  OF  THE  WAYS,"  &a 
meaning  of  the  term,  243  et  seq.,  246. 
unfitness  of  machine  for  purpose  is  a,  246. 
must  be  due  to  negligence,  249,  262. 

to  a  breach  of  the  duty  owed  to  the  injured  workman,  262,  265. 

DEFENCES, 

generally  applicable,  428. 
inevitable  accident,  431. 
no  breach  of  duty  to  plaintiff,  431,  442,  443. 
no  responsibility  for  wrongdoer,  432. 
act  not  within  the  scope  of  servant's  employment,  ib. 
injury  too  remote,  462. 
contributory  negligence,  432—446.    See  Costbibdtobt  Nboli» 

OBMOE. 

identification,  446—447. 
plaintiff  a  trespasser,  447,  448. 

a  licensee,  448—460,  461. 
gratuitous  loan  of  defective  chattel,  460,  461. 
abatement  of  right  of  action  by  death,  462. 
absence  of  pecuniary  loss  from  death,  ib. 
incompetency  or  disqualification  of  plaintiff  or  defendant,  452, 

463. 
ret  Judicata,  463 — 469. 
special  contract,  469. 
lapse  of  time,  469,  460. 
accord  and  satisfaction,  461,  462. 
under  special  statutes,  460,  461. 


INDEX.  507 

IDEFENCEB—tantinued, 

speoiallj  applioable  as  against  sezrantSi  463. 
under  Act  of  1880,  t^. 

oontribntory  negligenoe,  464. 
want  of  notice  of  injory,  312. 
that  workman  has  contracted  out  of  the  Act,  464—467. 
Afui  see  NsoLiOEircB. 

DEFENDANTS,  master  and  servant  may  be  joined  as,  93,  110.    And 
tee  Taxtieb  to  Aonoss. 

DELEGATE,  instmctions  given  by,  liability  of  employer  for,  under  Act 
of  1880.. 284. 

DELEGATION  OF  DUTY, 
when  employer  liable,  101. 
statute  may  authorize,  102,  n.,  107. 
by  superintendent,  265. 

DEMAND,  PARTICULABS  OF.    See  Pabxzodulbs  of  Dbxand  ;  Af- 

FSITDIZ  (F). 

DETONATORS,  signalling  by,  297. 

DIRECTIONS,  whether  any  distinction  between  ''  orders  "  and,  268. 

DIRECTORS  OF  COMPANY,  position  of,  190. 

DISABILITY, 

by  infancy,  60.    See  Ihtaht. 

by  ooverture,  46.    See  MAinmn)  WoxAir. 

by  lunacy,  64.    See  LuvAno. 

by  bankruptcy,  462. 

personal,  may  be  a  bar  to  action,  462,  463. 

DISMISSAL,  POWER  OF, 

primdfaeie  points  out  the  nuiBter,  67. 
not  condusiye,  68. 

DISQUALIFICATION,  personal,  may  be  a  bar  to  action,  462,  463. 

6100  DiBABILITT. 

DIVISIONAL   COURT,  power  to  enter  judgment  on  appeal  from 
County  Court,  346. 

DOMESTIC  SERVANTS.    See  Mxitial. 
meaning  of  term,  213. 
Act  of  1880  does  not  apply  to,  211,  216. 

DRIVER.    iSM  Cab  Pbofbibtobs  ;  LoooxonvB  Enoivb. 

of  hackney  carriage  or  job  horses  not  the  servant  of  the  hirer,  72,  73, 
93,  94. 
though  he  be  selected  by  the  hirer,  66,  n. 
aliter,  if  hirer  assume  control  over,  96. 
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DURATION, 

of  Act  of  1880.. 210. 

of  life,  eyidenoe  as  to,  369. 

DUTY.    Sm  n€xt  T%tU. 
not  to  inflietinjiiiy,  2. 

not  to  oome  into  ooUimon  with  other  peraons  la  reciprocal,  437. 
no  liability  for  negligence  nnloBS  breach  of,  3,  22. 
suggested  role  as  to,  22. 
what  precautions  are  reasonable,  23. 
extraordinary  precautions  not  required,  ib, 

nor  those  of  which  the  expense  is  extravagsAt,  24. 
none  to  adopt  precautions  against  independent  operations,  ih. 

nor  to  protect  public  from  their  own  folly,  25. 

nor  to  adopt  the  newest  improyements,  i^. 
to  take  increased  precautions  after  accident,  26. 
statutory,  166  et  $eq.    See  Statutory  Dutt. 

whether  breach  of,  gives  right  of  action,  27,  161. 

when  statutory  remedy  is  exdusiye,  28,  31. 

if  no  statutory  remedy,  then  action  lies,  27. 
personal,  cannot  be  delegated,  101. 
to  workmen  of  others,  119  et  $eq. 
to  persons  coming  upon  premises,  126  et  uq, 

employer  personally  responsible  for,  132. 

DUTY  OF  MASTER  TO  SERVANT.    See  Statutobt  Dutt. 
is  reg^ilated  by  the  contract  of  sernce,  136,  141. 

by  the  senrant's  knowledge  of,  or  assent  to,  risk,  146,  152  et  aeq,^ 
160. 
servant  undertakes  to  run  incidental  risks,  137. 
no  warranty  of  servant's  safety,  138. 
to  take  reasonable  precautions  for  servant*s  safety,  140. 

extends  to  times  of  entering  upon  and  leaving  work,  149. 
in  respect  of  his  own  acts,  140,  142,  160. 
does  not  require  him  to  personally  attend  to  his  business,  142,  151, 

160. 
to  select  competent  servants,  143. 

no  warranty  of  competency,  ib. 
to  discharge  servants  found  to  be  unfit,  146. 

to  provide  and  maintain  proper  materials,  maohineiy  and  plant,  147. 
to  examine  plant,  &c.  from  time  to  time,  148,  149. 
no  warranty  of  fitness  of  premises  or  plant,  &c.,  149. 
statutory  rule  as  to  ships,  150. 
latest  improvements  in  plant,  &c.  not  required,  ib, 

nor  provision  against  latent  defects,  ib. 

or  servant's  rashness,  151. 
not  to  subject  servant  to  concealed  danger,  148,  152. 
after  promise  to  remedy  defect  complained  of,  153. 
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DUTY  OF  MASTER  TO  SERVANT— «wi<tii«#rf. 

as  to  lighting,  fencing,  &c.  at  conunon  law,  156,  156. 

by  statute,  169,  170,  172,  173. 
to  yonng  persons,  159.    And  9e$  Statdtobt  Dtttt. 
to  have  proper  syBtem  and  regulations,  ib, 
servant  may  assent  to  improper  system,  160. 
Act  of  1880  has  not  altered,  206,  239. 

EARTHQXJAEIB,  damage  by,  3,  n.,  4. 

ELECTRICITY, 

signalling  by,  297. 

motive  power  of  engine,  300. 

«  EMPLOYED,"  meaning  of  term  in  Act  of  1880.  .373. 

EMPLOYER, 

nature  of  his  duty  to  the  public,  2. 
not  in  general  liable  as  an  insurer,  8. 

when  he  may  be  said  to  be,  10,  11,  13,  16,  37. 
dischargee  his  duty  by  employing  a  contractor,  8. 
duty  of,  to  see  that  his  servants  do  no  damage,  37. 

when  dealing  with  dangerous  thing,  8,  38. 
not  liable  for  contractor  and  his  servants,  93  et  seq, 

unless  he  assumes  control  over  them,  95. 

or  employed  them  to  do  the  very  act,  or  an  unlawful  act,  98,  99. 
not  then  liable  for  acts  outside  scope  of  work,  99,  100. 

or  where  there  is  a  personal  duty  on  employer,  101 — 106. 
may  be  sued  jointly  with  contractor,  108. 

indemnified  by  contractor,  ib, 
contractor's  right  to  indemnity  from,  113. 
duty  to  workmen  of  contractor,  119  €t  »eq, 
duty  of,  to  persons  coming  upon  his  premises,  125  et  $eq, 

not  absolute  to  prevent  danger,  120. 

personal  responsibility  for,  132. 
niA«»»»^^g  of  term  in  Act  of  1880.  .232. 
death  of,  extinguishes  right  of  action  under  Act  of  1880. . 311. 

when  it  extinguishes  right  of  action  g^erally,  880  et  eeq, 

EMPLOYERS  AND  WORKMEN  ACT,  1875, 

definition  of  "  workman  "  in,  adopted  in  Act  of  1880.  .211. 
to  be  considered  apart  from  Act  of  1880.  .211,  229,  230. 
power  of  oourt  of  summary  jurisdiction  under,  141,  n.  (r). 

EMPLOYERS'  LIABILITY  ACT,  1880.    See  Affbubix  (C). 
persons  to  whom  it  applies,  210  et  eeg,^  236. 
does  not  apply  to  the  Crown,  232. 
commencement  and  duration  of,  210. 
what  it  does  not  do,  242. 
has  not  altered  employer's  duties,  206,  252,  255. 

nor  taken  away  servant's  common  law  remedies,  207  et  eeg.,  243. 
gives  no  increased  right  of  action  against  infant  employer,  232,  n. 
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EMPLOYEES'  LIABlXnT  ACT,  ISSQ^eontinued. 
does  not  abolish  role  of  oommon  employment,  241. 

nor  create  new  cause  of  action,  242. 
does  not  alter  workman's  rights  against  fellow  servants,  237. 
general  effect  of,  234. 

to  be  oonstmed  in  fayonr  of  workmen,  23d,  321. 
cannot  be  taken  UteraUy,  237. 
does  not  altogether  set  aside  contract  of  service,  238. 
position  of  workmen  imder,  still  regulated  by  contract  of  service,  238, 

239,  240,  252,  255,  258. 
result  of,  summed  up,  239. 

proof  of  broach  of  oommon  law  duty  necessary  before  it  applies,  258. 
ciroumstances  to  which  it  applies,  234  ei  teq, 

defect  in  condition  of  ways,  &c.,  243. 

negligence  of  superintendent,  259. 

conformance  with  orders,  268. 

improper  rules,  bye-laws,  &c.,  280. 

control  of  signal,  &c.,  upon  a  railway,  286. 
action  under,  in  respect  of  death  of  workman  should  not  be  tried 

without  jury,  423,  n.  (jt). 
compensation  under,  372  et  ieq.    See  CovpKSSMaGS, 
procedure  under,  310  et  seq.    See  the  Titte. 
defences  under,  302,  428  et  teq.,  463. 
contracts  to  exclude  operation  of,  464. 

how  the  defence  should  be  raised,  343. 
suggestion  as  to  amendment  of,  466,  467. 

EMPLOTMENT.    iS^  Soopb  of  Exflotxsmt  ;  Goiocon  Explotmsmt. 
servant  undertakes  to  run  risks  incidental  to,  137. 
but  not  extraordinary  risks,  138. 
nor  risks  ultra  his,  139. 

ENGAGEMENT  OF  SERVANT, 

primd  facie  points  out  the  master,  63. 
not  conclusive,  63,  64. 

ENGINE.    See  LoooxonvB  Enoikb. 

damage  caused  by  sparks  from,  11,  15,  16,  38. 

"  ENTRUSTED  WITH  THE  DUTY,"  &c., 
what  peraons  may  be  described  as  being,  254. 

a  question  of  law,  255. 
person  himself  injured,  ib, 

ESTATE.    SeeDiura;  Ezscutobs  un>  Adxikistbatobs. 
action  for  injuiy  to  deceased's  personal,  394  et  eeq. 

ESTOPPEL,  receipt  signed  by  plaintiff  does  not  amount  to,  462. 

K7IDENCE, 

to  prove  relationship  of  master  and  servant,  79  et  teq, 

of  negligence,  non-adoption  of  statntoiy  precaution  may  afford,  26, 165. 
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nature  of  aooident  may  afford,  256,  431. 
opiniona  of  witneBses  not  sufficient,  430. 
of  being  entrusted  with  the  duty,  &c.,  statements  by  witnesses,  how 

farsnffieient,  265. 
of  having  the  charge  or  control,  294,  295. 
of  letter  being  posted,  effect  of,  305,  325. 
of  employer's  knowledge  of  defect  or  negligence,  309. 
of  duration  of  life,  369. 

of  receipt  of  penalty,  admissible  under  Act  of  1880.  .377,  378. 
in  proof  of  negative  is  not  required,  439. 
onus  of  addndng,  as  to  contributory  negligence,  437 — 439. 
to  prove  contributory  negligence  in  plaintiff  and  to  disprove  negli- 
gence in  defendant,  distinction  between,  443. 
liability  to  licensee,  449,  450. 
of  peonniaiy  interest  in  life  of  deceased  person,  418,  420. 
that  pecuniaiy  benefit  from  child  exceeded  cost  of  maintenance,  419, 

420. 
admissions  made  by  servant  when,  against  master,  430. 
must  be  such  that  jury  can  reasonably  find  a  verdict  upon  it,  429. 

EXCAVATION, 

adjoining  highway,  liability  for,  40,  448. 

whether  it  tubstantialfy  adjoins,  a  question  of  law,  448,  n.  («}. 

EXCESS  OF  FORCE,  person  directing  particular  act,  not  liable  for,  101. 

EXECUTION, 

issue  of,  where  change  in  parties  by  death,  in  High  Court,  391,  n. 
in  County  Court,  392,  n.  {e). 

EXECUTOR  DS  SON  TORT,  position  of,  402,  n.  {b), 

EXECUTORS  AND  ADMINISTRATORS, 

can  sue  for  loss  to  estate  caused  by  personal  injury  arising  under  a 
contract,  386—389. 
whether  or  not  deceased  was  person  injured,  388. 
deceased  does  not  at  common  law  transmit  right  or  liability  in 

respect  of  torts  to,  380. 
aliter,  where  property  can  be  traced  to  estate  of  wrongdoer,  884,  385. 

or  where  action  can  be  framed  in  contract,  385. 
adding,  as  parties  by  amendment  of  writ,  393. 
statute  *'  De  bonis  atportatit^**  their  right  to  sue  under,  394,  395. 
liberally  construed,  395,  397. 

does  not  extend  to  injuries  to  freehold  or  person,  396. 
whether  entitled  to  sue  for  diminution  of  assets  from  personal  injury, 
397—401. 

rights  in   respect  of  personal  injury  and   of  damage  to  estate, 
divisible,  399. 
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EXECUTORS  AND  ADMINI8TBAT0BS— eoA^iiNiMf. 

Hiat.  3  &  4  Will.  4,  c.  42,  s.  2,  their  xiglits  and  liabilities  under,  401. 
to  be  liberaUj  constnied,  406. 
extends  to  torte  by  deceased's  serrants,  407. 
whether  it  extends  to  torts  to  the  person,  405 — 107. 
difference  in  periods  of  limitation  as  to  rights  and  liabilities  of,  402, 

403. 
not  liable  for  negligent  act  more  than  six  months  before  death,  403, 
404. 
unless  it  be  a  continuing  wrong,  403. 
for  a  series  of  trespasses,  different  actions  may  be  brought  against, 

404,  405. 
action  by,  under  Lord  Campbell's  Act,  407  et  teq.    8§e  Loxd  Cajip- 
bell's  Aot. 
their  position  no  better  than  that  of  deceased,  413. 
when  relatives  may  bring,  in  place  of,  414,  415. 
does  not  exclude  action  for  loss  to  estate,  425. 
may  be  brought  after  action  by  deceased  for  damage  to  his  pro- 
perty only,  426. 

EXFENDITUBE,  damages  in  respect  of,  368.    Set  DiJCAaiES. 

EXPLOSION  in  gunpowder,  &c.  factory,  12,  13. 

EXPLOSIVE  SUBSTANCES, 

high  degree  of  care  required  in  dealing  with,  38,  39. 
statutory  restrictions  on  manufacture  and  storage  of,  168. 
do  not  apply  to  the  Crown,  166,  n. 

EXTRAORDINAItY  PBECAUTIOKS.    See  P&EOAXTEioire. 
no  duty  to  adopt  in  ordinary  operations,  23. 

EXTRAVAGANT  EXPENSE  may  excuse  non-adoption  of  precautionfl 
in  ordinary  business,  24. 


FACTORIES, 

statutory  proyisions  as  to,  1^9  et  eeq. 

whether  breach  of,  gives  right  of  action,  164. 
employment  of  women,  young  persons,  &c.  in,  170. 
machinery  to  be  securely  fenced,  169. 
application  of  penalty,  170. 

effect  of  receipt  of  penalty,  377. 
white-lead  manufacture,  171. 

FELLOW  SERVANT.    See  Fobsxan. 

negligence  of,  a  risk  incidental,  180,  181. 
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FELLOW  SERVANT— <wi«wM«/. 

contributoiy  negligenoe  of,  not  a  defence  against  servant,  444. 

at  common  law  superintendent  or  manager  is  a,  186,  189. 

even  trafSo  manager  of  railway,  186,  n.  {e),  283. 

or  captain  of  ship,  187. 
whether  husband  or  wife  of  mistress  or  master  is,  188,  189. 
partner  engaging  in  work  is  not,  188. 
director  of  company  is  not,  190. 
whether  pilot  is,  of  crew,  188. 

FELONY,  may  be  the  subject  of  an  action,  383,  408. 

FEMALES.    See  Mabhtkd  Voican  ;  Wifb. 

statutory  restrictions  on  employment  of,  49.    See  YouxQ  Pebsons. 
may  be  workmen  within  Act  of  1880.  .211,  223. 

FENCING, 

of  excayations  near  highway,  40,  448. 
of  dangerous  premises,  121. 

no  duty  of  master  to  servants  as  to,  at  common  law,  156,  157. 
statutory  rules  as  to,  169,  172,  173,  177. 
penalty  for  breach  of,  170, 174. 

FIRE,  high  degree  of  care  required  in  dealing  with,  38. 

FIREMAN, 

is  a  workman  within  Act  of  1880.  .212,  223,  226. 

on  steam  canal  boat,  213. 
aHterf  on  board  ship,  212. 

whether  he  has  *'the  charge  or  contror'  of  the  engine,  294,  297, 
n.  (b). 

FLAGS,  signalling  by  means  of,  on  railway,  297. 

FLOOD, 

damage  by,  liability  for,  4,  6,  9. 

caused  by  negligent  damming  of  river,  104. 

FOREIGNER,  has  same  personal  rights  as  subject,  408,  n.  (y). 

FOREMAN, 

not  liable  for  acts  of  other  servants,  64,  68,  74,  75. 
aliter,  if  he  has  particularly  ordered  the  acta,  114. 
master  not  liable  to  other  servants  for  acts  of,  186. 
alUer,  imder  Act  of  1880.  .258,  259. 
whether  within  the  benefits  of  Act  of  1880.  .220,  222,  224. 
may  be  an  "  artificer,"  222. 

FRAUD, 

by  agents  and  servants,  not  within  scope  of  treatise,  1. 
agreement  as  to  compensation  may  be  set  aside  on  ground  of,  402. 
though  it  be  under  seal,  ib, 

R.  h  h 
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FRIENDLY  SOCIETY,  sum  paid  by,  when  to  be  deducted  from  com- 
pensation,  371  n.  (d), 

FUNERAL  EXPENSES,  not  reooTerable  under  Lord  CampbeH's  Act, 
417. 

GANGERS, 

whether  oontractors  or  serrantSi  81. 
persons  employed  by,  72. 

GARDENERS,  are  menial  serrants,  213,  214,  216. 

GAS,  high  degree  of  care  required  in  dealing  with,  38,  39. 

GIRLS.    See  Child  ;  Infast  ;  Younq  Pebsohs. 
may  be  within  Act  of  1880.  .211,  223. 

GOVERNMENT  DEPARTMENT, 

head  of,  not  liable  for  misconduct  of  subordinates,  75,  109,  n. 

effect  of  approval  of  rules  by,  284. 

Act  of  1880  does  not  apply  to  workmen  employed  by,  232. 

GRATUITOUS  LOAN,  of  chattel,  liabiHty  of  lender,  460,  451. 
GRAVITATION,  damage  caused  by,  6. 
GUEST,  is  only  a  licensee  in  law,  126,  n.  {e), 

HANDICRAFTSMAN.    See  Abtifickb. 
meaning  of  the  word,  223,  n.  (x). 
what  the  term  includes,  222,  223. 

HEARSAY,  statement  made  after  accident  by  one  servant  as  to  conduct 
of  another,  held  to  be,  430. 

HIGH  COURT  OF  JUSTICE.    See  AcnoN ;  New  Tbial;  Puooewjbb. 
costs  of  action  by  servant  against  master  in,  141,  142. 
has  no  original  jurisdiction  under  Act  of  1880.  .327,  328. 
removal  of  actions  to,  329  et  seq. 

under  Act  of  1880,  by  either  party,  328. 

HIGH  COURT  OF  JUSTICE  IN  IRELAND.    See  laet  Tttle. 
removal  of  actions  to,  from  Civil  Bill  Court,  332. 
under  Act  of  1880,  by  either  party,  328. 

HIGHWAY, 

operations  upon  or  near,  39. 

no  Uability  for  ordinary  user  of,  if  no  negligence,  41. 
user  of  engines  upon,  liability  in  respect  of,  16,  40. 
excavation  near,  duty  to  fence,  40,  448. 

HOP-PICKERS,  statutory  duty  as  to,  171. 
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HOUSE,  damages  for  in  jury  to,  365.    See  Dajuozb. 

HUSBAND, 

liable  to  the  public  for  acts  of  wife  assisting  in  bis  business,  49. 

need  not  now  join  in  suing  for  injury  to  wife,  47}  48. 

may  stiU  sue  for  loss  of  consortium,  48,  69. 

whether  wife  may  sue  for  loss  of  consortium  of,  59. 

may  sue  under  Lord  Campbell's  Act  for  death  of  wife,  414. 

need  not  now  be  joined  as  defendant  with  wife,  47. 

assent  of,  not  now  necessary  to  wife's  contract  of  service,  48. 

whether  a  fellow  serrant  of  wife's  servants,  188,  189. 

whether  wife  is  a  fellow  servant  with  servants  of,  188. 

HUSBANDRY,  SERVANT  IN, 
meaning  of  term,  219. 
when  a  bailiff  may  be  within  term,  220. 


IDENTIFICATION, 
doctrine  of,  445. 

criticisms  on,  446,  447. 
application  of  doctrine  to  carriage  of  goods,  446. 

to  negligence  of  master  or  servant,  447. 

to  principal  and  agent,  ib. 
of  child  with  person  in  whose  charge  he  is,  443. 

IGNORANCE  OF  DANGER.    See  Kwowledob. 
duty  of  employer  where  there  is,  121,  124. 
in  action  against  master  servant  must  allege,  152,  302. 
may  render  extra  precaution  necessary,  127. 

ILLNESS,  held  to  be  too  remote  as  damage,  356,  357.    See  Daillge  ; 
Daxaqes. 

«*  IMPROPRIETY  OR  DEFECT  "  IN  RULES,  &c., 
meaning  of  phrase  in  Act  of  1880.  .283. 
workman  remaining  in  employment  with  knowledge  of,  282. 
employer  liable  for,  though  no  negligence  on  his  part,  t^. 

or  on  part  of  person  acting  in  obedience  to  rules,  &c.,  28 1 , 

IMPROVEMENTS, 

no  general  duty  to  adopt  the  latest,  25. 

nor  as  between  master  and  servant,  150. 

INCIDENTAL  RISKS, 

servant  undertakes  to  run,  in  his  employment,  137  ct  seq. 
including  the  negligence  of  fellow  servants,  180  et  uq, 

ll2 
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INCOMPETENT  SERVANTS, 

master's  liability  for  want  of  oare  in  selecting,  143. 

for  retaining  in  his  service,  146. 
selectioii  of,  by  foreman,  master  not  liable  for,  145. 
servant  may  assent  to  increased  risk  from,  146. 

INCONVENIENCE,  if  trifling,  when  the  Uw  will  not  regard,  12. 

INDEMNITY, 

employer  may  take,  from  contractor,  105,  108. 
right  of  actual  wrongdoer  to,  from  person  ordering  the  act,  113. 
master's  right  to,  from  negligent  servant,  116,  470. 
insurance  of  employer's  risks  is  a  contract  of,  469. 

INDEPENDENT   PERSONS,   no  duty  to    take  special    precautions 
against  the  acts  of,  24. 

INEVITABLE  ACCIDENT, 
what  the  term  includes,  3,  4. 
employer  not  liable  for,  3,  23. 
when  he  may  be,  12,  13. 

INFANCY.     See  next  Title, 
may  be  a  bar  to  action,  452. 

INFANT,    ^e-tf Child;  Youh o Pbesonb. 
liability  of,  for  contracts,  50. 
liable  for  torts  in  trespass  but  not  in  ease,  50,  51. 
may  engage  necessary  servants,  60. 

not  therefore  liable  for  their  acts,  t^. 
his  position  as  partner,  66. 
how  far  capable  of  binding  himself  by  contract  of  service,  51 — 54. 

by  contracts  to  exclude  operation  of  Act  of  1880 .  .465. 
cannot  subject  himself  to  penalty,  52. 

or  surrender  acquired  rights,  t^. 
cannot  be  sued  on  covenants  of  apprenticeship  deed,  54. 
statutory  restrictions  on  employment  of,  ib.    See  Yoima  pEBSom. 
may  be  a  workman  within  Act  of  1880.  .226. 

must  sue  by  next  friend  under  that  statute,  ih» 
when  Statute  of  Limitations  begins  to  run  against,  460. 

INFORMATION  OF  DEFECT  OR  NEGLIGENCE, 
servant's  duty  to  give,  at  common  law,  180. 
under  Act  of  1880, 

workman  must  give,  302,  464. 

must  be  given  prior  to  accident,  303. 

there  must  be  reasonable  opportunity  of  giving,  ib. 

need  not  be  given  of  improper  or  defective  rules,  &c,,  304, 

to  whom  raay  be  given,  305,  306, 


INDEX.  517 

INFORMATION  OF  DEFECT  OR  'SEOIAOBSCE— continued, 
under  Act  of  1880 — continued, 
what  IB  mifficient,  304. 

must  relate  to  defect,  &c.,  which  causes  the  injury,  305. 
effect  of  giving  to  some  superior,  306. 
when  may  be  dispensed  with,  303,  309. 
giving  of,  confers  no  right  of  action,  306,  307,  308. 

a  condition  precedent  to  right  to  sue,  309. 
compliance  with  section  relating  to,  does  not  exclude  defence  of 

contributory  negligence,  307. 
workman's  assent  to  risk  after  giving,  t^. 
evidence  of  giving,  by  posting  lettet  of  complaint,  305,  325^ 

AV  JUJRE  NON  REMOTA  CAUSA  SED  FROXIMA  SPECTATUR, 
236,  347,  n. 

INJURIA  ABSQUE  DAMKO,  362. 

INJURY.     See  BiJfAaB ;  Daic^ges  ;  Exscutobs  and  ADHiNiSTBATOits ; 
NoncB  OF  Injubt. 
care  required  in  use  of  thing  likely  to  cause,  9 — 11, 103. 
measure  of  damages  for,  to  land,  364. 

to  chattel,  366. 
to  the  person,  367  et  tcq, 
personal,  meaning  of  term  in  Act  of  1880.  .235. 
to  personal  estate,  action  for,  395  et  seq. 
to  person  and  to  property,  act  causing,  gives  two  causes  of  action, 

400,  n.,  467. 
remoteness  of,  a  defence  to  action,  452. 

INNKEEPER, 

his  liability  for  acts  of  his  servants,  85,  d.  (^). 

persons  receiving  no  wages  from  him  may  still  be  his  servants, 

66,  67. 
liability  of  his  executors  for  goods  lost  by  his  guest,  405. 

INSTRUCTIONS,  PARTICULAR, 

meaning  of  the  term  in  Act  of  1880 . .  285. 
liability  of  employer  for  defect  in,  280,  284—286. 

INSUFFICDENCY  OF  LIGHT, 

whether  a  defect  in  the  condition  of  the  ways,  &c.,  256. 
how  far  employer  liable  in  respect  of,  at  common  law,  125,  155—157. 
under  Act  of  1880.  .256. 

INSURANCE.    See  Appbkdix  (A). 

receipt  of  money  under,  no  defence  to  action  for  injury  to  person  or 

property,  371,  372. 
aUtet-y  in  action  under  Lord  Campbell's  Act,  372. 
of  employers'  riiiks  under  Act  of  1880.  .469* 
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INSURER.    See  preceding  Title. 

employer  not  in  general  liable  as  an,  3, 105. 

how  far  he  may  be  so  regarded,  9,  10,  11,  13,  37. 
is  entitled  to  all  rights  of  assured,  372. 

INTENTIOKAL  ACTS  which  constitute  a  trespass  arc  actionable  even 
though  praiseworthy,  17,  10,  112. 

INTEREST,  duty  of  employer  to  person  engaged  in  transaction  of  com- 
mon, 119,  125,  451. 

INTERPRETATION  of  terms  used  in  older  statute,  rule  as  to,  218. 

INVITATION, 

use  of  the  word,  125,  126. 

duty  to  persons  coming  on  premises  by,  119,  125,  451. 

such  persons  must  exercise  care,  120. 
may  be  given  indirectly,  128  ct  esq, 
maxim  respondeat  superior  applies  in  coses  of,  132,  133. 

IRELAND, 

law  of,  as  to  abatement  of  causes  of  action  upon  death,  the  same  as 

in  England,  426. 
actions  under  Act  of  1880  to  be  brought  in  Civil  Bill  Court,  327. 
removal  of,  to  High  Court,  332,  333. 
appointment  of  assessors  for,  335. 

JOBBING  WORKM.iN  usually  within  Act  of  1880.  .230. 

JOINDER, 

of  several  plaintiffs  in  one  action  under  Act  of  1880.  .343,  344. 

of  employer  and  contractor  as  co-defendants,  108. 

of  master  and  servant  as  co-defendants,  110. 

of  claims,  under  Act  of  1880  and  at  common  law,  230,  331. 

JOINT  STAPF,  relation  of  servants  of,  to  those  in  separate  businesses, 
202,  203. 

JOURNEYMAN, 

derivation  of  word,  220,  n. 
definition  of  term,  221. 
who  are  within  it,  221,  222. 

JUDGE, 

in  actions  under  Act  of  1880, 

to  decide  whether  reasonable  excuse  for  want  of  notice  of  injury, 

313. 
to  pronounce  upon  defect  in  notice  of  injury,  321,  323. 
in  either  case  must  decide  upon  evidence,  313,  323. 
ma^  himself  appoint  assessors,  341. 
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JUDQE—contifitted. 

in  actioDB  mider  Act  of  1880 — continued. 

may  impoee  terms  on  oonBoMation  or  stay  of  actions,  342. 

on  granting  leare  to  appeal  where  simi  does  not  exceed 
20/... 345,  n. 
his  duty  as  to  question  whether  person  was  '*  entrusted  with  the 
duty,"  &c.,  256. 
or  had  *<  the  charge  or  control,"  294,  295. 
power  of,  to  allow  amendments,  338,  339. 
may  sit  as  arbitrator,  423. 

cannot  try  action  under  Lord  Campbell's  Act  without  jury,  339, 
422. 
of  County  Court,  appeal  from,  344,  345. 

JUDGMENT, 

a  bar  to  fresh  action  for  same  act,  453,  454. 

although  unsatisfied,  112,  453,  n.  [u). 
may  be  oondusive  as  to  g^rounds  of  dedsioo,  454,  455. 
against  master,  or  seryant,  a  bar  to  action  against  the  other,  112, 455. 
against  master,  how  far  conclusive  against  servant,  117. 
effect  of,  after  consolidation  or  stay  of  proceedings,  343. 
entry  of,  nunc  pro  tuw  in  High  Court,  390,  391. 

County  Court,  392. 

JURISDICTION, 

of  Admiralty  Division  under  Lord  Campbell's  Act,  421,  422. 
of  Chancery  Division  under  Lord  Campbell's  Act,  421,  423. 
of  County  Courts  under  Lord  Campbell's  Act,  422. 

waiver  of  objections  to,  423. 
under  Act  of  1880.  .327,  422,  n.  (»)• 
of  Civil  Bill  Court  under  Act  of  1880 . .  327. 
of  Sheriff  Court  under  Act  of  1880 . .  ib, 

JURY, 

in  actions  under  Act  of  1880,  right  to,  339. 
notice  of  demand  for,  t^. 

how  far  question  whether  person  was  "entrusted  with  the  duty," 
&c.  is  for,  255. 
whether  person  hod  *^  the  charge  or  control,"  295. 
under  Lord  Campbell's  Act,  action  cannot  be  tried  without,  422. 

BO  under  Act  of  1880  for  death  of  workman,  339,  340,  423,  n.  (j:). 
verdict  of,  as  to  amount  of  damages,  when  subject  to  supervision, 

418,  419. 
direction  to,  as  to  contributory  negligence,  434. 
verdict  of,  when  to  be  set  aside  as  against  weight  of  evidence,  88. 

KNOWLEDGE, 

servants',  of  risk  or  danger,  effect  of,  136~139|  146, 147)  n.,  153, 160. 
if  partial  only,  158. 
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KSOWLEDGE-'Coutmurd. 

not  amclaiive  of  Berrant^s  assent  to  ruk,  125,  146,  153,  154,  437,  n. 
of  impropriety  or  defect  in  mles,  &c.,  workman  remaining  on  with, 
282. 
'  of  wrongdoer,  aa  to  probable  oonscqoenoee  of  act,  349,  354. 
by  contractors  and  workmen  of  the  risks  of  the  employment,  120, 121, 
123. 

LABOUBEB, 

what  the  term  includes,  217 — ^219. 
may  be  a  menial  servant,  216. 

LAME  FEBSONS  should  use  extra  care  in  danger,  25. 

LAMP, 

overhanging  roadway,  duty  as  to,  10,  103. 
sig^naUing  by  means  of,  upon  a  railway,  297. 

LAXD,  damages  for  injiuy  to,  364.    Sm  Dax^osb. 

LAKGUAGE, 

ordinary,  to  be  used  in  notice  of  injury,  316,  322,  n.  (jt). 
and  in  particulars  of  demand,  337. 

LATENT  DEFECT.    See  Defect. 

no  liability  for,  in  ordinary  operations,  3. 
or  under  Act  of  1880.  .249. 

LEGISLATURE,  injuiy  arising  from  act  authorised  by,  when  actionable, 
14—17. 

LETTER, 

giving  information  of  defect  by,  305. 

service  of  notice  of  injury  by,  325. 

posting,  raises  presumption  of  delivery,  305,  325. 

error  in  address  immaterial  if  letter  reaches  right  person,  325,  326. 

LIABILITY  OF  EMPLOYER, 
when  it  arises,  2. 

dependent  upon  breach  of  duty,  3,  22,  238,  239,  242. 
admission  of,  under  Act  of  1880.  .343. 

LICENSEE, 

no  liability  to,  for  defect  in  premises,  448,  449. 
aliUi'  as  to  acts  of  misfeasance,  449. 
evidence  to  be  given  by  plaintiff  who  is,  450. 
guest  is  in  law  only,  126,  n. 

LIFE,  evidence  as  to  duration  of,  369.    See  De^lt^. 

LIGHTING, 

master^ s  duty  as  to,  155,  156. 

want  of  proper,  effect  of,  under  Act  of  1880.  .246,  256. 
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LIGHTNING, 

damage  by,  3,  12,  14. 
conductors,  duty  to  proyide,  3,  n. 

LIMITATION,  PERIOD  OF, 

difference  between,  in  aotiona  under  4  £dw.  3,  c.  7,  and  3  &  4  Will.  4, 

c.  42.. 402,  403. 
in  actions  und^  Lord  Gampbell^s  Act,  415. 
under  Act  of  1880. .  310,  460. 
Oourt  cannot  vary,  311. 

nor  disability  extend,  t^. 
for  giving  notice  of  injury,  310,  311. 
computation  of  the  time,  315,  316. 
special,  by  some  statutes,  460. 
See  next  Title, 

LIMITATIONS,  STATUTE  OF  (21  Jac.  1,  c.  16), 

what  actions  must  be  commenced  within  four  years  under,  460. 

six  years  under,  ib, 
when  it  begins  to  run  in  cases  of  disability,  ib. 
See  hnaiATioitf  Pebiod  of  ;  Tixe. 

LIVERY  OR  UNIFORM, 

evidence  that  wearer  ia  servant,  79. 
not  conclusive,  80. 

LOAN,  gratuitous,  of  chattel,  liability  of  lender,  450,  451. 

LOCOMOTIVE  ENGINE, 

damage  caused  by  sparks  from,  11,  15,  16,  38. 

meaning  of  word  in  Act  of  1880.  .293,  298. 

motive  force  of,  300. 

not  essential  to  making  of  train,  ib. 

negligence  of  person  having  charge  or  control  of,  286,  296,  297,  n. 

**  the  charge  or  control  of,*'  what  it  is,  293 — 295. 

LODGING-HOUSE  KEEPER,  UabiUty  of,  for  his  servant's  acts,  85, 
note  {g)* 

LORD  CAMPBELL'S  ACT  (9  &  10  Vict.  c.  93), 

confers  right  of  action  for  death  by  wrongful  act,  407,  408. 

does  not  apply  where  death  results  from  other  causes,  408. 

effect  of  co-operation  of  other  catises,  410,  411. 

quare,  as  to  right  to  sue  under,  in  case  of  death  more  than  a  yeaf 

after  injury,  408,  409. 
when  action  maintainable  under,  411. 

gives  cause  of  action  beyond  what  deceased  would  have  had,  ib. 
when  action  not  maintainable  imder,  412. 
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LORD  CAMPBELL^S  ACT  (9  &  10  Vict.  c.  9Z)-<tmiiHU§d. 

no  right  under,  for  breach  of  statute  giving  no  private  right,  412. 
or  where  deceased  has  deprived  himself  of  right  to  sue,  ib. 
or  has  received  compensation,  413. 
general  rule,  defence  available  against  deoeased  available  under  Act, 

persons  entitled  to  sue  under,  414,  415. 

to  benefit  of,  414. 
not  more  than  one  action  to  be  brought  under,  415. 
action  under,  to  be  commenced  within  twelve  months,  ib. 
particulars  to  be  delivered,  t^.,  416.    See  Apfbmdix  (F). 
damages  to  be  for  pecuniary  loss  only,  416,  417. 
evidence  of  pecuniary  interest  in  life  of  deceased,  418. 
expenditure  on  medicine,  funeral,  &c.  not  recoverable,  417. 
not  necessary  there  should  be  legal  right  to  benefits  received 

from  deceased,  ib. 
whether  prospect  of  future  benefit  sufficient,  418. 
compensation  to  be  fair,  not  perfect,  ib.    See  GoKFEHaAXiON ; 

Dax^oeb. 
verdict  subject  to  supervision,  if  unreasonably  large  or  inade- 
quate, 418,  419. 
apportionment  of  damages,  421. 

jurisdiction  of  Ghanceiy  Division  as  to,  ib. 
apportionment  of  costs,  ib. 

apportionment  of  money  paid  into  Court  under,  423. 
in  what  Courts  action  under,  may  be  brought,  421,  422. 
no  power  to  try  actions  under,  without  a  jury,  422. 

and  so  of  actions  brought  under,  by  virtue  of  Act  of  1880.. 
423,  n.  (x). 
whether  new  cause  of  action  is  given  by,  423—425. 
value  of  child's  services,  420. 

right  to  sue  under,  not  exclusive  of  other  remedies,  425,  426. 
does  not  apply  to  Scotland,  426. 

LOSS, 

must  be  direct  and  natural  consequence  of  tort,  347. 
of  wife's,  or  husband's  consortium  a  cause  of  action,  59. 
of  servant's  services,  59,  60. 
to  personal  estate,  386  et  uq, 

LUNACY  may  be  a  bar  to  action,  452.    See  next  Title. 

LUNATIC. 

liabilities  of,  54. 

servant,  liability  of  master  for,  54,  55. 

when  Statute  of  Limitations  bogins  to  run  against,  460. 
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MACHINE,  dangerous  unprotected,  duty  as  to,  with  reference  to  childxen, 
443. 

MACHINERY, 

no  warrant  of  fitness  at  common  law,  149. 

or  under  Act  of  1880. .  249. 
master's  duty  to  proyide  and  maintain  proper,  HI  cl  8eq. 
no  liability-  for  latent  defect  in,  160. 
no  duty  to  adopt  latest  improTcments  in,  ib. 

supplied  for  use  of  contractor  and  his  workmen,  duty  as  to,  122, 123. 
fencing,  &c.,  no  duty  as  to,  at  common  law,  166,  157. 

statutory  provisions  as  to,  169,  173,  177. 
under  Act  of  1880,  defect  in  condition  of,  243  et  teq, 

must  be  used  in  business  of  the  employer,  247,  248. 

need  not  be  his  property,  248. 

if  used  with  his  authority,  249. 

no  liability  for  latent  defect,  ib. 

MANAGER.    See  Fosexah. 

of  mine,  though  certificated,  a  servant  of  owner,  65. 

a  fellow-servant  of  miners,  186. 
of  railway,  a  fellow-servant  of  platelayer,  ib.  n.  («). 

may  be  within  Act  of  1880 . .  231 . 
under  company,  a  fellow-servant  of  its  workmen,  189. 

MANUAL  LABOUR, 

all  *'  workmen"  within  Act  of  1875  arc  engaged  in,  217. 
railway  servants  not  necessarily  engaged  in,  231. 
meaning  of  term  in  Act  of  1876.  .217,  225,  226. 
person  ordinarily  engaged  in,  is  not  a  superintendent,  259,   262, 
266,  n.  (y). 
but  may  be  person  to  whose  orders  workman  bound  to  conform, 
268. 

MARRIED  WOMAN.    See  Wifb. 

incapacity  of,  to  contract  at  common  law,  46. 

to  become  servant,  48. 
liability  of  separate  estate,  46,  47. 
can  now  bind  herself  by  contract,  47. 
liability  of,  for  her  own  torts,  ib. 

for  those  of  her  servants,  48. 
engagement  of  servants  by,  46. 
carrying  on  separate  business,  ib. 
custom  of  London  as  to,  49. 
may  now  sue  and  be  sued  alone,  47,  48. 
damages  and  costs  payable  out  of  separate  property,  t^. 
personal  injury  to,  husband  may  still  sue  in  respect  of,  48. 
position  of,  qud  the  public,  when  assisting  in  husband's  business,  49. 

qud  the  servants  of  the  business,  188,  189. 
when  Statute  of  Limitations  begins  to  nm  against,  460. 
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MARRIED  WOMEN'S  PROPERTY  ACT,  1870.. 46,  48. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882.. 47,  48. 


MASTER, 

hiB  right  of  action  for  injnij  to  his  aerraat,  59. 

does  not  apply  where  the  duty  to  aerrant  azoec  out  of  a  contract 

with  the  senrant,  t^.,  note  («). 
nor  where  servant  was  killed  on  the  spot,  60,  382,  383. 
parent  of  injoxed  child  may  have  this  right,  60. 
mnst  prove  loss  of  services,  ib, 
what  he  should  claim,  61. 
Act  of  1880  does  not  affect  this  right,  ib. 
capacity  of  persons  to  become,  46  et  uq, 
and  servant,  characteristics  of  relattonship  of,  62,  63. 
engagement  of  servant,  63. 
payment  of  wages,  66. 
power  of  control,  68  ei  teq.    See  Ck>KTBOL. 
dismissal,  67. 
evidence  of  the  relationship,  79  et  acq.    See  next  Title, 
only  one  at  a  time,  74. 
superior  servant  is  not,  of  his  subordinates,  64,  74,  114. 

exception  as  to  master  of  ship,  64,  76. 
responsible  to  public  for  acts  of  servants,  84  et  seq.    See  Soofb  of 

Ehplotxbiit. 
may  be  liable,  though  servants*  acts  not  culpable,  17,  19. 

for  prohibited  act,  86. 
liable  where  he  has  ratified  servants*  acts,  89  et  teq.     See  Raxoica.* 

TICK. 

liability  of  representatives  of,  for  torts  of  his  servants,  407. 

liability  as,  ceases  where  relationship  ends,  94. 

duty  of,  to  servants,  136  ct  teq.    See  Duty  of  Mastsb  to  Sysxast. 

does  not  warrant  the  safety  of  his  servants,  138. 

not  bound  to  personally  superintend,  142,  146,  161,  160. 

liable  for  concealed  danger,  162. 

not  liable  if  danger  is  known,  136,  137,  139,  146,  153—137,  160. 

liable  if  incompetent  servant  retained  in  service,  146. 

not  liable  to  one  servant  for  acts  of  another,  179  et  acq, 

except  under  Act  of  1 880 . .  234  et  eeq.    See  Exflotebs'  TiTABTT.itt 
Act;  Appsztdix  (C). 
only  liable  to  servant  where  there  is  a  breach  of  his  duty  to  the 

Utter,  141,  186. 
contributory  negligence  of,  a  defence  against  servant,  445. 

of  servant,  a  defence  against,  444. 
identification  of,  with  servant,  417. 
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MASTER  AND  SERVANT, 

evidence  to  prove  relationship  of, 

actual  exercise  of  control  at  one  time,  79, 
work  being  done  on  defendant's  premises,  ib, 
wearing  defendant's  livery,  ib, 

not  conclusive,  80. 
defendant  allowing  his  name  to  appear,  ib. 
wrongdoer  in  receipt  of  salary  for  similar  work,  ib, 

may  be  contractor  quoad  hoc,  or  lent  to  third  person,  t^. 
working  exclusively  for  defendant,  82. 
limited  selection  of  latter  not  a  bar  to  relationship,  65. 
no  distinction  between,  when  upon  employer's  premises,  119,  120. 

between  acts  of,  qua  the  public,  37,  93,  256,  257. 
cannot  both  be  sued  separately  for  tort  of  latter,  455. 

MATERIALS, 

master's  duty  to  servants  as  to,  147. 
no  warranty  of,  to  servants,  149,  249. 

MAXIMS, 

actio  perwnalit  moritur  cum  periond,  381,  388,  394,  407,  426,  452. 

aetori  incutiibit  onusy  428. 

aetut  Dei  nemini  faeit  injuriamy  13. 

culpa  tenet  auoa  auctoree  iantunif  83. 

in  Jure  non  remota  causa  aedproxiuia  apectatur,  236,  347,  n. 

qui  facit  per  ahum,  faeit  per  ae,  84,  99,  407. 

quilibet  potest  renuneiare  Juri  pro  ae  introdueiOf  466. 

respondeat  superior,  1,  48,  83,  84,  93,  133,  449. 

sic  utere  tuo  ut  alienum  non  ladas,  2. 

volenti  non  Jit  if^'uria,  161,  433. 

MAXIMUM  of  compensation  under  Act  of  1880.  .373. 
Atid  aee  Ck>XFENBATiOK. 

MEASURE  OF  DAMAGES,  363  et  acq.    See  Daxaqes  ;  CoxPEireATZON. 

MENIAL, 

a  wider  term  than  domestic,  213. 
what  it  includes,  ib,,  214. 
derivation  of  word,  215,  n.  {x), 
servants,  definition  of,  214. 

their  place  of  residence  not  material,  215. 

labourers,  artificers,  &c.  may  be,  216. 

not  within  Act  of  1880  ..211,216. 
work,  persons  employed  to  do,  not  necessarily  servants,  215. 

MERCHANT  SHIPPING  ACTS,  175  et  seq.    See  Skames  ;  Ship, 
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METHOD,  safer,  duty  to  adopt  wbae  there  are  seTenl,  42,  274. 

HETBOPOLITAN  HACENET  CARRIAGE  ACTS,  82,  209,  n.  (m). 

HILL-DAH,  damage  caiued  bj^  orexflow,  4. 

MINER.    See  next  Tule  ;  Buttt  CoujBBfl. 
who  IB,  within  Act  of  1880.  .224. 
la  bound  bj  mlee  till  he  has  actually  left  mming  woika,  174. 

MINES, 

what  the  tenn  inclndcs,  171,  n.,  224. 
statntory  proTiskms  as  to,  171  ei  uq. 

employment  of  women  and  children  in,  49,  54,  172,  174,  175. 

general  roles,  173. 

special  roles,  t^.,  174. 

penalty  for  breach  of,  how  to  be  applied,  165,  174. 
certificated  manager,  a  feUow-servant  of  miners,  186. 

MISCHIEVOUS  THING,  OR  ANIMAL,  obligation  on  person  bringing 
opon  his  land,  10,  11,  13,  14. 

MISFEASANCE, 

liability  for  acts  of,  generally,  22. 
to  licensee,  449. 
to  trespasser,  448. 
to  person  inyited,  451. 

MISREPRESENTATION, 

not  within  scope  of  treatise,  1. 

agreement  as  to  compensation  may  be  set  aside  for,  462. 

MODEL,  costs  of,  344. 

MONTHS,  how  to  be  reckoned,  315. 

MOTIVES, 

of  servant,  not  attriboted  to  master,  89. 

of  defendant,  when  not  taken  into  acconnt  in  determining  liability, 

17—19,  112. 
taken  into  account  in  estimating  damages,  363« 

MOURNING,  expenses  of,  not  recoyerable,  417. 


NAME,  allowing  use  of  in  bosiness,  not  sufficient  to  make  person  liable 
for  torts  of  servants,  80,  n.  (i;i). 

NEGATIVE,  need  not  usually  be  proved,  439. 
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NEGLIQENCE, 

a  negative  word,  22. 

never  absolate  or  intrinsic,  36,  140. 

essential  to  show  breach  of  duty  in  action  for,  22. 

and  dnty  owed  bj  defendant  to  the  plaintifiP,  3,  22. 
gross,  what  it  is,  22,  n.  (z). 

application  of  law  of,  varies  with  circumstances,  36. 
may  be  established  by  a  series  of  events,  38. 
of  tradesmen  executing  repairs,  106. 
of  contractor,  employer  not  generally  liable  for,  93  et  $eq, 
distinction  between  inquiry  as  to,  and  inquiry  as  to  damages,  349. 
personal,  of  master,  he  is  liable  to  servants  for,  140,  142. 
of  fellow-servant,  servant  undertakes  to  run  risk  of,  180. 
of  foreman,  master  not  generally  liable  to  servants  for,  145,  151,  186. 
of  manager  or  superintendent,  master  not  generally  liable  to  ser- 
vants for,  186,  187. 
of  directors  of  a  company,  188. 
of  servant,  not  necessarily  a  proof  of  incompetency,  144. 

may  be  so  gross  as  to  be  evidence  of  incompetency,  ib. 
under  Act  of  1880, 

still  necessary  to  show  a  breach  of  duty  owed  to  workmen,  238 

—240,  242,  252,  255. 
of  person  entrusted  with  the  duty,  &c.,  251  et  teq. 
of  superintendent,  259. 

of  person  to  whose  orders  workman  bound  to  conform,  268. 
of  person  in  charge  of  signal,  locomotive  eng^e,  &o.,  286. 

must  be  in  relation  to  charge,  &c.,  295. 
employer  liable,  though  none  in  person  acting  in  obedience  to 
rules,  &c.,  281. 
of  servant,  master  liable  to  public  for,  84  et  teq, 
he  himself  is  liable  to  public  for,  110. 
to  a  fellow-servant,  114. 
to  his  master,  116. 
person  guilty  of,  not  liable  for  all  consequences,  316,  354. 
employer  not  boimd  to  anticipate,  24,  25,  44,  151. 
duty  of  workman  to  give  information  of,  180,  302.    See  Infobxation 

OF  Defect. 
contributory,  may  be   a   defence,   432  et  seq.    See  CoMTBinrTORY 

Neqlioekce. 
of  plaintiff  not  always  a  defence,  434 — 436. 

person  placed  in  sudden  danger  not  guilty  of,  440.    And  tee  Evi- 
dence. 

NEW  TRIAL, 

when  granted  upon  question  of  damages,  361. 
refusal  of  County  Court  judge  to  grant,  when  no  appeal  from,  31  i, 
345. 
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NEW  TRIAL— eontinufd. 

power  of  DiviBional  Ck)urt  to  enter  judgment  on  application  for,  34 o. 
when  granted  on  ground  of  yerdict  being  againat  eTidence,  88. 

NOMINAL  PAICAGES,  plaintiff   under   Lord  Campbell's   Act   not 
.   entitled  to,  417. 

NONSUIT, 

when  there  should  be,  429. 

with  leave  to  re-enter  cause,  312. 

effect  of  Judgment  of,  in  CJounty  Court,  ib, 

NOTICE, 

to  avoid  danger,  when  it  should  be  given,  121. 

bj  employer  that  information  of  defects,  &c.,  must  be  given  to  par- 
ticular person,  effect  of,  306. 

application  for  consolidation  of  actions  under  Act  of  1880,  to  be  made 
upon,  342. 

of  demand  for  Jury,  when  to  be  given,  339. 

NOTICE  OF  ACTION, 

required  by  some  statutes,  460. 

not  necessary  if  matter  is  entirely  collateral  to  statute,  461. 

NOTICE  OF  INJURT,  under  Act  of  1880.  *  See  Appendix  (D.)  for 
Forms  of. 
time  within  which  it  must  be  gr^^en,  310,  311. 

cannot  be  extended  by  the  Court,  or  for  disability,  311. 
want  of,  is  a  bar  to  workman's  action,  312. 

effect  upon  representative's  rights,  312 — 315. 

proviso  for,  in  case  of  death,  313. 

reasonable  excuse  for,  td.,  314. 
should  always  be  given,  though  no  proceedings  contemplated,  316. 
actual  delivery  to  employer  when  not  necessary,  325. 
requisites  of,  316  et  seq,^  337. 
must  be  in  writing,  316,  319. 
and  on  behalf  of  workman,  317,  319. 
by  whom  to  be  given,  317. 

whether  it  may  be  in  more  than  one  document,  318,  319,  322. 
to  be  in  ordinary  lang^uage,  319,  322,  n. 
need  not  threaten  proceedings,  319,  320. 
should  not  state  cause  of  accident,  320. 
need  not  show  a  cause  of  action,  ib. 
proviso  for  defect  or  inaccuracy  in,  321. 

wide  operation  given  to,  ib, 

omission  of  caujw  or  date  of  injuiy  is  within,  322. 

in  appUoation  of,  judge  must  act  upon  evidence,  323. 
what  may  be  sufficient,  324. 
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NOTICE  OF  INJURY— «w<i«fi«f. 

whether  particulars  of  demand  suffioient,  if  in  time,  337. 

upon  whom  to  be  served,  324. 

how  to  be  seryed,  324 — 327.    See  Sebyxcb  of  Notice  of  Injxtby. 

NOXIOUS  SUBSTANCE,  liabiUty  for  escape  of,  7,  10. 

NUISANCE, 

resnlting  from  act  per  te  lawful,  1 1 . 
suocesaiTe  actions  for  abatement  of,  469. 


OCCUPIER, 

of  dang^erous  premises,  duty  of,  121. 

of  shop  or  warehouse,  duty  of,  to  public,  126. 

of  land,  ftc,  near  highway,  duty  of,  as  to  excavations,  40,  448. 

OMISSION, 

to  adopt  statutory  precautions  may  afford  evidence  of  negligence,  26, 

33,  165. 
injury  to  workman  caused  by,  in  obedience  to  rules,  &c.,  280. 
from  the  rules,  not  provided  for  by  Act  of  1880 . .  283. 

OMNIBUS  CONDUCTOR,  not  within  Act  of  1880.  .226. 

ONUS  OF  PROOF, 

is  on  plaintiff  to  make  out  pritnd  faeie  case,  428,  429. 

so  as  to  damage,  361. 
of  incompetency  of  persons  employed,  144. 

how  shifted,  ib.,  145. 
as  to  contributory  negligence,  upon  whom,  437—439. 
not  upon  person  to  prove  a  negative,  439. 
in  actions  under  Act  of  1880,  to  what  extent  on  plaintiff,  240. 

OPERATIONS, 

dangeroujs,  precautions  adopted  in,  must  be  sufficient,  8. 
unlawful,  12. 

or  dangerous,  employment  of  contractor  for,  99,  103. 
duty  to  persons  engaged  in,  in  which  employer  is  interested,  118 

et  seq. 
carried  on  independently,  no  liability  in  respect  of,  24. 

OPINIONS,  of  witnesses,  unsupported  by  reasons  are  insufficient,  430. 

OPTION,  servant  has,  of  entering  employment  and  taking  the  risks,  137, 
139. 

ORDERS, 

master  must  see  his,  obeyed,  86. 
dangerous,  servant  not  bound  to  obey,  138. 
negligent,  what  are,  273. 
R.  MM 
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ORDERS— «ofi/t/tiiA/. 
under  Act  of  1880, 

employer  not  liable  nnlees  penon  giTing,  is  authorized,  269. 

and  is  negligent,  275. 

but  negligence  need  not  be  in  order,  276. 
effect  of  workman's  ignorance  that  order  was  unauthorized,  270, 

271. 
and  directions,  whether  any  distinction  between,  268. 
express  words  not  necessary,  269,  277,  n.,  279. 
of  neglig^t  person,  workman  must  be  subject  to,  272. 

but  mode  of  business  is  to  be  regarded,  ib,,  273. 
alternative  modes  of  obeying,  safer  to  be  adopted,  274. 
mere  general  direction  to  proceed  with  work  not  within  Act,  276. 
injury  must  result  from  compliance  with,  276. 
interval  between  neglig^t  act  and,  279,  280. 

<«  ORDINARILY  ENGAGED  IN  MANUAL  LABOUR,"  meaning  of 
phrase  in  Act  of  1880 . .  264. 

OSTLER,  liability  of  innkeeper  for,  67. 

"OTHERWISE  ENGAGED  IN  MANUAL  LABOUR," 
suggested  meaning  of  phrase  in  Act  of  1880.  .226. 
what  persons  are  within  the  term,  225,  226. 

OWNER,  of  land  or  house,  duty  to  fence  excavations,  40,  448. 


PARENT, 

his  right  of  action  where  child  injured,  60. 
must  prove  loss  of  services,  id.,  61. 
to  recover  money  paid  for  infant's  cure,  61. 
may  sue  under  Lord  Campbell's  Act,  414. 

should  give  evidence  that  pecuniary  benefit  exceeded  cost  of 
maintenance,  419. 

**  PARTICULAR  INSTRUCTIONS,"  under  Act  of  1880,  what  are,  286. 

PARTICULARS,  under  Lord  Campbell's  Act,  delivery  of,  416,  416. 

See  Appendix  (F). 

PARTICULARS  OP  DEMAND.    See  Appbndix  (F). 
must  be  filed  in  actions  under  Act  of  1880 . .  336. 
ordinary  language  to  be  used  in,  337. 
contents  of,  id.,  338. 
not  to  be  construed  too  strictly,  338. 
need  not  be  under  special  sub-section,  339. 
annexed  to  and  form  part  of  summons,  337. 
in  case  of  death  must  comply  with  Lord  Campbell's  Act,  ib, 
amendment  of,  338,  339. 
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PARTIES  TO  ACTIONS, 

husband  and  wife,  48,  49,  69. 

parent  and  infant,  61. 

master  and  servant  may  be  joined  as,  93,  110. 

employer  and  contraotor  may  be  jointly  sued,  108. 

persons  injured  in  same  accident  may  sue  jointly,  348. 

PARTNERS, 

authority  of,  55. 

liability  of  all,  for  misoondoot  of  one,  ib, 
inter  ae,  i6. 

for  acts  of  senrants  of  firm,  ib. 
of  infant,  66. 

to  servants  for  negligence  of  one  of  the  fiim,  66,  188. 
senrants  in  separate  businesses  of,  not  in  common  employment,  201, 

202. 
seryice  of  notice  of  injury  upon,  324,  827. 
See  next  Tttk, 

PARTNERSHIP, 
partial,  201. 

relation  of  joint  staff  to  servants  of  separate  businesses,  202,  203. 

PARTT  WALL, 

obligation  upon  person  interfering  with,  11,  104. 
how  far  it  extends,  106. 

PATBIENT, 

of  wages,  a  characteristic  of  service,  66. 
not  essentia]  to  it,  t^.,  67. 
by  the  piece,  67. 
of  penalties,  deductions  in  respect  of,  376. 
of  compensation  to  worlonan,  a  bar  to  representatives,  413. 
of  money  into  Court,  satisfaction  of  claim  by,  453. 

under  Lord  Campbell's  Act,  423. 
See  PsNAi^nr ;  Waobs. 

PECUNIARY  LOSS, 

damages  under  Lord  Campbell's  Act  must  be  solely  in  respect  of, 

416,  417. 
must  be  proved,  462. 

PENALTY, 

whether  proceeding  for,  the  only  means  of  enforcing  statutory  duty, 

28,  162,  164. 
application  of,  164,  170,  174. 

receipt  of,  not  usually  a  bar  to  further  proceedings,  466. 
sum  received  to  be  deducted  from  compensation  under  Act  of  1880 . . 

376  et  seq, 
bringing  action  under  Act  of  1880  bars  right  to  receive,  379. 

M  M  2 
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PEBSOy, 

right  to  protection  of,  2. 

distinct  from  right  to  protectioa  of  property,  457,  4d8. 

PEBSOKAL  ESTATE,  action  for  injiny  to,  394  «r  m^.    SmDmaxk; 


PERSONAL  INJURY, 

what  it  indndes  in  Act  of  1 880 ..  236. 

action  for  damages  for,  dies  with  the  person,  394.    Set  Dxatb. 
measure  of  damages  in,  367  st  «s^. 

PERSONAL  REPRESENTATIVES.     Sm  Exxcctobb  ajkd  AxooBn- 


'*  PERSONALLY  TO  EXECUTE  ANY  WORK,"  meaning  of  phrase 
in  Act  of  1880.. 229. 

«*  PERSONS  ENTITLED  IN  CASE  OF  DEATH," 
who  are,  in  England  and  Ireland,  237,  414. 
in  Scotland,  237,  426. 

PETROLEUM,  regulations  as  to,  176. 

PIECE-WORKERS,  when  the  servants  of  their  employen,  67, 72, 81,  82. 

PILOT  COMPULSORILY  EMPLOYED, 

not  the  servant  of  the  owner  or  master  of  the  ship,  64,  78,  109. 

$eeu»,  in  Snez  Canal,  66,  n. 
even  though  employed  pennanently  or  selected,  66. 
absence  of  control  true  ground  of  rule  as  to,  ib.,  78. 
crew  of  ship  not  fellow-servants  of,  188. 
application  of  doctrine  of  identification  to  negligence  of,  446. 

PLACE  OP  BUSINESS, 
meaning  of  term,  326. 
notice  of  injury,  how  to  be  delivered  at,  324. 

PLAINT,  entry  of,  in  actions  under  Act  of  1880 . .  336. 

PLAINTIPP, 

must  make  out  primAfaeie  case,  428. 

when  he  should  be  nonsuited,  429. 

negligence  of,  not  always  a  defence,  434.    See  Pibixbb  to  Aonom. 

PLANT, 

meaning  of  term,  247. 

general  duty  of  master  to  his  servants  as  to,  147  et  »eq. 

no  warranty  of,  149. 
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defect  in  condition  of,  provisionB  of  Act  of  1880  as  to,  243  et  uq. 
Act  of  1880  does  not  impose  warranty  of,  249. 

need  not  be  the  property  of  the  employer,  248. 

but  must  be  used  with  his  authority,  249. 

and  in  his  business,  247,  248. 
hired  or  borrowed,  duty  as  to,  250,  251. 
supplied  for  use  of  contractor  and  his  workmen,  122,  123. 

of  persons  invited,  451. 

POINTS,  upon  railway, 

negligence  of  person  having  the  charge  or  control  of,  286. 

meaning  of  the  word,  298,  298. 

charge  or  control  of,  what  is,  293 — 295,  296,  297. 

POST, 

presumption  of  delivery  of  letter  in  course  of,  305,  325. 
information  of  defect  may  be  given  by,  305. 
notice  of  injury  may  be  served  by,  in  ordinary  letter,  325. 
in  registered  letter,  %b, 

POWERS,  STATUTORY, 

to  be  exerdsed  with  great  care,  14. 

interference  with  private  rights  must  be  clearly  authorized,  16. 

PRACTICE.    See  Pbogedubb. 

PRECAUTIONS, 

duty  to  adopt  reasonable,  so  as  not  to  cause  danger  to  neighbours,  23. 

what  are  reasonable,  cannot  be  defined,  36,  140. 

employer  not  usually  liable  where  all  reasonable  precautions  have 
been  taken,  3. 

extraordinary,  not  necessary,  23. 

non-adoption  of,  not  evidence  of  negligence,  44,  45. 

nor  those  of  which  the  expense  is  extravagant,  24. 

distinction  between  suggestions  of  possible,  and  evidence  of  negli- 
gence, 140,  141. 

specified  by  statute,  non-adoption  of,  26,  165. 

increased,  as  to  adoption  of,  after  accident,  26,  27. 

omission  to  take  usual,  when  work  carried  on  near  highway,  37. 

in  dangerous  businesses,  must  be  sufficient,  8 — 14. 

master's  duty  to  servants  to  take,  140. 

is  subject  to  contract  of  service,  136,  141. 

PREMISES, 

duty  of  master  to  servant  as  to  condition  of,  147  et  teq, 
master  not  liable  if  dangerous  condition  of,  known  to  servant, 
135^138,  153  et  teq. 
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PBEMISES—roM/tMMMf. 

position  of  penonB  ooming  upon,  to  perfonn  ooatraot^  118  $t  mq, 

by  invitation,  126  et  $eq.,  461. 

trespasflers,  40,  193,  447,  448. 

HoenseeB,  448 — 461. 
dangerons,  duty  of  ocoapier  of,  121. 

PRESENCE  OF  MIND,  perfeot,  not  to  be  expected,  440. 
PRESUMFTIOK,  of  deUyeiy  of  letter,  305,  326. 

PRESUMPTION  OP  NEGLIGENCE, 
cases  in  whicb  it  arises,  256,  431. 
whether  it  arises  under  Act  of  1880.  .267,  268. 
Andtee'EriDWias;  NxauaBNOB. 

PRINCIPAL  AND  AGENT.    See  Aobht. 
identification  of,  ifith  each  other,  447. 

PROCEDURE, 

rules  of,  do  not  alter  rules  of  law  as  to  sorvival  of  causes  of  action, 

390. 
as  to  claim  for  indemnity  agfainst  contractor,  108. 

by  actual  wrongdoer  against  employer,  113,  note(<). 
in  actions  under  Act  of  1880, 

in  general  same  as  in  ordinary  actions,  335. 
summons,  when  to  be  served,  336. 
particulars  of  demand  to  be  filed,  ib, 

what  they  must  state,  337.     See  Pabticulabs  of  DsiCAin>. 
jury,  notice  of  demand  for,  339. 

in  case  of  death  action  caimot  be  tried  without,  ib.,  340. 
assessors,  appointment  and  duties  of,  340. 
consolidation  of  actions,  341. 
stay  of  proceedings,  342. 

effect  of  judgment  after  consolidation  or  stay,  ib,,  343. 
admission  of  liability  by  employer,  343. 
several  persons  injured  may  join  as  plaintiffs,  ib. 
expert  witnesses,  costs  of,  what  may  be  allowed,  344. 
new  trial,  rules  as  to,  ib. 

See  Action;  Cobts;  Rshoval  of  Aonoiro;  Shbbuf  Coubt. 

PROFIT,  loss  of,  when  too  remote  to  be  actionable,  356. 

PROMISE  TO  REMEDY  DEFECT, 

effect  of,  when  given  by  master  personally,  163,  164. 
when  given  by  foreman,  &c.,  164,  n.  (e),  268. 

PROMOTION   OF  SERVANTS   may  take  place  without  vaatmmng 
master's  liability,  146. 
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PBOOF,  onoB  of,  is  on  plaintiff,  428.    And  u§  OiruB  OF  Pboof. 

PROPERTT, 

right  to  protection  of,  2. 

distinct  from  right  to  protection  of  person,  457,  458. 

PRUDENCE, 

test  of,  when  misleading,  441. 

right  to  assume  that  others  will  use,  24,  25,  120. 

PUBLIC, 

damage  to  members  of ,  to  be  aroided,  2,  14. 
member  of,  maj  treat  servant's  act  as  act  of  master,  37,  93. 
position  of  member  of,  contrasted  with  that  of  servant,  181,  182. 
workman  under  Act  of  1880  not  altogether  in  position  of,  237 — 240. 

QUARRY, 

disting^sbed  from  mine,  224,  note  {I). 

application  of  Act  of  1880  to  person  employed  in,  224,  226. 

QUI  FACIT  PER  ALIUM  FACIT  PER  SE,  84,  99,  407. 

QUILIBET  POTEST  RENUNCIARE  JURI  PRO  8E  JNTRODUCTO, 
466. 

RAILS,  machines  travelling  upon,  notneoessarily  *<  locomotive  engines,*' 
298,  299. 

RAILWAY, 

meaning  of  word,  290. 
distinction  between  tramway  and,  291. 
mode  of  ascertaining  what  is,  under  Act  of  1880.  .293. 
application  of  Act  of  1880  to  private,  288. 
word  not  to  be  construed  strictly,  t^.,  289. 
temporary,  is  within  the  Act  of  1880 .  .289. 
whether  tramway  is  within  the  Act  of  1880 . .  289  et  teq, 
negligence  of  person  having  the  charge,  &c.,  of  signal,  &c.,  upon, 
286  tt  seq, 

RAILWAY  COMPANY, 

liable  for  emission  of  sparks  from  engines,  11,  38. 
MOW,  if  use  of  engines  authorized  by  statute  and  no  negligenoe,  16, 
16. 
but  high  degree  of  care  required,  38. 

RAILWAY  SERVANTS, 
under  Act  of  1880, 

not  necessarily  engaged  in  manual  labour,  231. 
term  includes  general  manager,  id. 

persons  not  employed  by  railway  companies,  232, 
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RAILWAT  BERVANrS^contimied. 
nnder  Act  of  1880 — continued. 

servants  of  railwaj  companies  are  not  neceosarily,  231. 

not  the   only  persons  benefited  hy  sect.  1,  sab-s.  5  of   the 

Act  of  1880.. 288. 
oonunon  employment  not  abolished  as  n^fards,  287. 

RATIFICATION, 

law  of,  applies  equally  to  torts  and  contracts,  89. 
of  subordinate's  act  by  employer,  ib, 

he  must  hare  assumed  to  act  for  employer,  i^.,  90. 
employer  must  have  knowledge  or  intention  to  adopt  at  all 
hazards,  91. 
by  coiporation  of  serrant's  acts,  68,  92. 

by  individual  member  of  coiporation,  92. 

REASONABLE  PRECAX7TI0NS,  23.    Se$  Pbegatttioiib. 
«  REASONABLE  SELFISHNESS,"  20. 
REASONABLENESS,  no  abstract^  23. 

RECEEPT, 

employer  should  take  full,  if  he  gives  compensation,  414. 
of  insurance  money,  effect  of,  371,  372,  462. 
given  by  plaintiff,  does  not  necessarily  estop  him,  462. 
of  money  awarded  under  summary  process,  a  bar  to  action,  455. 
of  penalty  is  not  a  bar  at  common  law,  456. 
but  is,  pro  tantOf  under  Act  of  1880.  .376. 

REGISTERED  LETTER,  service  of  notice  of  injury  by,  325. 

REGULATIONS.    See  St^tdtobt  Dtjtt. 

master's  duty  to  carry  on  work  under  proper,  159. 

improper  or  defective,  proviitions  of  Act  of  1880  as  to,  280  ei  mq, 

effect  of  government  approval  of,  284. 

and  conditions  of  service,  effect  of  posting  up,  465. 

RELATIONSHIP   OF  MASTER  AND  SERVANT.    See  Miam; 
Mastsb  Aim  SsBYAST ;  Skbtiob;  Ship. 
testa  of  its  existence,  62  et  $eq. 
does  not  exist  between  shipowner  and  pilot,  64,  78,  188. 

or  owners  of  tow  and  tug,  188. 
limited  selection  does  not  exdude,  65. 
may  exist  though  no  wages  be  paid,  66,  67. 

or  wages  paid  by  third  person,  73. 
control  IB  true  test  of,  67,  68. 

how  far  a  question  of  law,  78. 
evidence  to  prove,  79. 
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EEMEDIES, 

Btatutorjr,  whether  they  take  away  prior  remedy,  38  et  teq. 

whether  there  is  also  a  right  of  action,  27,  161. 
when  cumulative,  complainant  must  choose  one,  35. 
of  workman  and  representatives,  under  Act  of  1880 . .  234  et  seq, 
former,  of  servants  still  open  to  them,  207. 

REMOTENESS, 

of  damage,  or  injury,  346  et  teq.    See  Dahaoe. 
a  defence  to  action,  452. 

REMOVAL  OF  ACTIONS, 

from  County  Court,  '328.  See  Cebtiobabi. 
from  Civil  Bill  Court  in  Ireland,  332,  333. 
from  Sheriff  Court  in  Scotland,  333,  334. 

REPAIR, 

duty  to  keep  plant,  &c.  in,  42,  147,  149. 

employer's  liability,  under  Act  of  1880,  for  want  of,  243. 

REPARATION,  action  of,  in  Scotland,  for  death,  426,  427. 

REPORT  OF  INJURY,  sent  by  servant  in  the  course  of  his  duty  to  the 
employer,  not  a  sufficient  notice  of  injury  for  the  workman,  317 — 319. 

REPRESENTATIVES.    See  Exsoutobs  and  ADKZznBTSATOBS. 

of  deceased  workman  have  no  greater  rights  under  Act  of  1880  than 
representatives  of  other  persons,  373,  374. 
sue  by  virtue  of  Lord  Campbell's  Act,  236,  340. 

REQUEST, 

person  giving  his  services  in  pursuance  of,  133. 
entails  responsibility  in  respect  of  act  lequested,  84. 

RESERVOIR,  damage  caused  by  escape  of  water  from,  6,  9. 

MSS  OJSST^f  statement  made  after  aoddent,  held  not  to  be  part  of, 
430. 

It£S  IPSA  LOQUITXm, 

doctrine  of,  256,  431,  432. 

inapplicable  between  master  and  servtnt,  257,  432. 
unless  under  Act  of  1880,  ib. 

RES  JUDICATA, 

rule  as  to,  453 — 455. 

may  apply  although  no  action  brought,  453. 

so  where  a  sum  has  been  accepted  in  satisfaction,  ib, 

or  whero  the  second  action  is  against  different  defendant,  and  in 

different  Court,  454. 
or  there  has  been  an  award  of  compensation,  455. 
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BBS  JUDICATA— oouimuBd. 
rule  88  tfy—^ontinued, 

may  apply  where  the  action  ia  bj  huafaand  or  maaier  for  oon- 

flequential  injury,  466. 
but  not  in  general  to  receipt  of  penalty,  ii. 
nor  where  there  is  continuing  cause  of  action,  458,  459. 
nor  where  causes  of  action  are  separate,  404,  456 — 458. 
defence  of,  as  against  representatives  of  a  deceased  person,  425, 
459. 

RESPONDEAT  SUPERIOR,  1,  83,  84,  93,  133,  449. 
true  reason  for  the  rule,  68. 
applies  to  married  women,  48. 

EIGHT  OF  ACTION, 

for  breach  of  statutory  duty,  27  et  aq.,  161  f^  teq. 

whether  taken  away  by  enactment  of  statutory  remedy,  33,  207. 

under  Lord  Campbell's  Act,  407.     See  Lobd  Caxpbbll*s  Act. 

for  injury  to  personal  estate,  394.      See  Death  ;    Ezecutobs  mxd 

Aj>HINI8TRA.TOBS. 

for  breach  of  contract  with  deceased  person,  385  et  teg. 

in  Scotland,  in  case  of  death,  426,  427. 

against  employer's  representatives,  380  et  teq.    See  Dka.th  ;  EzEca- 

T0B8  AND  ADlONISnLATOBS. 

And  eee  Aonoir. 

BISK. 

servant  undertakes  to  run  incidental,  137  et  eeq, 
negligence  of  fellow -servant  is  incidental,  180  et  eeq. 
servant  does  not  undertake  to  run  extraordinary,  138,  143. 

or  one  ultra  his  service,  139. 
additional,  servant's  assent  to,  137,  146,  152,  153,  157,  160. 
extraordinary,  to  contractor  and  his  workman  on  employer's  pre- 
misos,  120. 

no  liability  if  apparent,  127. 
effect  of  knowledge  of,  by  contractor  or  his  workmen,  121,  123. 
from  independent  operations  need  not  be  provided  against,  24. 

ROAD, 

duty  of  person  using,  2,  n. 

no  liability  for  damage  done  in  user  of,  unless  act  either  intentional 
or  negligent,  41,  112,  113. 

RULES, 

of  procedure  under  Act   of   1880.. 335.    See  Pboosditbb;  Appeh- 

niz  (E). 
how  far  master  liable  for,  at  common  law,  159,  160. 
improper  or  defective,  under  Act  of  1860 . .  280. 
approved,  under  Act  of  Parliament,  284. 
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'RJTLES—eotUinued, 

acts  or  omiflaioiis  not  mentioiied  in,  282. 
need  not  be  written,  283. 

SCAFFOLD, 

master  liable  if  he  order  improper  materials  to  be  used  for,  143,  147. 
pole  allowed  to  become  rotten,  147. 

SCOPE  OF  EMPLOYMENT, 

liabUitj  of  master  for  servant's  acts  done  within,  85 — 87. 

whether  act  within  servant's,  is  question  for  jury,  87,  88. 

prohibited  act  may  be  within  servant's,  86,  87. 

private  instmctions  do  not  prevent  acts  being  within,  87,  note  (r). 

nature  of  eervico  to  be  taken  into  account  where  ostensible  autho« 

.    rity  doubtful,  88. 

acts  of  contractor  within,  99,  100. 

no  liability  for  acts  outside,  85. 

though  servant  intended  to  act  for  master's  benefit,  88. 
but  master  may  ratify  them,  89  et  teq.     See  lUixpiCATioir. 
use  of  phrase  between  servant  and  master,  and  latter  and  the  public, 
448,  note  (»). 

SCOTLAND, 

law  of,  as  to  common  employment  same  as  in  England,  181. 

recent  extension  of  doctrine  in,  194,  195. 
rule  as  to  abatement  of  actions  upon  death  does  not  apply  in,  380,  426. 

nor  rule  as  to  death  more  than  a  year  and  a  day  after  injury,  409. 
right  of  relatives  to  maintain  action  for  death  in,  426,  427. 

compensation  to  include  solatium,  426. 
transmission  of  right  of  action  to  representatives  in,  427. 
actions  under  Act  of  1880  to  be  brought  in  Sheriff  Court,  327. 

And  see  Shbbiff  Coubt. 

SEAMEN, 

obligation  of  shipowner  to,  as  to  seaworthiness,  150,  175. 
their  remedy  for  bad  supply  of  provisions,  175. 
their  right  to  medical  stores  and  accommodation,  176. 

whether  action  lies  in  respect  of,  28,  31,  162. 
hiring  agreements  to  be  in  writing,  177. 
not  within  Act  of  1880.  .212. 
term  includes  stokers,  engineers,  &c.,  ib. 

but  not  persons  employed  on  inland  waters,  213. 

SECRETARY  OF  STATE, 

is  to  approve  rules,  &o.,  168,  169,  171,  173. 

effect  of  approval,  284. 
may  award  penalties,  170,  174,  877. 
whether  Act  of  1880  has  restricted  discretion  of,  379. 
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SELECnOK  OP  8EEVANT, 
a  test  of  senrioe,  63. 
not  oonduaive,  64,  65. 
limited,  does  not  prsTent  relationabip,  66. 

SERVANT  IN  HUSBANDRY, 
meaning  of  term,  219. 
may  seire  intra  fnoHita,  t^. 
bailiff  not  usually,  220. 

SERVANTS, 

who  may  be,  46  et  itq. 

distinotion  between,  and  oontractor,  69— 71|  81,  82. 

QDgagBment  of,  63. 

payment  of  wages  of,  66. 

power  of  dirnnissal  of,  67. 

ooniiol  of,  68.    Sm  Goutbol. 

strangers  requested  to  assist,  how  far  they  are,  67,  134,  135,  192. 

lent,  become  jtro  hoe  vice  serrants  of  the  borrower,  73,  80,  198,  199. 

can  only  hare  one  master  at  a  time,  74. 

may  be  contractors  quoad  hoe,  80. 

always  liable  for  their  own  torts,  110,  111. 

though  master  has  expressly  ordered  them,  110. 

though  act  not  culpable,  17—19,  112. 
may  be  joined  as  co-defendants  with  master,  110,  112. 

judgment  against  either  bars  subsequent  proceedings  agunst 
other,  112. 
liable  to  indenmify  master  for  loss  by  their  negligence,  116. 
to  feUow-servant  for  their  own  negligence,  114 — 116. 
master  liable  for  acts  of,  83.    See  Mastbb  ;  Scops  of  Eicploticknt. 
motives  of,  not  attributable  to  master,  89. 
bound  by  contract  with  master,  136. 

may  sometimes  be  criminally  liable  for  breach,  116,  n. 
what  risks  they  undertake  to  run,  137,  180. 
master's  duty  to  select  competent,  143. 

if  incompetent,  master  must  show  care  taken  in  selection,  145. 
incompetent,  liability  of  master  retaining  in  his  service,  146. 
superior,  liability  of,  for  acts  of  inferior,  64,  68,  74,  109,  n.,  114. 

still  fellow-seryants  of  inferior,  186. 
former  remedies  of,  untouched  by  Act  of  1880.  .207. 
who  are  workmen  within  Act  of  1880.  .210  et  teq.^  217. 

substantial  part  of  duty  to  be  looked  at»  217.    See  WoBzxiir. 
menial,  213.    See  Menial. 
contributory  negligence  of  fellow-seryant  not  a  defence  againsti  444. 

of  injured  persons,  id. 
identification  of,  with  master,  447. 
when  to  be  considered  trespassers,  ib. 
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SERVANTS— continued. 

master  cannot  sue  for  death  of,  382,  383. 
death  of,  not  a  bar  to  action  ag^ainst  master,  384. 
admission  made  by,  when  evidence  against  master,  430. 
See  Duty  or  Mastxb  to  Sbbyaiit;  Mastbh  asd  Ssbyamt;  Ssb- 

TIOB  ;  RkLATZGITBHZF  of  MlSTBB  Ain>  SxBYAzrr. 

SERTICE, 

characteristics  of,  generally,  62  et  eeq. 
engagement  of  the  senrant,  63. 

power  of,  in  seyeral  as  agents  for  one,  ib. 

primA  facie  test  only,  64. 

must  be  optional,  ib, 

but  selection  may  be  limited,  65,  187. 
payment  of  wages,  66,  67.    See  Waqbs. 
power  of  dismissal,  67. 

may  be  in  foreman  or  oontractee,  68.  • 
control  is  true  test  of,  ib.    See  Coittbol. 
evidence  to  prove,  79  et  eeq.    See  TilUsecsA  and  Sebyakt. 
exclusive,  82. 

position  of  servant  doing  acts  uUra  his,  139. 
contract  of,  what  it  is,  228. 
of  notice,  &o.    See  next  Titles, 

SERVICE  OF  NOTICE  OF  INJURY, 
upon  whom,  324. 
in  what  manner,  ib. 
by  post,  326. 
by  registered  letter,  ib. 

is  good  though  letter  lost  in  post,  t^. 
at  employer's  place  of  business,  326. 
on  corporate  or  iminoorporato  bodies,  t^. 
what  address  may  be  sufficient,  327,  n. 

SERVICE  OF  SUMMONS  in  actions  under  Act  of  1880.  .336. 

SHERIFF  COURT, 

actions  under  Act  of  1880  to  be  brought  in,  327. 
removal  of  actions  from,  333,  334. 

for  jury  trial,  333. 
oonjoinder  of  actions  in,  336. 
assessors  may  be  appointed,  ib, 

smp, 

captain  of  merchant,  is  liable  for  acts  of  crew,  64. 

of  man-of-war  is  not,  76. 
pilot  compulsorily  employed  on  board,  owner  not  liable  for,  64,  66,  78. 

is  not  in  common  employment  with  crew,  188. 
application  of  doctrine  of  identification  in  case  of,  446. 
liability  of,  for  injury  to  tug,  188. 
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owner  on  register  primA  facie  master  of  persons  employed  on  board, 
76. 

how  presumption  may  be  rebutted,  76. 
charterer  of,  when  liable,  ih. 
action  in  rem  still  remains,  though  owners  not  personaHy  liable,  t^., 

note  (q). 
chartered  by  Gk>vemment,  liability  of  owners  of,  77. 
master  and  crew  of,  liable  for  their  own  negligence,  111. 
seaworthiness  of,  no  warranty  to  crew,  150. 

statutory  obligation  as  to,  ib.,  175. 
master,  mates,  &c.,  to  haye  certificates,  176. 
statutory  requirements.    And  see  Seaxbn. 

as  to  medicine,  &o.,  for  crew,  175,  176. 
whether  action  lies  upon,  28,  162. 

as  to  safety  and  prevention  of  accidents,  176,  177. 

SHOP,  duty  of  occupier  of,  to  public,  126. 

SIDINGS  connected  with  mines,  &c.,  are  railways  within  Act  of  1880 . . 

280. 

SIGNAL  UPON  RAILWAY, 
meaning  of  term,  293,  297. 

negHgenoe  of  person  having  the  charge  or  control  of,  286. 
the  charge  or  control,  what  it  is,  293 — 295. 

SKILL, 

ordinary,  general  duty  to  use,  22. 

right  to  expect  in  other  people,  24,  25,  106. 

SOLATIUM  FOR  WOUNDED  FEELINGS, 

damages  under  Lord  Campbell's  Act  not  to  be  awarded  as,  416. 
in  Scotland  compensation  for  death  to  include,  426. 

SPLITTING  DEMANDS, 

no  positive  law  against,  404,  458. 

may  be  good  cause  for  deprivation  of  costs,  405. 

STATUTE, 

special,  may  require  notice  of  action,  460,  461. 

or  prescribe  particular  period  of  limitation,  460. 
affirmative,  does  not  take  away  prior  rights,  38. 

unless  irreooncileable,  or  there  are  express  words,  ib. 
may  authorize  delegation  of  duty,  102,  n.,  107. 
may  alter  general  principles  of  law,  107. 
can  do  no  wrong,  163,  n. 

STATUTE  OF  LIMITATIONS,  469.    See  LmiTATiows,  Btaovtr  of. 
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STATUTES.    See  Table  of  Statutes. 

STATUTORY  DUTT, 

breach  of,  may  afford  evidence  of  negligence,  26, 165. 
whether  action  lies  for  breach  of,  generally,  27  et  aeq. 
by  serrant  against  master,  161  e/  uq. 
in  case  of  the  Factory  Act,  164. 

Mines  Act,  id.,  165. 
possible  ground  of  action,  165. 
no  application  to  government  undertakings,  ib, 
in  respect  of  alkali  works,  166. 
bakehouses,  ib, 
canal  boats,  167. 

children's  dang^erous  performances,  ib. 
chimney-sweepers,  ib, 
explodives,  168. 

factories  and  workshops,  169  et  eeq.    See  Factobies. 
hop-pickers,  &o.,  171. 
mines,  ib.     See  the  Title, 
petroleum,  175. 

seamc^n,  ib.    See  SsAicsir ;  Ship. 
threshing  machines,  177. 

STATUTORY  PENALTY.    See  Statdtoby  Dxtty  ;  Penalty. 
whether  proceeding  for,  is  exclusive  remedy,  28  et  uq, 

STATUTORY  POWERS, 

to  be  exercised  with  great  care,  14. 

interference  with  private  rights  must  be  clearly  authorized,  16. 

STATUTORY  PRECAUTIONS,  non-adoption  of,  effect  of,  26. 

STATUTORY  REMEDY,  whether   the  enacting  of,  takes  away  prior 
remedy,  33—36. 

STAY  OF  PROCEEDINGS, 

in  respect  of  felony,  383. 

in  actions  under  Lord  Campbell's  Act,  415,  n.  (A). 

in  actions  under  Act  of  1880 . .  342. 

terms  may  be  imposed  on  grant  of,  ib, 

application  for,  may  be  made  ex  parte,  ib, 

effect  of  judgment  after,  343. 

STEAM  CRANE  is  not  a  locomotive  engine,  298. 

STORM,  when  it  amounts  to  vie  mty'or,  4. 

STRANGER, 

no  liability  for  acts  of,  generally,  6,  7. 
suggested  exception,  14. 
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STRANOER—eontinued. 

effect  of  interYentioii  of,  357,  358. 

requested  by  emplojer  to  toast,  employer  liable  for  his  acta,  67,  84, 
134. 
ia  not  a  volunteer,  or  within  rule  of  common  employment,  192, 

193. 
his  position  in  relation  to  plant  supplied  to  employer  by  a  third 
party,  133,  134. 
intruding  within  sphere  of  busineas,  190,  191,  193. 

STRIKES*  whether  to  be  taken  into  account  in  estimating  oompenaation 
under  Act  of  1880 . .  374. 

SUB-CONTRACrOB.    See  Gomtbactob. 
how  to  be  diatinguiahed  from  servant,  72. 
independent,  contractor  not  liable  for  acts  of,  or  of  hia  workmen,  97. 

SUICIDE,  no  right  of  action  under  Lord  Campbell'a  Act  in  respect  of 
death  by,  411. 

SUMMARY  PROCESS,  effect  of  acceptance  of  amount  awarded  under, 
378,  466. 

SUMMONS, 

when  to  be  served  under  Act  of  1880 . .  336. 

if  it  be  not  so  served,  plaintiff  may  be  nonsuited,  i^.  note  (/). 

but  defendant  may  waive  the  objection  by  taking  part  in  the  trial,  ih, 

may  contain  all  requisites  of  notice  of  injury,  337. 

might  supply  defects  in  notice  of  injury,  t^.,  note  (o). 

SUNDAY, 

notice  of  injury  may  be  served  on,  315. 

when  last  day  for  bringing  action  falls  on,  316. 

SUPERINTENDENCE.    See  next  Title. 

at  common  law,  master  not  liable  for  person  exerdaing,  186,  189. 
under  Act  of  1880,  employer  liable  for  person  ezercidng,  269. 

meaning  of  term,  260. 

nature  of,  261,  262. 

may  be  over  men  or  machinery,  262. 

nominal  control  of  working  of  machine  not  sufficient,  t6.,  263. 

casual,  not  auffident,  264. 

must  be  of  a  quasi  permanent  character,  ib. 
with  employer's  authority,  265. 

employer  liable,  though  accident  does  not  occur  during,  ib. 

negligence  must  be  substantially  in  the  exeroiae  of,  266. 

SUPERINTENDENT.    See  preceding  TUle, 

effect  under  Act  of  1880  of  his  co-operating  in  work,  266,  267. 
aubatitute  of,  not  within  Act  of  1 880 . .  265. 
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SUPERIOR  SERVANT.    See  FoEKifAN ;  Sbevahts. 
a  fellow-seryant  of  inferior,  185 — 187,  189. 
liability  of,  for  acts  of  inferior,  64,  74,  76,  112,  114. 
information  of  defect,  &o.  may  be  given  to,  305,  306. 

SUPERVISION  of  contractor  or  bis  aerrants,  may  impose  liability,  95, 
111,  112. 

SYSTEM, 

master's  duty  to  carry  on  work  under  proper,  159. 

servant's  knowledge  of  defect  in,  may  absolve  master,  136,  160. 

prescribed  by  statute,  166  et  seq.    See  Statutoby  Dtrrr. 

TACKLE, 

duty  of  master  to  bave  examination  made,  42,  149,  251. 

borrowed,  duty  as  to,  is  the  same,  251. 

master  not  liable  if  safeguards  provided  are  not  used,  151. 

not  bound  to  adopt  latest  improvements  in,  150. 
servant's  assent  to  use  of,  157. 

TEST, 

of  service  is  control,  68. 

of  soundness  of  plant,  &c.  should  be  adopted,  though  not  infallible, 
43,  149. 

THRESHING  MACHINES, 

statutory  requirement  as  to  fencing,  177. 
applies  only  to  England,  178. 

TIME, 

within  which  actions  for  injury  to  the  person  to  be  brought,  311,  460. 
for  other  torts,  460. 
under  Lord  Campbell* s  Act,  415. 
Stat.  4  Edw.  III.  c.  7.  .402. 
Stat.  3  &  4  Will.  rV.  o.  42,  s.  2.  .402, 403. 
Act  of  1880.. 310. 
within  which  notice  of  injury  under  Act  of  1880  to  be  given,  31 1 . 
computation  of,  315. 

lapse  of,  in  actions  under  Lord  Campbell's  Act,  408,  409. 
may  be  a  bar  under  Statute  of  Limitations,  459,  460. 

TIMEKEEPER  not  a  superintendent  within  Act  of  1880 . .  260. 

TITLE  OF  ACT  no  part  of  the  law,  210. 

TORT, 

action  by  servant  against  master  lies  in,  141. 
liability  of  master  for  servant's,  85. 
infant  for,  50,  51. 
married  woman  for,  47,  48. 
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TOKT—eontinufd, 

liability  of  lunatic  for,  54. 

lunatic*8  master  for  lunatio's,  54,  55. 
wilful,  of  one  partner,  no  liability  on  others  for,  55. 
of  partnership  servant,  liability  for,  t^. 
by  servants  of  corporation,  56. 

corporation  not  liable  for,  if  ultra  rtr«f,  57. 
right  of  action  for,  ceases  upon  death  of  either  party,  380,  381,  384. 
aliter  where  property  can  be  traced  to  assets  of  deceased  wrongdoer, 

385. 
waiver  of,  ib, 

TElACrriON  ENGINE, 

Act  of  1880  does  not  apply  to,  298. 
damage  by  escape  of  sparks  from,  16. 

TRADESMAN. 

presumption  that  person  working  for  employer  was  an  independent, 

79,  106. 
evidence  to  prove  control  by  employer,  106. 

to  negative  status  of  an  independent,  82. 

TRAIN, 

meaning  of  term,  293,  300. 
trucks  on  siding  may  constitute,  301,  302. 
negligence  of  person  having  charge  or  control  of,  286. 
the  charge  or  control  of,  what  it  is,  293^295. 

TRAMWAY, 

meaning  of  word,  290. 

description  of,  in  Tramways  Act,  1870.  .291. 

distinction  between  railway  and,  ib. 

whether  Act  of  1880  applies  to,  289  et  seq, 

conductor  of,  not  engaged  in  manual  labour,  225. 

TRANSFER  of  action  under  Lord  Campbell's  Act  from  Admiralty  to 
Queen's  Bench  Division,  422,  note  {p). 

TRAP, 

master  liable  for  concealed  danger  in  nature  of,  to  Bsrvant,  152. 

tolioensee,  449. 

TRESPASS, 

resulting  from  primarily  lawful  act,  11. 

motive  immaterial  in  action  of,  17,  112. 

infant  liable  in  action  of,  but  not  in  coh,  51. 

to  goods,  damages  in  action  for,  366. 

time  within  which  action  of,  must  be  brought  460. 
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TRESPASSER, 

ia  general  no  liability  to,  193,  447. 
exceptions  to  this  rule,  448. 

TRIAL.    See  Nbw  Tbial  ;  Pbooedusb. 

TROLLY,  not  a  locomotive  engine,  300,  n. 

TROVER, 

time  within  which  action  to  be  commenced,  460. 

damages  in,  365,  366. 

evidence  of  continning  oonTersion  in,  403. 

TRUCK  ACT, 

lam  pari  materxd  with  Employers  and  Workmen  Act,  1876.  .218. 

use  of  term  <<  artificer"  in,  218,  224. 

quitre  as  to  effect  of,  upon  contracts  to  exdude  Act  of  1880.  .466,  466. 

TRUCKS, 

upon  a  siding  in  a  goods  station  are  "  upon  a  railway"  within  Act 
of  1880.. 289,  n.  (p). 
may  constitute  a  « train,"  801,  302. 

TUG,  owners  of,  may  recover  for  negligence  of  towed  ship,  188,  196. 

TURNTABLE,  negligence  in  charge  or  control  of,  184,  300. 

UNINCORPORATE  BODY, 

within  the  definition  of  **  employer  "  in  Act  of  1880.  .232. 

may  be  sued  in  its  partnership  name,  327,  n. 

service  of  notice  of  injury  upon,  how  effected,  326,  327. 

USER, 

of  machine  for  a  long  period  without  accident,  46. 
of  highway,  no  liability  in  respect  of,  for  acts  neither  intentional  nor 
negligent,  41. 


VENTILATION, 

in  mines,  duiy  to  adopt,  160. 
statutory  rule  as  to,  173. 

VERDICT, 

when  it  will  not  bo  set  aside  as  against  weight  of  evidence,  88. 
death  of  party  to  action  b^ore  or  after,  in  High  Court,  390,  391. 

in  County  Court,  391,  392. 

VEXATIOUS  PROCEEDINGS,  Court  has  control  over,  468. 
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VICE-PRINCIPAL, 

master  not  liable  at  common  law  to  servants  for  negligence  of,  187. 
diBtinction  between,  and  ordinary  fellow-Berrant  not  recognized,  185, 

186. 
employer  liable,  under  Act  of  1880,  for  negHgenoe  of,  187,  243  et  teq, 

VIS  MAJOR, 

what  amounts  to,  3,  4. 

combined  with  negligence  of  party,  5. 

explosion  caused  by,  12,  13. 

VOLENTI  XON  FIT  INJURIA,  138,  161,  282,  433. 

VOLUNTEER, 

must  look  after  his  own  safety,  133. 

must  take  consequences  of  risk,  441. 

is  in  no  better  position  than  servant,  190. 

person  requested  to  help  without  employer's  authority  is,  133,  191. 

person  interested  is  not,  128,  191. 

nor  passenger  on  the  highway,  193. 

nor  stranger  requested  by  master  to  assist,  133,  192,  193. 
rights  of,  under  Act  of  1880.  .227,  228. 


WAGES, 

person  who  pays  servant's,  is  not  necessarily  master,  66,  77,  95. 

not  essential  to  relationship  of  master  and  servant,  66,  67,  95. 

how  far  gratuities  supply  the  place  of,  66,  67. 

may  be  paid  by  the  piece,  67. 

under  Act  of  1880  compensation  is  limited  to  three  years*,  373. 

rate  of,  at  time  of  injury,  375« 
loss  of,  circumstances  in  which  damages  too  remote,  355. 
damages  for  loss  of,   how  to  be  computed,  369,  370,  371.      See 
Bajcaqes;  Coxpenbation. 

WAIVER, 

of  tort  in  order  to  sue  upon  implied  contract,  385. 
of  objections  to  jurisdiction,  effect  of,  423. 

to  service  of  summons,  336,  n.  (/}. 
of  requirement  of  jury,  340. 

WAREHOUSE, 

duty  of  occupier  of,  to  public,  126. 
rights  of  tenants  of  floors  in,  7,  8. 
fall  of  door  in,  41. 

of  bales  in,  74,  n.  (A),  194. 

WARNma,  effect  of  servant's  disregard  of,  43S. 
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WARRANTT, 

of  plant,  &o,f  master  does  not  undertake,  to  servants,  149,  180. 
of  seaworthiness  of  ship,  160. 

.  statutory  obligation  as  to,  id. 
none  of  competency  of  feUow-senrants,  143. 
none  of  servant^s  safety,  138,  463. 

WATCHMAN, 

with  no  active  duties,  not  a  workman  within  Act  of  1880.  .218. 
nor  a  superintendent,  260. 

WATER, 

damage  by  percolation  of,  6. 
escape  of  stored,  7,  9. 

WAY, 

duty  of  person  using,  2,  n. 
meaning  of  term  in  Act  of  1880.  .247. 
defect  in  the  condition  of,  what  it  is,  243  ei  seq, 
whether  insufficiency  of  light  is,  256. 

WEAB  AKD  TEAR,  duty  to  provide  against,  42,  149. 

WIFE, 

her  husband's  right  of  action  for  personal  injury  to,  49,  58. 
her  right  of  action  for  personal  injury  to  husband,  59. 
effect  of  divorce  or  protection  order  on  status  of,  49. 
of  freeman  of  London,  custom  as  to,  ib. 
husband  liable  for  acts  of,  in  his  business,  ib. 
of  master,  not  a  fellow-servant,  188,  189. 
may  sue  under  Lord  Campbell's  Act  for  death  of  husband,  414. 
And  see  ItfAWtno  Woicak. 

WITNESS, 

« 

position  of,  not  to  be  determined  by  his  mere  statements,  255. 
mere  opinion  of,  without  reasons  not  sufficient,  430. 
expert  or  scientific,  what  costs  may  be  allowed  for,  344. 

WOMEN, 

restrictions  on  employment  of,  170,  172,  175. 
Act  of  1880  appUes  to,  211,  223. 

WORK, 

duty  to   persons   engaged   in,  where  there  is  common  interest, 

125  et  teq. 
mere  co-operation  in,  does  not  constitute  common  employment,  195, 

196. 
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WORKMAN, 

of  independent  contzactor,  duty  of  employer  to,  IIS  et  teq. 

employing  workmen  under  him,  81. 

meaning  of  term  in  Act  of  1880.  .210,  212  $t  uq, 

term  includes  females,  211. 

and  some  apprentioee,  212. 

but  not  seamen,  tb. 
fireman  on  shipboard  is  not,  212,  213. 

on  steam  canal  boat  is,  213. 
in  employment  of  Oovemment  not  within  Act  of  1880.  .232, 233. 
under  age,  226.    See  YouNa  Pkbsonb. 
definition  of,  in  Employers  and  Workmen  Act,  1876.  .211. 

domestic  or  menial  servants,  213.    See  MBmAL. 

substantial  part  of  duty  most  be  looked  to,  217. 

interpretation  of  terms  in,  rule  as  to,  218. 

what  persons  are  within,  217  et  $eq, 

all  are  engaged  in  mamial  labour,  217. 

person  requested  to  assist  may  be  within,  228. 

an  independent  contractor  may  be  within,  229,  230. 

how  far  a  volunteer  may  be  within,  228. 
See  OovTBOL ;  Mastsb  ;  Seaxen  ;  Sebyabt. 

« 

WORKS, 

what  the  term  includes,  247. 

general  duty  as  to,  147. 

duty  to  give  notice  of  danger  in,  to  contractor's  workmen,  121. 

liability  for  defect  in  condition  of,  under  Act  of  1880. . 243  et  seq, 

«*  WORKS  UNDER  A  CONTRACT," 
meaning  of  phrase,  226. 
applies  to  workmen  of  independent  contractors,  226,  227. 

WORKSHOPS,  statutory  provisions  as  to,  169.    See  Faotobiss  ;  Youiro 
Fbbsons. 

WRIT,  amendment  of,  393. 

WRITING, 

when  required  for  contract  of  service,  177,  228. 
by  the  Truck  Act,  465,  466. 

WRONG,  CONTINUING, 

of  deceased  person,  liability  of  representatives  for,  403,  404. 
fresh  actions  may  be  brought  in  respect  of,  458,  459. 

WRONGDOER, 

as  a  general  rule,  alone  liable  for  consequences  of  acts,  83,  179. 
unless  he  is  acting  on  behalf  of  another,  83. 
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rale  in  ascertaining  who  is  liable  for  acts  of,  98. 

judgment  against  one,  bars  prooeedings  against  other,  112,  455. 

importance  of  remedy  against,  109. 

his  act  not  necessarily  culpable,  17,  19,  112. 

no  contribution  by,  113. 

when  entitled  to  indemnity  from  employer,  ib. 

not  liable  for  all  consequences  which  may  arise,  346,  354. 

effect  of  his  knowledge  as  to  consequences  of  acts,  349,  354. 

death  of,  puts  an  end  to  right  of  action,  380,  381,  384. 

representatives  of,  cannot  be  sued  merely  because  there  is  indirect 

benefit  to  estate,  385. 
adding  representatives  of,  by  amendment  of  writ,  393. 
non-responsibility  of  employer  for,  432. 

YOUNG  PERSONS.    See  Child  ;  Ihpaht. 
duty  of  person  employing,  159. 
restrictions  on  employment  of,  in  public  performances,  167. 

as  chimney  sweepers,  167,  168. 

in  manufacture  of  explosives,  169. 

in  factories  and  workshops,  170. 

in  mines,  172,  174,  175. 

as  seamen  and  fishermen,  177. 
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Dixon's  Divorce  and  Hatrimonial  Causes. — Law,  Practice  and  Procedure 

in  Divorco  and  other  Matrimonial  Cansos.     8vo.     Price  16»,  cloth.  1883 

**  Tho  work  is  weU  done,  and  will  be  highly  useful.    The  Practice  and  Prooedore 
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Procedure  in  Cases  of  Dispute.     8vo.     Second  Edition,     oa.  1881 
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enlarged.     Post  8vo.     6a. 

**  That  useful  little  work,  *  A  Digest  of  Building  Cases/  has  reached  a  second  edition^ 
and  doubtless  the  profession  fully  appreciates  its  worth." — Law  Times. 

Law  of  Husband  and  Wife. — A  Concise  View  of  the  Law  of  Husband 
and  Wife  as  modified  by  the  Married  Women*s  Property  Acts.  "With  an 
Appendix  of  Statutes.  By  Joseph  Hawoeth  Eedman,  Esq.,  Barrister-at- 
Law.     Post  8vo.     Price  3«.  6rf.  1883 

''Mr.  Redman's  book  is  not  so  much  a  commentary  on  the  statute  as  a  general 
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principles  dear  and  easily  intelligible." — Lav>  Timet. 
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